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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
ol  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  here- 
inafter pro\ided,  by  the  judges  of  all  courts  situated  within  the  City 
and  County,  by  Municipal,  State  and  Federal  officers,  and  any 
member  of  the  State  Bar  in  good  standing  and  practicing  law  in  the 
City  and  County  of  San  Francisco.  Each  book  or  other  item  so 
borrowed  shall  be  returned  within  five  days  or  such  shorter  period  as 
tlie  Librarian  shall  require  for  books  of  special  character,  including 
books  constantly  in  use,  or  of  unusual  value.  The  Librarian  may,  in 
his  discretion  grant  such  renewals  and  extensions  of  time  for  the 
return  of  books  as  he  may  deem  proper  under  the  particular  circum- 
stances and  to  the  best  interests  of  the  Library  and  its  patrons.  Books 
shall  not  be  borrowed  or  withdrawn  from  the  Library  by  the  general 
public  or  by  law  students  except  in  unusual  cases  of  extenuating 
circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving 
written  receipt  in  such  form  as  shall  be  prescribed  and  furnished  for 
the  purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial 
of  the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  doe-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  5087 

KATHLEEN  HUTCHENS, 

Plaintiff, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a 

Corporation. 

Defendant  and 
Third-Party  Plaintiff, 

vs. 

AVILLIAAI  R.  FRANCIS, 

Third-Party  Defendant. 

NOTICE  TO  STATE  INDUSTRIAL  ACCIDENT 
COMMISSION 

To  the  State  Industrial  Accident  Commission  of  the 
State  of  Oregon: 

You  •  are  hereby  notified  that  the  above-named 
plaintiff  has  commenced  an  action  against  the 
above-named  defendant  in  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  the  complaint 
in  said  action  being  filed  on  the  29th  day  of  Septem- 
ber, 1949. 

This  notice  is  given  to  you  pursuant  to  the  pro- 
visions of  Section  102-1729,  O.C.L.A. 

/s/  HARRY  GEORGE,  JR., 

Of  Attorneys  for  Plaintiff. 
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State  of  Oregon, 
County  of  Marion — ss. 

Service  of  the  foregoing  notice  on  the  State  In- 
dustrial Accident  Commission  is  accepted  in  Salem, 
Marion  County,  Oregon. 

/s/  PAUL  E.  GURSKE, 
Commissioner. 

Claim  No:     Claim  No.  Pending 
Name:     Hollis  Dean  Hutchens 

Received  January  3,  1950. 

[Endorsed] :     Filed  January  11,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SEPARATE  TRIALS 

Comes  now  William  A.  Babcock,  attorney  for 
plaintiff,  and  moves  the  Court  for  an  order  provid- 
ing for  separate  pre-trial  conferences,  pre-trial 
orders  and  separate  trials  in  the  principal'  action 
and  in  the  third-party  action  in  the  above-entitled 
causes  and  in  support  thereof  represents  and  al- 
leges as  follows: 

The  principal  action  is  an  action  founded  in  to]'t 
and  brought  under  the  Employers  Liability  Act  of 
the  State  of  Oregon  for  damages  for  the  death  of 
plaintiff's  husband  which  allegedly  resulted  from 
the  negligence  of  the  defendant  C.  D.  Johnson  Lum- 
ber Corporation.  Timely  request  for  trial  by  jury 
was  made  in  said  action  and  answer  to  the  com- 
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plaint  has  been  filed  by  the  defendant  C.  D.  Johnson 
Lumber  Corporation  but  no  answer  or  counterclaim 
or  cross-claim  has  been  filed  to  the  complaint  by  the 
third-party  defendant,  William  R.  Francis.  The 
X)laintift'  has  asserted  no  claim  against  the  third- 
party  defendant,  William  R.  Francis. 

The  third-party  complaint  is  based  on  a  claim 
under  an  alleged  contract  between  the  third-party 
plaintiff,  C.  D.  Johnson  Lumber  Corporation,  and 
the  third-party  defendant,  William  R.  Francis, 
under  which  it  is  alleged  the  third-party  defendant 
is  bound  to  indenmify  or  save  harmless  the  third- 
party  plaintiff  for  any  damages  it  sustains  because 
of  the  claim  in  the  principal  action. 

An  answ^er  has  been  filed  to  the  third-party  com- 
plaint by  the  third-party  defendant.  More  than  ten 
days  have  elapsed  since  answer  was  filed  and  no  re- 
quest for  trial  by  jury  in  the  third-party  action  has 
been  made  by  either  party. 

The  evidence  which  will  be  introduced  and  the 
witnesses  which  will  be  called  in  the  principal  ac- 
tion are  for  the  most  part  different  than  in  the 
third-party  action. 

The  trial  of  the  third-party  action  with  the  prin- 
cipal action  would  tend  to  unduly  complicate  and 
confuse  the  issues  in  the  principal  action  and  the 
presentation  of  the  evidence,  and  would  prejudice 
the  claim  of  the  plaintiff  against  the  defendant  C.  D. 
Johnson  Lumber  Corporation. 

It  will  be  more  convenient  for  the  principal  action 
and  the  third-party  action  to  ])e  separately  tried 
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and    to    have    separate    pre-trial    conferences    and 
separate  pre-trial  orders  made. 

Wherefore  plaintiff  prays  that  orders  be  entered, 
that  separate  pre-trial  conferences  be  held,  that 
separate  pre-trial  orders  be  made  and  that  separate 
trials  be  held  in  the  principal  action  and  in  the 
third-party  action. 

Dated  this  19th  day  of  January,  1950. 

/s/  WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff. 

I,  William  A.  Babcock,  hereby  certify  that  I  am 
attorney  of  record  for  plaintiff  herein  and  that  I 
vserA^ed  a  true  copy  of  the  foregoing  motion  for 
separate  trials  upon  James  Arthur  Powers,  attorney 
for  defendant,  C.  D.  Johnson  Lumber  Corporation, 
and  Hugh  L.  Biggs  and  Karl  T.  Huston,  attorneys 
for  third-party  defendant,  William  R.  Francis,  on 
the  20th  day  of  January,  1950,  by  depositing  such 
true  copies  in  the  United  States  Post  Office,  Port- 
land, Oregon,  sealed  in  envelopes  with  postage  fiilly 
prepaid  thereon  and  addressed  to  the  proper  ad- 
dresses of  said  attorneys. 

Dated  January  20,  1950. 

/s/  WM.  A.  BABCOCK, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  January  20,  1950. 
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[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  now  defendant  C.  D.  Johnson  Lumber  Cor- 
poration and  moves  the  Court  for  an  order  requir- 
ing plaintiff  to  elect  as  to  whether  she  will  proceed 
on  the  theory  that  the  deceased  was  an  employee  of 
Third-Party  Defendant  William  R.  Francis  or  an 
employee  of  Defendant  C.  D.  Johnson  Lumber  Cor- 
poration. Under  the  contentions  now  made  by  plain- 
tiff' the  position  appears  to  be  that  the  deceased  was 
jointly  employed  by  both  of  the  aforesaid  employ- 
ers. That  this  defendant  is  entitled  to  know  which 
theory  plaintiff  will  proceed  upon  in  order  to  pre- 
sent to  the  Court  legal  objections  in  advance  of  the 
trial.  It  is  the  theory  of  this  defendant  that  plain- 
tiff seeks  to  recover  on  a  basis  of  joint  employment 
of  the  deceased  by  both  employers;  that  the  action 
under  the  Oregon  Statutes  cannot  be  maintained. 

KING,  WOOD,  MILLER 
&  ANDERSON 

/s/  JAMES  ARTHUR  POWERS, 
Of  Attorneys  for  Defendant  and  Third-Party  Plain- 
tiff, C.  D.  Johnson  Lbr.  Corp. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  May  9,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORDER  JUNE  14,  1950 

Plaintiff  appearing  by  Mr.  William  A.  Babcock 
and  Mr.  Emerson  Sims,  of  counsel,  and  the  defend- 
ant by  Mr.  James  Arthur  Powers,  of  counsel. 

It  Is  Ordered  that  Mr.  Cleveland  C.  Corey,  be, 
and  is  hereby,  permitted  to  appear  specially  in  this 
cause,  on  behalf  of  the  defendant,  pending  his  gen- 
eral admission  to  the  bar  of  this  court.  Further  pre- 
trial conference  had. 

It  Is  Ordered  that  the  issues  between  plaintiff 
and  defendant  be  segTegated  and  that  the  issues  be- 
tween defendant  and  third-party  defendant  be  re- 
served for  later  disposition. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

On  May  22,  1950,  a  pre-trial  conference  was  held 
in  open  Court,  the  Honorable  Gus  J.  Solomon, 
Judge  of  this  Court,  presiding.  The  plaintiff  ap- 
peared by  her  counsel,  William  A.  Babcock  and 
Emerson  Sims;  the  defendant,  C.  D.  Johnson  Lum- 
ber Corporation,  appeared  by  one  of  its  attorneys, 
James  Arthur  Powers  (James  Arthur  Powers  and 
Earle  P.  Skow,  King,  Wood,  Miller  and  Anderson), 
and  the  third-party  defendant  appeared  by  one  of 
his  attorneys,  Hugh  L.  Biggs  (Hart,  Spencer,  Mc- 
Colloch,  Rockwood  and  Da  vies,  and  Karl  T.  Hus- 
ton). 
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Agreed  Stateineut  of  Facts  Between  Plaintiff  and 
Defendant,  C.  D.  Johnson  Lumber  Corporation 

I. 

Plaintiff  is  a  citizen  of  the  State  of  Oregon.  De- 
fendant, C.  D.  Johnson  Lumber  Corporation,  is  a 
corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Nevada  and  is  doing  business 
in  the  State  of  Oregon.  The  amount  in  controversy, 
exclusive  of  interest  and  costs,  exceeds  the  sum  of 
$3,000.00. 

11. 

Plaintiff  was  the  wife  of  Dean  Hutchens.  Dean 
Hutchens  died  on  August  19,  1949,  leaving  plaintiff 
as  his  widow  and  leaving  no  children. 

III. 

At  all  times  herein  involved,  defendant.  C.  D. 
Johnson  Lumber  Corporation,  was  engaged  in  op- 
erating a  sawmill  and  other  facilities  at  Toledo, 
Oregon.  In  connection  with  its  sawmill,  the  defend- 
ant owned  and  maintained  a  dock  and  log  unloading 
dump  located  on  the  Yaquina  River.  On  the  edge 
of  the  dock  were  located  three  brow  logs  used  in 
connection  with  the  unloading  of  trucks  and  a  mov- 
able lifting  crane  consisting  of  a  converted  Marion 
type  shovel  which  was  moved  from  one  brow  log  to 
the  other  to  unload  the  logs  off  the  trucks.  The  bruw 
log  farthest  from  the  approach  to  the  duck  was  the 
one  in  use  at  the  time  of  the  accident  herein  in- 
volved. 

The  usTuil  process  in  unloading  a  truck  was  as 
follows:  One  end  of  a  sling  line  was  anchored  to  the 
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brow  log  and  the  other  end  left  free.  Log  trucks 
were  driven  to  a  place  alongside  the  brow  log  being 
used  and  spotted  in  position  by  a  signal  from  the 
crane  engineer.  In  unloading  the  trucks  the  truck 
driver  took  the  free  end  of  the  sling  line  and  placed 
it  under  the  logs  to  be  unloaded,  then  attached  it  to 
the  lifting  crane.  A¥hen  the  line  was  so  attached, 
the  engineer  operating  the  crane  took  the  slack  out 
of  the  line.  The  truck  driver  then  made  his  load 
ready  for  diunping  and  gave  a  signal  to  the  crane 
engineer  to  hoist  the  log. 

IV. 

On  August  19,  1949,  the  deceased,  Dean  Hutehens, 
was  the  driver  of  a  logging  truck  delivering  logs  to 
said  dock  and  was  engaged  in  log  unloading  opera- 
tions near  said  brow  log.  The  truck  being  unloaded 
consisted  of  one  large  log  approximately  40  feet 
long  and  52  inches  in  diameter.  Dean  Hutehens 
spotted  the  truck  under  the  unloading  dump  at  a 
point  indicated  by  the  crane  engineer.  He  there- 
upon got  out  of  the  truck  and  pulled  the  sling  line 
over  the  reach  and  under  the  log  and  fastened  the 
end  of  it  to  the  hook  on  the  unloading  crane.  De- 
ceased was  killed  by  being  struck  by  the  log  as  it 
was  being  unloaded  from  the  truck  while  he  was  in 
a  position  between  the  trailer  of  the  truck  and  the 
brow  log. 

V. 

The  deceased  was  on  premises  owned  by  the  C.  D. 
Johnson  Lumber  Corporation  at  the  time  of  the 
accident  and  his  death. 
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VI. 

The  deceased  was  born  on  June  22,  1928.  At  the 
time  of  his  death  deceased  was  an  able-bodied  work- 
man with  a  life  expectancy  of  forty-four  years 
imder  standard  mortality  rates. 

VII. 

At  the  time  of  the  accident  and  death,  the  truck 
being  operated  by  deceased  was  the  only  truck  on 
the  premises  being  unloaded. 

VIII. 

The  decedent,  Dean  Hutchens,  was  the  registered 
oxNTier  of  the  truck  he  was  operating. 

IX. 

The  defendant,  C.  D.  Johnson  Lumber  Corpora- 
tion, owned  and  maintained  the  unloading  dock  and 
the  unloading  crane  and  brow  logs  used  there  for 
the  unloading  of  trucks. 

X. 

It  is  admitted  that  plaintiff  bases  her  cause  of 
action  and  right  to  recover  solely  under  the  Oregon 
Employer's  Liability  Act. 

Disputed  Issues  of  Fact 

Contentions  of  Plaintiff 

I. 

The  decedent,  Dean  Hutchens,  at  the  time  and 
place  he  received  his  fatal  injuries,  was  in  the  serv- 
ice and  emplo>Tnent  of  AV.  R.  Francis  as  a  log  truck 


12  C.  D.  JoJmson  Lumber  Corp.,  etc., 

driver  hauling  logs  for  W.  R.  Francis  to  the  unload- 
ing dock  of  the  defendant,  C.  D.  Johnson  Lumber 
Corporation,  and  as  a  part  of  such  employment  was 
assigned  by  his  employer  to  assist  in  the  unloading 
of  the  truck  at  said  imloading  dock.  Decedent  was 
engaged  in  such  work  under  the  following  circum- 
stances : 

(1)  W.  R.  Francis  had  a  contract  with  the  de- 
fendant, C.  D.  Johnson  Lumber  Corporation,  to  log 
certain  timber  belonging  to  the  said  defendant,  and 
to  deliver  it  by  truck  to  the  dock  of  the  defendant 
at  Toledo  at  an  agreed  rate  per  thousand  board  feet 
of  logs.  Under  the  terms  of  said  agreement,  the 
defendant,  C.  D.  Johnson  Lumber  Corporation,  was 
to  unload  the  logs  from  the  trucks.  The  contract 
between  C.  D.  Johnson  Lumber  Corporation  and 
W.  R.  Francis  for  the  logging  and  delivery  of  said 
logs  contemplated  that  the  unloading  of  the  trucks 
was  to  be  done  by  the  defendant,  C.  D.  Johnson 
Lumber  Corporation,  and  that  the  truck  drivers 
would  assist  the  employees  of  C.  D.  Johnson  Lum- 
ber Corporation  by  performing  certain  functions  in 
connection  with  the  unloading.  In  arriving  at  the 
contract  price  for  logs,  due  consideration  was  given 
to  the  fact  that  the  truck  drivers  would  so  assist  in 
the  unloading. 

(2)  Numerous  other  trucks,  the  number  ranging 
from  ten  to  tifty,  were  hauling  logs  each  day  to  said 
dock  during  the  period  that  the  decedent  was  haul- 
ing logs  from  W.  R.  Francis'  operation  to  the 
dock;  all  of  said  trucks  were  delivering  one  to  four 
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loads  a  day  to  the  dock  from  various  operations. 
Said  logs  had  been  purchased  by  the  defendant,  C. 
D.  Johnson  Lumber  Corporation,  or  belonged  to 
that  corporation  and  had  been  logged  by  contractors 
for  said  defendant.  The  number  of  loads  delivered 
to  said  dock  daily  ranged  from  thirty  to  more  than 
one  hundred. 

(3)  Defendant,  C.  D.  Johnson  Lumber  Corpora- 
tion, operated  and  had  charge  of  the  unloading  dock 
at  the  time  of  the  accident.  All  the  employees  work- 
ing at  said  dock  in  connection  with  the  unloading  of 
logs  with  the  exception  of  the  log  truck  drivers  were 
directly  hired  and  paid  by  said  defendant.  All  per- 
sons who  worked  or  performed  duties  at  said  dock 
in  connection  with  the  unloading  of  logs  did  so  un- 
der the  direction  and  supervision  of  the  defendant, 
C.  D.  Johnson  Lumber  Corporation. 

(4)  In  July,  1949,  decedent  made  oral  arrange- 
ments with  W.  R.  Francis  to  haul  logs  from 
Francis'  operation  to  the  C.  D.  Johnson  Lumber 
Corporation  dock  at  Toledo  at  an  agreed  rate  per 
thousand  board  feet  for  the  haul  as  compensation 
for  the  truck  and  for  Hutchens'  services  as  a  driver. 
It  was  agi^eed  that  Hutchens  would  haul  exclusively 
for  Francis  when  he  and  his  truck  were  needed. 
Hutchens  did  not  agTee  to  haul  and  Francis  did  not 
agTee  to  furnish  Hutchens  with  any  certain  quantity 
of  logs  or  for  any  certain  period.  Either  party  was 
free  to  terminate  the  relationship  at  will. 

(5)  Hutchens  was  required  to  and  did  work  the 
hours  and  days  specified  by  AV.  R.  Francis.   He  was 
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required  to  and  did  take  his  turn  having  his  trucks 
loaded  with  logs  along  with  the  other  truck  drivers 
in  the  operation. 

(6)  The  loading  of  the  trucks  was  under  the 
jurisdiction  and  control  of  the  head  loader,  an  em- 
ployee of  W.  R.  Francis. 

(7)  The  head  loader  was  responsible  to  prop- 
erl.v  load  the  said  trucks  in  accordance  with  the 
Logging  Safety  Code  of  the  State  of  Oregon. 
Hutchens  was  required  to  haul  such  logs  as  were 
placed  on  his  truck  and  semi-trailer  both  as  to  the 
amount  and  type  of  logs  and  to  take  them  to  the 
place  directed  by  the  head  loader. 

(8)  The  manner  of  loading  was  substantially  as 
follows:  When  the  decedent,  Dean  Hutchens',  turn 
came  to  have  his  truck  loaded,  the  head  loader 
would  direct  him  where  to  place  his  truck  so  that  it 
could  be  properly  loaded.  The  head  loader  signalled 
the  loading  engineer  to  lift  the  semi-trailer  off  the 
truck  to  the  ground  while  members  of  the  loading- 
crew,  all  employees  of  W.  R.  Francis,  coupled  the 
trailer  to  the  truck.  The  head  loader  directed  the 
spotting  of  the  truck  so  that  it  could  be  loaded  by  a 
poAver-driven  loading  machine,  the  driver  remain- 
ing in  his  truck  and  operating  it  as  directed,  after 
which  the  driver  coupled  the  air  brakes.  The  loader 
then  selected  the  logs  to  be  hauled  and  saw  that  they 
were  properly  placed  in  accordance  with  the  re- 
quirements of  the  Logging  Safety  Code  and  other 
applicable  laws.  The  driver  might  object  to  an  over- 
load or  ask  to  have  the  load  adjusted  to  balance  it, 
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but  in  the  case  of  any  disagreement  tlie  final  decision 
was  that  of  the  head  loader,  employed  by  W.  R. 
Francis.  xVfter  the  logs  were  loaded  they  were 
scaled  by  the  head  loader,  who  gave  the  truck  driver 
a  slip  showing  his  scale  and  who  instructed  the 
driver  where  the  logs  were  to  be  delivered,  which 
directions  the  driver  was  bound  to  follow.  Xo  truck 
driver  was  allowed  to  select  the  particular  logs  he 
would  like  to  have  on  his  truck,  nor  to  select  the 
particular  destination  to  which  said  logs  were  to  be 
delivered.  After  loading  was  completed  and  the 
scaling  done,  the  truck  driver  put  on  his  binder 
chains  and  drove  his  truck  to  the  delivery  destina- 
tion point. 

(9)  Ai'riving  at  the  destination  point,  the  logs 
were  unloaded  and  the  trailer  loaded  on  the  truck 
under  arrangements  between  CD.  Johnson  Lumber 
Corporation  and  W.  R.  Francis.  This  w^as  done  as 
follows:  The  driver  spotted  his  truck  on  signal 
from  the  operator  of  the  unloading  machine.  The 
driver  then  hooked  the  sling  lines  from  the  machine 
around  the  logs  and  the  lines  were  tightened.  The 
driver  then  unfastened  his  binder  chains  and  bunk 
blocks.  On  signal  that  everyone  was  in  the  clear, 
the  unloading  engineer  raised  the  logs  and  rolled 
them  over  the  side  of  the  truck  into  the  pond.  After 
the  load  of  logs  had  been  dumped  at  the  unloading 
dump,  the  trailer  was  then  spotted  under  the  hook 
of  the  unloading  machine  by  the  driver  at  the  direc- 
tion of  the  unloading  engineer.  The  unloading  en- 
gineer then  started  the  machineiy  and  raised  the 
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truck  iiito  the  air,  and  at  the  signal  from  the  en- 
gineer the  truck  driA'er  backed  his  truck  under  the 
suspended  trailer  to  such  position  that  when  the 
trailer  was  dropped  the  tires  fit  into  the  proper 
notches  on  the  truck  and  the  reach  into  its  slot 
overhanging  the  cab  of  the  truck,  after  which  the 
unloading  engineer  detached  the  hook  and  the  driver 
drove  off.  After  the  trailer  had  been  loaded  on  the 
truck,  the  truck  was  then  driven  back  to  the  land- 
ing in  the  woods  by  the  driver. 

(10)  The  hauling  of  logs  was  an  essential  and 
integrated  part  of  the  operation  of  logging  being 
carried  on  by  W.  R.  Francis. 

(11)  The  work  performed  by  the  decedent,  Dean 
Hutchens,  in  the  hauling  of  logs  from  the  logging 
operations  of  W.  R.  Francis  to  the  unloading  dock 
of  the  defendant,  0.  D.  Johnson  Lumber  Corpora- 
tion, was  manual  work  consisting  of  the  driving 
of  the  truck  and  in  the  fastening  and  handling  of 
lines,  chains  and  blocks,  and  the  decedent.  Dean 
Hutchens,  did  not  direct,  control  or  supervise  the 
work  of  any  other  person.  He  did  not  own  any 
trucks  other  than  the  one  which  he  himself  drove. 

(12)  The  work  that  the  decedent,  Dean  Hutch- 
ens, performed  at  the  landing  where  the  logs  were 
loaded,  in  the  driving  of  the  truck  and  in  assisting 
the  unloading  engineer  at  the  unloading  dock  and 
the  unloading  of  the  truck  was  in  no  respect  differ- 
ent from  the  work  performed  in  the  same  acti'^dties 
by  log  truck  drivers  who  did  not  own  their  own 
trucks  but  who  were  paid  for  their  driving  and  other 
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activities  on  the  basis  of  an  hourly  wage  or  an 
agreed  amount  or  percentage  per  thousand  board 
feet  of  logs  hauled. 

(13)  During  the  time  that  the  decedent,  Dean 
Hutchens,  was  hauling  logs  for  W.  R.  Francis,  with 
the  exception  of  one  week  in  which  he  hauled  for 
another  firm  with  the  permission  of  Francis,  he 
was  engaged  in  no  other  hauUng  work  and  was  en- 
gaged in  no  other  occupation  or  business. 

II. 

In  the  unloading  of  the  truck,  decedent  assisted 
the  unloading  engineer  and  boom  foreman  employed 
by  defendant,  C.  D.  Johnson  Lumber  Corporation, 
and  worked  under  the  direction  of  said  defendant 
and  pursuant  to  its  instructions  and  regulations. 

III. 

At  the  time  of  the  fatal  accident,  the  defendant, 
C.  D.  Johnson  Lumber  Corporation,  was  the  owner 
or  person  in  charge  of  and  responsible  for  the  oper- 
ation of  the  unloading  dump  and  unloading  ma- 
chinery and  facilities  and  for  the  work  then  and 
there  being  performed. 

IV. 

At  the  time  of  the  accident.  Dean  Hutchens  was 
engaged  in  work  assisting  the  imloading  engineer 
to  unload  the  load,  which  required  him  to  be  at  the 
place  where  he  received  his  fata]  injuries.  Said 
W'Ork  involved  a  risk  or  danger  to  decedent. 
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V. 

At  the  time  and  place  of  the  accident,  the  unload- 
ing engineer  and  the  boom  foreman  employed  by 
the  defendant  corporation  were  the  foremen  or 
persons  in  charge  of  the  work. 

VI. 

The  signal  to  unload  the  log  was  given  by  the 
agent  of  the  defendant  corporation,  the  boom  fore- 
man, and  the  log  was  unloaded  without  notice  or 
warning  to  the  decedent.  The  engineer  did  not  look 
to  see  whether  Dean  Hutchens  was  in  the  clear  be- 
fore he  unloaded  the  log.  If  he  had  looked,  he  would 
have  known  that  decedent  was  or  might  be  in  a  place 
of  danger,  and  the  engineer  could  have  avoided  the 
accident. 

VII. 

The  defendant,  C.  D.  Johnson  Lumber  Corpora- 
tion, was  negligent  and  failed  to  furnish  the 
decedent.  Dean  Hutchens,  with  a  safe  place  of 
employment  and  failed  to  use  every  device,  care 
and  precaution  i^racticable  to  protect  the  safety  of 
the  decedent  in  the  following  particulars: 

(1)  In  failing  to  furnish  and  provide  an  ade- 
quate number  of  trained,  experienced  men  for  its 
unloading  crew  and  for  the  operation  of  the  un- 
loadmg  machine,  so  that  the  unloading  engineer 
would  not  have  caused  the  load  to  be  moved  until 
decedent  was  in  the  clear,  in  violation  of  Section 
6.5  of  the  Safety  Code  for  Sawmills,  Woodworking 
and  Allied  Industries  of  Oregon,  and  of  Section 
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17.14  of  the  Logging  Safety  Code  of  the  State  of 
Oregon ; 

(2)  In  failing  to  require  that  all  signals  for  the 
unloading  of  logs  should  come  from  a  single  desig- 
nated person; 

(3)  In  failing  to  provide  sufficient  workmen  for 
the  proper  operation  of  the  dump,  and  in  requiring 
the  driver  of  the  truck  being  unloaded  to  assist  in 
the  unloading; 

(4)  In  failing  to  make  and  enforce  proper  rules 
and  regulations  for  the  safe  operation  of  the  dump 
and  conduct  personal  safety  instructions  of  the 
employees  engaged  in  the  performance  of  the  work 
at  the  dump,  and  in  violation  of  the  provisions  of 
Sections  1.12,  1.13,  1.14  and  1.17  of  the  Logging 
Safety  Code  of  the  State  of  Oregon  and  Sections 
1.16,  1.17(a)  and  1.20  of  the  Sawmill  Safety  Code 
of  the  State  of  Oregon ; 

(5)  In  causing  the  log  to  be  unloaded  from  the 
truck  without  notice  or  warning  to  the  decedent, 
and  in  vioaltion  of  Section  6.12  of  the  Sawmill 
Safety  Code  of  the  State  of  Oregon ; 

(6)  In  failing  to  provide  the  unloading  machine 
with  an  audible  warning  device  and  in  failing  to 
sound  an  audible  warning  before  unloading  the  log, 
and  in  violation  of  Section  3.4  of  the  Sawmill 
Safety  Code  of  the  State  of  Oregon ; 

(7)  In  failing  to  have  stationed  at  the  unload- 
ing dock  an  additional  employee  to  assist  the  un- 
loading engineer  in  the  unloading  of  the  logs  and 
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to  give  signals  for  the  unloading  of  logs,  and  to 
perform  the  duty  of  making  certain  that  all  persons 
were  in  the  clear  before  a  load  was  unloaded. 

(8)  In  imloading  said  log  without  observing 
that  the  decedent  was  in  the  clear,  and  in  violation 
of  Section  17.14  of  the  Logging  Safety  Code  of  the 
State  of  Oregon  and  Section  6.12  of  the  Sawmill 
Safety  Code  of  the  State  of  Oregon ; 

(9)  In  giving  the  signal  to  unload  the  log  and 
in  causing  it  to  be  unloaded  at  a  time  when  its 
agents  knew,  or,  by  the  exercise  of  reasonable  dili- 
gence should  have  known,  that  decedent  was  in  a 
place  of  danger. 

VIII. 

It  was  practicable,  without  impairing  the  effi- 
ciency of  the  work  then  and  there  being  done,  to 
have  protected,  safeguarded  and  rendered  safe  the 
employment  and  place  of  employment  by  taking 
any  or  all  of  the  precautions  and  correcting  any  or 
all  of  the  conditions  described  in  Paragraph  VII 
immediately  above. 

IX. 

One  or  more  of  the  acts  or  omissions  on  the  part 
of  the  defendant  set  forth  in  Paragraph  VII  im- 
mediately above  was  the  sole,  direct  and  proximate 
cause  of  the  injuries  resulting  in  the  death  of  the 
decedent.  Dean  Hutchens. 

X. 

Prior  to  the  accident.  Dean  Hutchens  was  a  well, 
active,  able-bodied  workman  of  the  age  of  twenty- 
one  years,  regularly  employed  and  earning  a  net 
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sum  of  more  than  $3,000.00  annually,  and  having  a 
life  expectancy  of  approximately  forty-four  years. 
He  used  substantialh'  all  of  his  income  for  the  care 
and  maintenance  of  the  plaintiff  and  their  home, 
and  performed  and  furnished  services,  advice  and 
counsel  and  other  assistance  to  her.  Plaintiff,  by 
his  death,  has  been  deprived  of  his  services,  advice, 
comisel  and  financial  and  other  aid  and  assistance, 
and  has  been  generally  damaged  in  the  sum  of 
175,000.00. 

XI. 
Plaintiff',  as  a  result  of  Dean  Hutchens'  death, 
has  been  obliged  to  pay  or  incur  burial  and  funeral 
costs  of  the  reasonable  value  of  $974.71,  and  has 
been  specially  damaged  in  that  amoimt. 

Contentions  of  Defendant 
C.  D.  Johnson  Lumber  Corporation 

I. 

The  accident  and  death  of  the  deceased,  Dean 
Hutchens,  is  not  governed  by  nor  subject  to  the 
Em})loyers'  Liability  Act  of  the  State  of  Oregon: 

1(a).  The  work  said  deceased  was  doing  at  the 
time  and  place  of  accident  and  his  death,  Vv-as  that 
of  an  independent  contractor,  and 

(b)  The  State  Industrial  Accident  Commission 
has  heretofore  determined  that  the  said  decedent 
was  acting  at  the  time  of  his  accident  and  death  as 
an  independent  contractor  and  not  as  an  employee. 

2.  The  contract  of  the  deceased  was  with  W.  R. 
Francis,  hereinafter  called  the  "Logger,"  and  said 
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Logger  had  a  contract  with  this  defendant  to  de- 
liver certain  logs  in  the  water  of  Yaquina  River  at 
Toledo  and  until  so  delivered  the  said  Logger  was 
to  retain  control  of  said  Logs  and  was  required  to 
unload  the  same.  As  a  result  thereof  the  said  con- 
tract with  this  defendant  as  verbally  amended  pro- 
vided that  the  said  Logger  should  pay  the  whole 
wages  of  the  said  crane  engineer,  an  employee  of 
this  defendant,  for  such  time  as  the  said  crane 
engineer  spent  unloading  logs  for  the  said  Logger. 
The  deceased,  in  turn,  contracted  with  the  Logger 
to  deliver  certain  of  the  above  logs  as  hereinabove 
described,  and  at  the  time  of  his  accident  and  death 
was  engaged  in  the  performance  of  that  said  con- 
tract for  the  said  Logger. 

3.  The  deceased  made  his  own  working  condi- 
tions and  had  effective  control  of  said  unloading 
operation  and  crane  engineer  assisting  therein;  in 
particular  the  deceased  was  required  by  contract, 
and  custom  to  be  solely  in  charge  of : 

(a)  attaching  sling  line  to  the  log,  and 

(b)  unfastening  his  load,  and 

(c)  checking  to  see  that  the  said  unloading 
operation  could  be  done  safely,  and  especially  of 
checking  to  see  that  the  boom  man  on  the  water 
was  clear  of  the  unloading  area,  and 

(d)  giving  the  signal  to  the  crane  engineer  to 
commence  unloading  after  deceased  had  completed 
the  said  required  safety  check. 

4.  It  was  required  by  law,  custom  and  instruc- 
tion that  the  deceased  never  place  himself  between 
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the  brow  log  and  the  log  load,  and  to  take  a  safe 
place  in  giving  said  unloading  signal,  and  there  was 
such  place  to  stand.  And  Further,  it  was  the  re- 
sponsibility of  the  deceased  upon  his  own  initiative 
and  without  any  order  or  instruction  from  anyone 
else  to  occupy  such  safe  place  and  remain  there 
until  said  unloading  operation  was  completed. 

5.  This  defendant  denies  that  the  sections  of  the 
Logging  and  Sawmill  Safety  Codes  of  the  State  of 
Oregon  relied  on  by  the  plaintiff  have  any  applica- 
tion to  this  action  insofar  as  this  defendant  is 
concerned. 

II. 

If  the  deceased  was  in  fact  an  employee  of  the 
third-party  defendant,  the  said  William  R.  Francis, 
as  is  contended  by  the  plaintiff,  then  in  that  event, 
it  was  the  duty  of  the  said  William  R.  Francis  and 
not  of  this  defendant  to  instruct  the  deceased  as  to 
the  manner  of  carrying  out  the  unloading  operation 
and  particularly  not  to  stand  between  the  truck  and 
the  brow  log  while  the  log  was  being  imloaded,  and 
the  said  William  R.  Francis  failed  or  neglected  to 
give  such  instruction,  and  the  said  negligent  failure 
to  give  said  instructions  concurred  with  the  negli- 
gence of  the  deceased  as  hereinafter  set  forth  to 
proximately  cause  said  accident  and  death. 

III. 

This  defendant  contends  that  the  deceased  was 
negligent,  and  that  his  negligence  was  the  proxi- 
mate cause  of  his  accident  and  death  in  the  follow- 
ing particulars: 
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1.  Ill  failing  to  comply  with  the  standing  in- 
stnictions  of  this  defendant  to  all  truck  drivers  and 
contract  log  haulers  to  stand  clear  of  the  unloading 
operation  and,  in  particular,  not  to  stand  between 
the  truck  and  the  brow  log. 

2.  If  the  deceased  was  in  fact  an  employee  of 
the  third-party  defendant,  the  said  William  R. 
Francis,  as  is  contended  by  the  plaintiff,  the  de- 
ceased failed  to  comply  with  the  Safety  Code  and 
standing  instructions  of  the  said  AVilliam  R.  Fran- 
cis not  to  stand  between  the  truck  and  the  brow  log 
while  the  logs  were  being  unloaded  from  the  truck, 
if  in  fact  any  such  instructions  were  given. 

3.  In  ^iolating  the  Logging  Safety  Code  of  the 
State  of  Oregon,  particularly : 

(a)  Section  17.15  which  provided  that:  "Men 
shall  not  go  between  the  brow  log  and  a  load  of 
logs,"  and 

(b)  Section  17.13  which  provides  that:  "Bind- 
ers and  ])unk  block  chains  shall  be  arranged  so  that 
all  releases  are  made  from  the  side  of  the  car  or 
truck  opposite  that  from  which  the  logs  will  roll  in 
imloading. ' ' 

4.  In  leaving  a  place  of  safety  and  placing  him- 
self in  a  perilous  position  between  the  log  being 
unloaded  and  the  brow  log  after  having  given  the 
signal  to  the  crane  engineer  to  unload  the  log  on 
deceased's  truck. 

5.  In  failing  to  take  a  safe  position  while  the 
log  was  being  unloaded  from  his  truck  when  thei'e 
was  a  safe  position  open  to  him. 
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6.  In  failing  to  exercise  ordinary  care  for  his 
own  safety  under  the  circumstances  then  and  there 
existing. 

IV. 

There  is  no  basis  of  liability  set  out  in  the  Con- 
tentions of  Plaintiff  other  than  the  Employers' 
Liability  Act  of  the  State  of  Oregon. 

V. 

This  defendant  is  not  liable  in  this  action  to  the 
deceased  under  any  theory  or  under  any  statute. 

Issues  of  Fact 

I. 
Was  the  deceased,  Dean  Hutchens,  at  the  time  of 
the    accident    in   the   employment    of   William   R. 
Francis  ? 

II. 
In  the  event  that  it  be  deteiTnined  that  the  de- 
ceased was  an  employee  of  William  R.  Francis  at 
the  time  and  place  of  the  accident,  was  there  an 
intermingling  of  employees  of  said  William  R. 
Francis  and  employees  of  defendant,  C.  D.  Johnson 
Lumber  Corporation,  in  the  furtherance  of  a  com- 
mon purpose? 

III. 
Was  the  deceased,  at  the  time  of  the  accident,  an 
independent  contractor  or  an  independent  subcon- 
tractor ? 

IV. 
Was  the  deceased,  Dean  Hutchens,  at  the  time 
of  the   accident,  engaged  in   lawful   duties  in   the 
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accomplishment  of  a  common  purpose  in  which  de- 
fendant, C.  D.  Johnson  Lumber  Corporation,  had 
an  interest? 

V. 
Were  the  logs  under  the  contract  required  to  be 
delivered  in  the  Yaquina  River  by  the  Logger? 

VL 

Did  the  work  being  carried  on  at  the  time  of 
the  accident  involve  a  risk  or  danger  to  Dean 
Hutchens  ? 

VII. 

Was  the  defendant,  CD.  Johnson  Lumber  Cor- 
poration, the  owner,  contractor,  subcontractor  or 
other  person  having  charge  of  or  responsible  for 
the  work  being  carried  on  ? 

VIII. 

Was  the  deceased  in  control  of  the  unloading 
operations  of  the  truck? 

IX. 

Was  the  deceased  in  the  joint  employment,  at 
the  time  and  place  of  the  accident,  of  William  R. 
Francis  and  C.  D.  Johnson  Lumber  Corporation? 

X. 

Regardless  of  deceased's  status  of  an  employee  or 
independent  contractor,  did  he  make  his  own  work- 
ing conditions? 

XL 

Was  the  defendant,  C.  D.  Johnson  Lumber  Cor- 
poration, negligent  or  did  it  fail  to  take  every  de- 
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vice,  care  or  precaution  practicable  to  protect  and 
safeguard  the  life  and  limb  of  the  deceased  in  one 
or  more  of  the  respects  charged  by  the  plaintiff? 

XII. 

Was  one  or  more  of  such  alleged  acts  of  negli- 
gence on  the  part  of  said  defendant  a  direct  and 
proximate  cause  of  the  death  of  Dean  Hutchens? 

XIII. 

Was  there  a  safe  place  for  the  deceased  to  stand 
while  the  log  was  being  lifted  by  the  crane? 

XIV. 

Was  the  deceased  negligent  in  one  or  more  of 
the  respects  charged  in  defendant,  C.  D.  Johnson's, 
contentions  ? 

XV. 

Was  any  such  negligence  on  the  part  of  the  said 
deceased  a  direct  and  proximate  cause  of  the  death 
of  Dean  Hutchens? 

XVI. 

What  is  the  amount  of  damage,  if  any,  that  plain- 
tiff has  suffered  as  a  result  of  her  husband 's  death  ? 

XVII. 

Did  the  work  of  deceased  require  him  to  be  be- 
tween the  brow  log  and  log  load  at  the  time  of  the 
accident? 

XVIII. 

Was  defendant  CD.  Johnson  Lumber  Coii^ora- 
tion  negligent  in  violating  provisions  of  the  Oregon 
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Employers'  Liability  Act  as  charged  by  plaintiff 
in  her  contentions'? 

Issues  of  Law 

I. 

Was  the  decedent,  Dean  Hutchens,  at  the  time 
and  place  of  his  fatal  injuries,  one  of  the  class  of 
persons  entitled  to  the  protection  and  benefits  of 
the  Employers '  Liability  Act  of  the  State  of  Oregon 
regardless  of  whether  or  not  he  was  an  employee  of 
William  R.  Francis? 

II. 

Was  the  decedent  an  employee  of  William  R. 
Francis  at  the  time  of  the  accident? 

III. 

Was  the  defendant,  C.  D.  Johnson  Lumber  Cor- 
poration, the  employer,  owner  or  other  person  re- 
sponsible for  the  work  and  place  of  work,  at  the 
time  of  the  accident,  within  the  meaning  of  the 
Employers'  Liability  Act  of  the  State  of  Oregon 
and  under  the  provisions  of  said  Sections  102-1228 
and  102-1229,  Oregon  Compiled  Laws  Annotated, 
and  under  the  provisions  of  the  Logging  Safety 
Code  and  Sawmill  Safety  Code  of  the  State  of 
Oregon  % 

IV. 

Did  the  work  which  was  being  carried  on  at  the 
time  of  the  accident  and  death  involve  a  risk  or 
danger  to  the  decedent  within  the  meaning  of  the 
Employers'  Liability  Act  of  the  State  of  Oregon? 
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V. 

If  the  decedent  was  in  charge  of  the  unloading 
or  made  his  own  working  conditions,  does  Employ- 
ers' Liability  Act  of  the  State  of  Oregon  apply  in 
this  action? 

VI. 

Can  this  action  be  maintained  by  the  plaintiff 
under  the  Employers'  Liability  Act  of  the  State  of 
Oregon  ? 

VIL 

Does  a  violation  of  the  Logging  Safety  Code  or 
the  Sawmill  Safety  Code  of  the  State  of  Oregon 
constitute  negligence  per  se? 

VIII. 

Is  the  determination  by  the  State  Industrial  Ac- 
cident Commission  conclusive  in  this  action  as  to 
the  status  of  deceased  at  the  time  and  place  of  the 
accident  and  deaths 

Exhibits 

The  following  exhibits  have  been  displayed  by  the 
parties  respectively  and  are  below  enumerated  and 
identified,  the  parties  agreeing,  with  the  approval 
of  the  Court,  that  no  further  identification  of  ex- 
hibits is  necessary. 

Plaintifes'  Exhibits 

1.  Depositions  of  Frederick  Miles  Neal,  Clyde 
v^incent  and  Thomas  Wood. 

2.  Photograph  of  Dean  Hutchens. 
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3.  Photograph  of  dock  and  log  unloading  dump 
of  C.  D.  Johnson  Lumber  Corporation  showing  log 
trucks,  one  of  which  is  in  the  process  of  being  un- 
loaded, taken  from  the  north  facing  south. 

4.  Photograph  of  dock  and  unloading  dump  of 
C.  D.  Johnson  Lumber  Corporation  showing  one 
ti'uck  of  logs  in  process  of  being  unloaded,  taken 
from  north  facing  south. 

5.  Photograph  of  log  unloading  dump  of  C.  D. 
Johnson  Lumber  Corporation  showing  one  log  truck 
in  process  of  being  unloaded,  taken  from  the  north- 
west facing  in  a  southeasterly  direction. 

6.  Photograph  of  log  dock  and  dump  of  C.  D. 
Johnson  Lumber  Corporation  showing  two  log 
trucks  and  unloading  machine  and  truck  ramp, 
taken  from  the  north  facing  south. 

7.  Photograph  of  log  dock  and  dump  of  C.  D. 
Johnson  Lumber  Corporation  showing  two  logging 
trucks  and  unloading  machine,  taken  from  the  south 
facing  north. 

8.  Photograph  of  International  logging  truck 
with  one-log  load. 

9.  Photograph  of  rear  end  of  logging  trailer 
showing  trailer  bunk,  trailer  wheels  and  chain  and 
binder  in  place  over  one  log, 

10.  Photograph  of  left  rear  end  of  logging 
trailer  showing  trailer  bunk  wheels  and  chain  fast- 
ened over  one-log  load. 

11.  Close-up  view  of  bunk  and  block  of  log 
trailer. 
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12.  Photograph  of  left  rear  end  of  logging 
trailer  showing  tires,  bunk,  block  and  chain  being 
tied  in  position  around  bunk  block. 

13.  Photograjjh  of  dock  and  log  unloading  dump 
of  C.  D.  Johnson  Lumber  Corporation  showing 
millpond,  taken  from  south  facing  north,  showing 
a  portion  of  the  unloading  crane  and  a  portion  of 
the  pond,  without  trucks  on  dock. 

14.  Photograph  of  log  luiloading  dump  of  C.  D. 
Johnson  Lumber  Corporation  taken  from  south 
along  edge  of  dock  facing  in  a  northerly  direction, 
showing  unloading  crane  and  portion  of  the  log 
pond.  No  trucks  shown. 

15.  Statement  or  receipt  covering  funeral  ex- 
penses of  Dean  Hutchens. 

16.  Statement  or  receipt  showing  burial  ex- 
l^enses  of  Dean  Hutchens. 

17.  Safety  Code  for  Sawmill,  Woodworking  and 
Allied  Industries  of  Oregon  of  the  State  Industrial 
Accident  Commission,  effective  January  2,  1946. 

18.  Logging  Safety  Code  of  the  Industrial  Acci- 
dent Commission  of  the  State  of  Oregon,  effective 
October  25,  1944. 

19.  Income  tax  return  of  Dean  Hutchens  and 
Kathleen  Hutchens  for  the  year  1948. 

20.  Income  tax  return  of  Dean  Hutchens  and 
Kathleen  Hutchens  for  the  year  1949. 

21.  Records  of  receipts  and  disbursements  of 
Dean  Hutchens,  1949. 
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22.  Record  of  wages  earned  by  Dean  Hutchens, 
1948. 

23.  Deposition  of  William  R.  Francis. 

24.  (To  be  furnished)  :  Payroll  records  show- 
ing wages  earned  by  Dean  Hutchens  prior  to 
,  1948. 

Defendant,  C.  D.  Johnson  Lumber  Corporation, 

Exhibits 

1.  Logging  contract. 

2.  Receipts  or  records  showing  a  portion  of 
crane  engineer 's  wages  paid  by  Logger. 

3.  Payroll  records  of  Francis. 

4.  Copy  of  ruling  of  State  Industrial  Accident 
Commission  respecting  status  of  deceased. 

5.  Payment  records  of  Francis. 

6.  Photographs. 

As  Between  Defendant  C.  D.  Johnson  Lumber  Cor- 
poration and  Third-Party  Defendant  William 
R.  Francis,  the  following  are  the  Admissions, 
Contentions,  and  Issues  Raised  by  the  Respec- 
tive Parties: 

AGREED  STATEMENT  OF  FACTS 
IN  CONTROVERSY 

I. 

Prior  to  the  accident  resulting  in  the  death  of 
plaintiff's   decedent,   third-party   plaintiif,    herein- 
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after  referred  to  as  "Johnson  Company,"  and 
third-party  defendant,  hereinafter  referred  to  as 
"Francis,"  entered  into  a  contract  for  the  logging 
and  delivery  by  Francis  to  Johnson  Company  at 
Toledo,  Oregon,  of  certain  timber  owned  by  John- 
son Company.  A  copy  of  the  contract  is  identified 
herein  as  Third-Party  Defendant's  Exhibit  1. 

II. 

The  contract,  identifying  the  third-party  plaintiff 
as  "Owner,"  and  third-party  defendant  as  "Log- 
ger," provided,  among  other  things,  as  follows: 

(16)  Logger  expressly  agrees  to  indemnify 
and  save  Owner  and  Owner's  property  harm- 
less of  and  from  any  and  all  debts,  dues,  claims, 
demands,  liens,  charges,  or  damages  arising  out 
of  or  connected  with  Logger's  operations  under 
this  contract  which  may  be  asserted  by  any 
person,  association,  corporation.  Federal  gov- 
ernment or  any  agency  thereof,  or  state  govern- 
ment or  any  political  subdivision  or  agency 
thereof. 

(17)  Logger  shall  accept  the  provisions  of 
the  Workmen's  Compensation  Act  of  the  State 
of  Oregon,  and  shall  contribute  to  the  Oregon 
Industrial  Accident  Fund  for  each  and  all  of 
Logger's  employees.  Logger  shall  have  the  op- 
tion and  privilege  of  providing  insurance  satis- 
factory to  Owner  in  lieu  of  accepting  said 
Workmen's  Compensation  Act  and  contribut- 
ing to  said  Oregon  Industrial  Accident  Fund. 
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After  the  execution  of  the  contract  and  prior  to  the 
commencement  of  Francis'  operations  thereunder, 
Francis  filed  with  the  Industrial  Accident  Commis- 
sion of  the  State  of  Oregon  a  statement  in  writing 
giving  his  name  and  address  and  describing  the 
logging  operations  in  which  he  proposed  to  engage 
pursuant  to  his  said  contract  with  Johnson  Com- 
pany. Thereafter  Francis  contributed  regularly  to 
the  Industrial  Accident  Fund  and  otherwise  com- 
plied with  the  requirements  of  the  Workmen's 
Compensation  Law  so  as  to  extend  its  coverage  and 
benefits  to  himself  and  his  logging  employees. 

III. 

On  and  prior  to  the  date  of  his  death,  plaintiff's 
decedent  was  engaged  in  hauling  logs  from  the  site 
of  Francis'  logging  operation  to  Johnson  Com- 
jDany's  millpond  in  Toledo.  He  owned,  operated 
and  maintained  the  truck  used  in  this  connection, 
was  paid  according  to  the  quantity  of  logs  hauled, 
and  was  free  to  and  did  haul  for  other  loggers  from 
time  to  time.  Francis  did  not  carry  plaintiff's  dece- 
dent on  Francis'  payroll  as  an  employee  nor  did 
he  pay  for  or  on  his  account  any  payroll  taxes. 

IV. 

Subsequent  to  the  death  of  plaintiff's  decedent, 
plaintiff,  as  his  widow,  applied  to  the  State  Indus- 
trial Accident  Commission  for  death  benefits  pro- 
vided by  the  Workmen's  Compensation  Law  to  the 
widow  of  an  employee  killed  during  the  course  of 
his  employment.    After  a  hearing  duly  held  by  the 


vs.  Kathleen  Hutchcns  35 

State    Industrial   Accident   Commission,   an    order 
was  entered  by  the  Commission  as  follows: 

"That  the  claim  of  Mrs.  Kathleen  HutcheiLS, 
widow  of  the  deceased,  Hollis  Dean  Hutchens, 
should  be  and  the  same  is  hereby  rejected  as 
there  is  no  evidence  that  said  deceased,  Hollis 
Dean  Hutchens,  was  employed  subject  to  the 
provisions  of  the  Oregon  Workmen's  Compen- 
sation Law  at  the  time  of  said  accidental  injury 
causing  his  death." 

Issues 

1.  Is  Francis  liable  to  C.  D.  Johnson  Lumber 
Company  for  any  loss  or  damage  sustained  by  the 
latter  in  the  within  action,  including  expenses  de- 
fending same? 

2.  Is  the  C.  D.  Johnson  Lumber  Company  pro- 
tected by  insurance?  In  the  event  of  a  loss  here, 
and  if  determined  in  the  affirmative,  is  the  insur- 
ance company  subrogated  to  the  rights  of  Johnson 
under  the  contract? 

3.  What  was  the  status  of  the  deceased  at  the 
time  of  the  accident  and  death;  and,  regardless  of 
the  status  of  deceased,  was  there  a  breach  of  the 
logging  contract  by  Francis  in  failing  to  provide 
either  Workmen's  Compensation  or  insurance  which 
would  protect  Johnson? 

C.  D.  Johnson  Contentions 

1.  Defendant  C.  D.  Johnson  Corporation  con- 
tends that  third-party  defendant  Francis  under  the 
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logging  contract  referred  to  above  is  entitled  to  have 
third-party  defendant  Francis  save  defendant  C.  D. 
Johnson  harmless  from  the  expense  of  defending 
the  within  action  and  from  any  loss  or  damage  or 
judgment  which  may  be  entered  or  sustained  by  the 
said  C.  D.  Johnson  Lumber  Corporation  in  the 
within  action  under  the  indemnity  provision  con- 
tained in  said  contract. 

2,  Johnson  contends  that  regardless  of  the  in- 
demnity provision  contained  in  said  contract  that 
third-party  defendant  Francis,  in  event  of  a  loss 
or  judgment  entered  herein  against  Johnson  on 
any  basis  of  a  violation  of  the  safety  logging  code 
or  the  sawmill  safety  code,  that  such  loss  would  be 
a  breach  of  the  logging  contract,  the  natural  con- 
sequence of  which  resulted  from  such  breach,  and 
particularly  in  Francis'  failure  to  instruct  the 
decedent  to  take  a  position  of  safety  after  the  un- 
loading operation  started  and  in  failing  to  instruct 
the  deceased  not  to  stand  between  the  truck  and  the 
brow  log. 

3.  Johnson  contends  that  it  was  the  intention 
and  contemplation  of  Johnson  and  Francis  inider 
the  said  logging  contract  that  Francis  would  protect 
Johnson  from  loss  in  connection  with  all  truck 
drivers  hauling  logs  to  Johnson,  and  that  the  con- 
tract between  Hutchens  and  Francis  was  made  with- 
out any  permission  or  consent  on  the  part  of 
Johnson  and  was  a  breach  of  said  logging  contract  ; 
that  the  parties  contemplated  that  the  logs  would 
be  hauled  by  employees  of  Francis,  and  had  the 
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contract  been  carried  out  by  Francis  using  his  own 
employees  this  action  could  not  be  maintained  and 
no  loss  could  be  sustained  by  Johnson;  that  it  was 
the  intention  of  the  parties  that  Francis  would  pro- 
tect Johnson  by  insurance  coverage  if  no  protection 
was  afforded  by  the  Workmen's  Compensation  Act, 
and  in  this  instance  in  employing  an  independent 
contractor  who  was  not  brought  under  the  Work- 
men's Compensation  Act  there  was  a  breach  by 
Francis  of  the  contract  in  failing  to  provide  insur- 
ance protection. 

4.  Johnson  contends  that  it  does  have  a  public 
liability  policy  of  insurance  issued  by  the  St.  Paul 
Mercury  Indemnity  Company,  but  that  said  com- 
pany has  undertaken  the  defense  of  this  action 
under  a  full  reservation  of  all  right  and  without 
prejudice  that  in  the  event  a  loss  is  sustained  herein 
by  Johnson  that  the  insurance  company  would  be 
subrogated  to  all  of  Johnson's  rights  under  the 
contract. 

Francis  Contentions 

1.  Francis  contends  that  he  is  not  liable  to  John- 
son Company  for  any  judgment  that  may  be 
returned  against  Johnson  Company  in  favor  of 
plaintiff  herein  or  for  any  other  loss  or  expense 
sustained  by  Johnson  Company  herein.  Such  judg- 
ment or  loss  or  expense,  if  any  is  returned,  would 
be  predicated  solely  upon  the  negligence  of  John- 
son Company  or  the  concurring  negligence  of  John- 
son Company  and  plaintiff's  decedent,  Dean 
Hutchens.    Plaintiff  does  not  allege  that  Francis 
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was  guilty  of  any  negligence  causing  or  contribut- 
ing to  the  cause  of  Hutcliens'  death,  and,  therefore, 
liability  of  Francis,  if  any,  on  account  of  such 
death  would  be  based  solely  upon  the  indemnity 
provision  of  the  agreement  between  Johnson  Com- 
pany and  Francis.  This  provision  was  not  intended 
to,  and  in  fact  and  law  does  not,  indemnify  Johnson 
Company  against  its  own  negligence. 

2.  Francis  contends  that  he  fully  complied  with 
the  provisions  of  his  logging  contract  with  C.  D. 
Johnson  Lumber  Company,  and  that  any  alleged 
breach  thereof  by  his  alleged  failure  to  instruct 
Hutchens  not  to  go  between  the  brow  log  and  truck 
during  the  unloading  operations  was  not  a  proxi- 
mate cause  of  any  loss  that  Johnson  might  sustain 
because  of  the  action  brought  against  Johnson  Lum- 
ber Company  by  the  plaintiff,  Kathleen  Hutchens, 
herein. 

3.  Francis  contends  that  he  was  under  no  obli- 
gation imposed  upon  him  by  contract  with  C.  D. 
Johnson  Lumber  Corporation  or  otherwise  to  haul 
or  cause  Johnson's  logs  to  be  hauled  by  Francis' 
own  employees  rather  than  by  independent  con- 
tractors. 

4.  Francis  further  contends  that  any  liability  or 
loss  "that  may  result  to  Johnson  Company  on  ac- 
count of  plaintiff's  claims  will  be  paid  either  by 
Johnson  Company's  public  liability  insurance  car- 
rier or  its  employers  liability  insurance  carrier, 
and  that  Johnson  Company  will  be  saved  harmless 
by  its  own  insurance  from  any  damage  claimed  or 
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awarded  in  this  action.  It  is  not  the  purpose  of  the 
indemnity  provision  in  the  agreement  hereinabove 
set  forth  to  impose  upon  Francis  damages  awarded 
against  Johnson  Company  for  its  own  negligence 
and  covered  by  Joluison  Company's  own  liability 
insurance. 

5.  Francis  further  contends  that  Johnson  Com- 
pany is  not  the  real  party  in  interest  herein  in  that 
it  is  fully  protected  by  liability  insurance  and  that 
the  loss  or  damage  sustained  by  or  imposed  upon 
Johnson  Company  in  this  action  will  be  paid  by 
its  insurer.  Francis  contends  that  if  Johnson  Lum- 
ber Company  is  subjected  to  any  loss  or  judgment 
in  this  action  such  loss  or  judgment  will  be  paid  by 
said  insurance  company  and  by  reason  of  its  subro- 
gation to  Johnson's  rights,  if  any,  against  Francis; 
St.  Paul  Mercury  Indemnity  Company  is  the  real 
party  in  issue  and  Johnson  Lumber  Company  can- 
not therefore  maintain  this  third-party  action  or 
proceeding  against  Francis. 

Jury  Trial 

Timely  request  was  made  for  trial  by  jury  in  the 
case  of  Kathleen  Hutchens  vs.  C.  D.  Johnson  Lum- 
ber Corporation,  a  corporation. 

The  foregoing  pre-trial  order  is  the  result  of  a 
conference  between  the  attorneys  and  the  Court.  It 
is  definitive  and  comprehensive  and  isolates  all  of 
the  issues  of  fact  and  law  now  existing  between  the 
parties.  The  pleadings  have  served  their  purpose 
and  now  pass  out  of  the  case.    This  pre-trial  order 
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shall  govern  the  course  of  the  trial  and  shall  not 
be  changed  or  amended  unless  by  consent  of  the 
parties  and  the  Court  or  modified  at  the  trial  by 
the  Court  to  prevent  manifest  injustice. 

Dated  this  20th  day  of  June,  1950. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :    Filed  June  20,  1950. 


[Title  of  District  Court  and  Cause.] 

INSTRUCTIONS  REQUESTED  BY  DEFEND- 
ANT C.  D.  JOHNSON  LUMBER  CORPO- 
RATION 

I. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of 
negligence  (1)  which  appears  on  page  8  in  the  pre- 
trial order.  The  E.  L.  A.  is  designed  to  require 
safe  appliances  and  devices  and  this  specification 
would  not  be  a  violation  of  the  Act.  There  is  no 
evidence  to  support  the  claimed  violation  and  more- 
over plaintiff  seeks  to  recover  solely  under  the  Act 
and  the  Act  itself  sets  the  standard  of  care  required. 
A  violation  of  some  other  law  or  code  as  claimed 
here  can  not  be  ingrafted  upon  the  E.  L.  A.  In 
short,  the  provisions  of  the  Act  cannot  be  enlarged ; 
the  remedies  are  entirely  different.  The  E.  L.  A. 
strips  the  employer  of  his  defenses;  the  other  law 
does  not. 
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II. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of 
negligence  (2)  for  the  reasons  stated  above  with 
respect  to  specification  of  negligence  (1) ;  and 
further,  there  is  no  evidence  that  this  would  be  a 
violation  of  the  E.  L.  A.  and  there  is  no  require- 
ment by  the  Act  at  all  that  signals  should  be  given 
by  certain  designated  persons. 

III. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  (3).  There  is  no  evidence  to  support  a 
violation  of  the  E.  L.  A.  with  respect  to  this  speci- 
fication. There  is  nothing  in  the  Act  to  require  any 
particular  number  of  workmen.  The  contract  and 
other  evidence  shows  that  it  was  the  obligation  of 
the  Logger  to  deliver  the  logs  in  the  water.  This 
specification  of  negligence  is  in  part  a  repetition  of 
specification  of  negligence  (1). 

IV. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  (4)  for  the  same  reasons  stated  with 
respect  to  withdrawal  of  plaintiff's  specification  of 
negligence  (1). 

V. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence   (5).    First  for  the  reason  that  there  is 
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110  evidence  under  this  specification  to  constitute  a 
violation  of  the  E.  L.  A.  and  no  evidence  to  support 
any  lack  of  notice  to  the  decedent  as  it  was  his  duty 
to  give  the  signal  to  move  the  log  and  to  take  a 
safe  i^lace  while  that  operation  was  being  car- 
ried on. 

VI. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  (6)  for  the  same  reason  stated  with  re- 
spect to  specification  of  negligence  (1) ;  and  more- 
over, the  Sawmill  Safety  Code  could  have  no 
application  in  this  matter  in  that  there  was  no 
sawmill  involved. 

VII. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  (7)  for  the  reason  there  is  no  evidence 
to  support  a  violation  of  the  E.  L.  A.  That  this 
specification  is  merely  a  repetition  of  other  specifi- 
cations above. 

VIII. 

The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  (8)  in  that  there  is  no  evidence  to  sup- 
port a  violation  of  the  E.  L.  A.  and  further  for  the 
same  reasons  as  expressed  above  particularly  with 
respect  to  the  request  for  the  withdrawal  of  specifi- 
cation of  negligence  (1). 

IX. 

The  court  is  requested  to  withdraw  from  the  con- 
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sideratioii  of  the  jury  plaintiff's  specification  of 
negligence  (9)  on  the  ground  and  for  the  reason 
that  this  specifies  a  breach  of  the  common  law  and 
not  a  breach  of  the  E.  L.  A.  There  is  no  evidence 
under  this  specification  of  negligence  to  show  any 
violation  of  the  E.  L,  A. 

X. 

Defendant  C.  D.  Johnson  Lumber  Corporation 
moves  the  court  for  an  order  directing  a  verdict  in 
its  favor  on  the  grounds  and  for  the  reason  there 
is  no  evidence  in  this  case  of  any  violation  of  the 
Oregon  Employers'  Liability  Act  to  support  a  ver- 
dict in  favor  of  the  plaintiff.  In  the  event  the  court 
refuses  or  fails  to  so  direct  a  verdict  without  waiv- 
ing the  same  then  this  defendant  requests  that 
further  instructions  be  given  to  the  jury. 

XI. 

I  instruct  you  that  the  burden  of  proof  is  upon 
the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  that  the  defendant  was  guilty  of  violating 
the  E.  L.  A.  of  the  State  of  Oregon  in  one  or  more 
of  the  particulars  herewith  submitted  to  you  before 
you  could  allow  her  any  recovery  in  this  case. 

XIL 

I  instruct  you  that  by  a  preponderance  of  the 
evidence  is  meant  that  quality  of  evidence  which 
brings  moral  certainty  to  an  unprejudiced  mind. 
And  as  stated  above  the  plaintiff  has  this  burden 
and  if  she  fails  to  prove  her  case  by  a  preponder- 
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ance  of  satisfactory  evidence  then  in  that  event  your 
verdict  shall  be  for  the  defendant. 

XIII. 

I  instruct  you  that  the  mere  fact  that  an  accident 
occurred  here  which  resulted  in  the  death  of  Dean 
Hutchens  is  no  evidence  that  the  defendant  was 
negligent.  The  law  recognizes  the  fact  that  accidents 
happen  at  times  without  negligence  on  the  part  of 
anyone;  therefore,  the  mere  fact  that  an  accident 
occurred  here  resulting  in  the  death  of  Dean 
Hutchens  is  not  sufficient  for  you  to  return  a  ver- 
dict in  favor  of  the  plaintiff. 

XIV. 

I  further  instruct  you  that  if  after  considering 
the  evidence  you  find  that  it  is  evenly  balanced,  that 
is  to  say  that  it  weighs  no  heavier  in  favor  of  the 
plaintiff  or  in  favor  of  the  defendant,  then  in  that 
event  the  plaintiff  has  failed  to  prove  her  case  by 
a  preponderance  of  the  evidence  and  your  verdict 
would  be  for  the  defendant. 

XV. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  was  an  independent  contractor 
or  an  independent  subcontractor  that  this  particular 
action  cannot  be  maintained  by  the  plaintiff  and 
your  verdict  would  be  for  the  defendant.  This 
particular  law  is  designed  to  apply  to  employees 
only  and  not  to  independent  contractors. 
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XVI. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  made  his  own  working  conditions, 
that  is  to  say  that  there  was  a  safe  place  for  him 
to  be  while  the  log  was  being  rolled  into  the  water, 
then  in  that  event  there  could  be  no  recovery  under 
the  E.  L.  A.  against  this  defendant  as  it  is  the  duty 
of  a  person  who  has  a  safe  place  furnished  to  him 
to  take  that  safe  place  for  his  own  protection. 

XVII. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  under  the  Logging  contract  that  it  was  the 
responsibility  of  the  Logger  to  deliver  the  logs  in 
the  water,  then,  in  that  event,  the  logger  would  be 
in  control  of  the  log  until  it  was  dumped  in  the 
water  and  it  would  be  up  to  the  Logger  to  comply 
with  the  provisions  of  the  E.  L.  A. 

XVIII. 

I  instruct  you  that  if  you  find  that  the  crane 
engineer's  wages  were  paid  by  the  Logger  or  some 
deducted  from  the  remittances  made  to  the  Loggei^ 
on  account  of  the  crane  engineer's  wages  while  as- 
sisting in  the  unloading  of  the  log  in  question,  you 
could  consider  this  along  with  other  evidence  as 
to  whether  the  truck  driver  or  Logger  was  in  charge 
of  the  unloading  operation. 

XIX. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  truck  driver  was  in  charge  of  the  unloading 
operation,  then,  in  that  event,  it  was  up  to  the  truck 
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driver  to  see  that  the  provisions  of  the  E.  L.  A. 
were  complied  with. 

XX. 
I  instruct  you  that  if  you  find  from  the  evidence 
that  the  truck  driver  made  his  own  working  con- 
ditions and  was  responsible  for  his  own  movements 
and  actions  and  the  place  where  he  could  stand 
while  the  log  truck  was  being  unloaded  then  in  that 
event  there  would  be  no  violation  of  the  E.  L.  A. 
by  the  defendant  C.  D.  Johnson  Lumber  Corpora- 
tion and  your  verdict  would  be  for  the  defendant. 

XXI. 

I  instruct  you  that  the  defendant  was  not  an 
insurer  of  the  safety  of  the  deceased  Dean  Hutchens 
and  could  be  held  liable  in  this  case  only  if  you 
find  that  the  defendant  was  in  violation  of  the 
E.  L.  A.  in  one  or  more  of  the  particulars  on  which 
I  have  instructed  you.  However,  in  this  respect, 
I  caution  you  and  further  instruct  that  the  Act 
would  have  no  application  and  no  recovery  could 
be  had  by  the  plaintiff  unless  the  deceased  was 
working  as  an  employee  at  the  time  of  the  accident. 
In  other  words,  if  you  find  that  he  was  an  in- 
dependent contractor  the  Act  would  not  apply.  T 
further  instruct  you  that  if  you  find  that  the  de- 
ceased was  an  employee  of  Wm.  R.  Francis  and  if 
you  should  further  find  that  Francis,  the  Logger, 
had  the  responsibility  of  delivering  the  logs  in  the 
water  and  was  in  charge  of  the  unloading  opera- 
tion of  the  log  through  his  employee,  the  deceased 
Dean  Hutchens,  and  that  the  negligence  of  Francis 
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in  failing  to  comply  with  the  provisions  of  the 
E.  L.  A.  or  in  some  other  particular  negligence  as 
charged,  and  that  such  negligence  was  the  proximate 
cause  of  the  accident  and  death  of  the  deceased, 
then  in  that  event  your  verdict  would  be  for  the 
defendant  C.  D.  Johnson  Lmnber  Corporation  and 
against  the  plaintiff. 

XXII. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  proximate  cause  of  the  accident  and  death 
was  the  result  of  the  negligence  of  the  Logger,  Wm. 
R.  Francis,  then,  in  that  event,  the  plaintiff  could 
not  recover  against  defendant  C.  D.  Johnson  Lum- 
ber Corporation  and  your  verdict  would  be  in  favor 
of  defendant  C.  D.  Johnson  Lumber  Corporation. 

XXIIL 

I  instruct  you  that  the  Logging  Safety  Code  of 
the  State  of  Oregon  provides  that  all  bunker  chains 
and  binder  chains  shall  so  be  attached  that  they  can 
be  released  from  the  side  opposite  to  the  brow  log 
and  if  under  the  evidence  you  find  in  this  case  that 
the  chains  used  could  not  be  detached  from  the  side 
opposite  to  the  brow  log,  then  in  that  event  this 
provision  of  the  logging  code  would  have  been  vio- 
lated and  in  this  connection  you  are  instructed 
that  it  was  the  duty  of  the  Logger  Francis  to  see 
that  this  provision  was  complied  with  in  the  event 
the  deceased  was  an  employee  of  Francis;  and  you 
are  further  instructed  that  it  would  be  the  duty 
of  the  deceased  to  see  that  this  provision  of  the 
safety  code  was  complied  with   in  the  event  you 
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would  find  that  the  deceased  was  an  independent 
contractor  and  not  an  employee.  In  short,  it  would 
be  the  obligation  of  either  Francis,  the  Logger,  or 
the  deceased,  if  he  were  an  independent  contractor, 
to  comply  with  this  safety  rule  and  a  failure  to 
comply  with  the  same  would  be  negligence  as  a 
matter  of  law.  And  if  you  should  further  find  that 
the  failure  to  comply  with  this  safety  rule  was  the 
sole  proximate  cause  of  the  accident,  then  in  that 
event  there  could  be  no  recovery  here  and  your 
verdict  would  be  for  the  defendant. 

XXIV. 

I  instruct  you  that  the  Logging  Safety  Code  of 
the  State  of  Oregon  prohibits  anyone  from  going 
between  a  load  of  logs  and  a  brow  log  and  therefore 
if  you  find  in  this  case  that  the  deceased  went  be- 
tween a  log  load  and  the  brow  log  then  he  would  be 
in  violation  of  this  provision  of  the  safety  code  and 
you  are  further  instructed  that  a  violation  of  this 
provision  of  the  safety  code  would  be  negligence 
as  a  matter  of  law  and  if  you  further  find  that  this 
negligence  was  the  sole  proximate  cause  of  the  ac- 
cident and  death  then  in  that  event  your  verdict 
would  be  for  the  defendant  and  against  the  plain- 
tiff. 

XXV. 

I  instruct  you  that  the  deceased  Dean  Hutchens 
had  the  duty  of  exercising  care  for  his  own  safety. 
I  further  instruct  you  that  if  you  find  from  the 
evidence  that  there  was  a  safe  place  for  the  deceased 
to  stand  while  the  log  was  being  unloaded  and  that 
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the  deceased  failed  to  take  such  safe  position  for 
liis  own  safety,  then  in  that  event  you  would  find 
that  tlie  deceased  was  negligent  and  if  such  negli- 
gence was  the  sole,  proximate  cause  of  the  accident 
and  death,  then  in  that  event  your  verdict  would 
be  for  the  defendant. 

XXVI. 

I  instruct  you  that  the  law  presumes  that  the 
parties  here  were  in  the  exercise  of  ordinary  care 
and  in  this  respect  the  law  presumes  that  the  log- 
ging truck  and  the  bunks  thereon  were  equipped 
with  chains  which  would  enable  the  deceased  here 
to  unfasten  the  bunk  blocks  from  the  side  of  the 
truck  opposite  the  brow  log  and  that  it  would  not 
be  necessary  for  him  to  go  between  the  brow  log 
and  the  loaded  truck  in  order  to  release  the  bunk 
blocks  or  other  fastening  chains. 

XXVII. 

I  instruct  you  that  if  you  find  from  the  evidence 
the  deceased  left  a  place  of  safety  and  placed  him- 
self in  a  perilous  position  between  the  log  being 
unloaded  and  the  brow  log  after  having  given  the 
signal  to  the  crane  engineer  to  unload  the  log  this 
would  constitute  negligence  on  the  part  of  the  de- 
ceased and  if  you  further  find  that  deceased  was 
negligent  in  this  respect  and  that  such  negligence 
was  the  sole  proximate  cause  of  the  accident,  then 
in  that  event  your  verdict  would  be  for  the  defend- 
ant and  against  the  plaintiff. 


50  C.  D.  Johnson  Lumher'  Corp.,  etc., 

XXVIII. 

I  instruct  you  that  the  crane  engineer  was  entitled 
to  rely  upon  the  deceased  to  observe  the  law  and  to 
exercise  reasonable  care  for  his  own  safety  and 
in  this  respect  he  was  entitled  to  rely  upon  the  de- 
ceased to  observe  the  safety  code  rule  and  not  go 
between  the  log  load  and  the  brow  log. 

XXIX. 

I  instruct  you  that  the  equipment,  chains,  and 
parts,  bunk  blocks,  and  truck  were  under  the  con- 
trol of  the  deceased  and  not  under  the  control  of 
the  defendant  C.  D.  Johnson  Lumber  Corporation 
and  if  you  find  from  the  evidence  that  there  was  a 
defect  in  the  mamier  in  which  the  chains  were  ap- 
plied or  the  bunk  blocks  set  and  that  such  defect 
was  the  sole  and  proximate  cause  of  the  accident 
and  death,  defendant  C.  D.  Johnson  Lumber  Cor- 
poration would  not  be  responsible  therefor  and  your 
verdict  would  be  for  the  defendant. 

XXX. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  Dean  Hutchens  was  an  employee 
of  Francis  the  Logger,  then  Francis  would  be  re- 
sponsible for  the  truck  and  its  equipment  including 
the  chains  and  the  bunk  blocks  and  if  you  find  that 
Francis  was  negligent  with  respect  to  such  equip- 
ment, chains  and  bunk  blocks  furnished  and  that 
such  negligence,  if  any,  was  the  sole  proximate 
cause  of  the  accident  and  death  of  Dean  Hutchens, 
then  in  that  event  plaintiff  could  not  recover  here 
and  your  verdict  would  be  for  the  defendant. 


vs.  Kathleen  Hutch eois  51 

XXXI. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  accident  and  death  of  the  deceased  re- 
sulted through  some  defect  in  the  truck  equipment 
which  the  deceased  had  charge  of  and  that  was  the 
sole  proximate  cause  of  the  accident  and  death,  then 
in  that  event  the  defendant  would  have  no  respon- 
sibility here  and  your  verdict  would  be  for  the 
defendant. 

XXXII. 

I  instruct  you  that  the  E.  L.  A.  is  designed  to 
furnish  protection  to  employees  with  respect  to 
equipment  and  appliances  and  machinery  used  and 
it  is  only  in  case  where  an  accident  results  through 
the  failure  of  an  employer  to  use  every  care  and 
safeguard  with  respect  to  the  machinery,  equip- 
ment, or  other  device  resulting  in  injury  or  death 
that  gives  rise  to  a  cause  of  action  under  said  Act. 
In  short,  the  Act  does  not  nor  does  it  intend  to 
furnish  protection  for  human  failure  only. 

XXXIII. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  placed  himself  in  a  position  be- 
tween the  log  load  and  the  brow  log,  that  this  would 
be  in  violation  of  the  Logging  Safety  Code  which 
would  be  negligence  in  and  of  itself.  I  further  in- 
struct you  that  if  the  deceased  placed  himself  in 
this  position  due  to  some  defective  equipment  or 
chain  attachment  on  the  truck  in  which  the  deceased 
was  in  charge  of  oi*  Francis  the  Logger  was  in 
charge  of  or  responsible  for,  this  would  not  con- 
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stitute  a  violation  of  the  E.  L.  A.  by  defendant  C.  D. 
Johnson  Lumber  Corporation  as  it  is  the  person 
in  charge  of  and  responsible  for  the  equipment  that 
has  the  duty  of  compljdng  with  the  provisions  of 
the  Act  and  no  recovery  here  could  be  had  against 
the  defendant  for  violation  of  the  Act  by  Francis 
or  the  deceased  Dean  Hutchens. 

XXXIV. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  Dean  Hutchens  carried  on  his 
work  in  and  around  the  truck  in  connection  with 
the  unloading  of  the  log  by  himself  and  without  the 
intermingling  in  that  work  of  any  employees  of 
C.  D.  Johnson  Lumber  Corporation,  then  in  that 
event  the  E.  L.  A.  would  have  no  application  and 
your  verdict  would  be  for  the  defendant. 

XXXV. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  Dean  Hutchens  was  in  charge  of 
the  particular  work  in  which  he  was  engaged  at  the 
time  of  the  accident  and  death,  then  it  was  his 
statutory  duty  to  see  that  the  requirements  of  the 
E.  L.  A.  were  complied  with  and  in  the  event  he 
failed  to  perform  his  statutory  duty  no  recovery 
could  be  allowed  here  and  your  verdict  would  be 
for  the  defendant.  Robbins  v.  Irwin,  180  Or.  667, 
p.  679. 

XXXVI. 

I  instruct  you  that  liability  under  the  E.  L.  A. 
cannot  be  predicated  upon  the  mere  fact  that  the 
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work  involved  risk  or  danger.  The  plaintiff  must 
go  further  and  show  a  breach  of  duty  on  the  part 
of  the  defendant  and  therefore  if  you  find  from  the 
evidence  in  this  case  that  the  accident  and  death 
here  did  not  result  through  the  failure  of  any  de- 
vice, apparatus  or  other  equipment  of  the  defend- 
ant C.  D.  Johnson  Lumber  Corporation,  then  in 
that  event  plaintiff  has  failed  to  establish  a  case 
and  your  verdict  would  be  for  the  defendant.  Fer- 
retti  V.  S.  P.  Co.,  154  Or.  97. 

XXXVII. 

I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  could  or  should  have  performed 
his  work  in  a  safe  place  and  was  not  required  to  go 
between  the  log  load  and  the  brow  log  and  that  his 
failure  to  carry  on  his  work  in  a  safe  place  rather 
than  putting  himself  in  a  dangerous  position  was 
negligence  and  such  negligence  was  the  sole  proxi- 
mate cause  of  the  accident,  then  in  that  event  your 
verdict  would  be  for  the  defendant  and  against  the 
plaintiff. 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

Civil  No.  5087 

KATHLEEN  HUTCHENS, 

Plaintiff, 
vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a 
Corporation, 

Defendant. 

VERDICT 

We,  the  jury  in  the  above-entitled  action,  find  in 
favor  of  the  plaintiff  and  against  the  defendant, 
and  assess  plaintiff's  damage  at  $68,377.20. 

Dated  this  22nd  day  of  June,  1950. 

/s/  TIMOTHY  E.  O'LEARY, 
Foreman. 

[Endorsed] :     Filed  June  22,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION   FOR   ORDER   DIRECTING   ENTRY 
OF  JUDGMENT 

Comes  now  the  plaintiff,  by  and  through  William 
A.  Babcock,  one  of  her  attorneys,  and  moves  the 
Court  for  a  determination  that  there  is  no  just 
reason  for  delay  in  the  entry  of  judgment  upon  the 
claim  of  Kathleen  Hutchens,  plaintiff,   vs.   C.   D. 
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Johnson  Lumber  Corporation,  defendant,  and  for 
the  entry  of  an  order  directing  the  Clerk  of  the 
Court  to  enter  a  judgment  for  plaintiff  on  said 
claim.  In  support  of  said  motion  plaintiff  repre- 
sents and  alleges  as  follows: 

This  cause  was  regularly  placed  upon  the  calendar 
for  trial  and  reached  in  its  regular  order  for  trial, 
and  separate  trials  were  ordered  by  the  Court  on 
the  claim  of  Kathleen  Hutchens,  plaintiff,  vs.  C.  D. 
Johnson  Lumber  Corporation,  defendant,  and  the 
third-party  claim  of  C.  D.  Johnson  Lumber  Cor- 
poration, third-party  plaintiff,  vs.  William  R.  Fran- 
cis, third-party  defendant.  The  claim  of  Kathleen 
Hutchens,  plaintiff,  vs.  C.  D.  Johnson  Lumber  Cor- 
poration, defendant,  came  on  regularly  for  trial  on 
June  20,  1950,  plaintiff',  Kathleen  Hutchens,  appear- 
ing in  person  and  by  her  attorneys,  Emerson  U. 
Sims  and  William  A.  Babcock,  and  defendant,  C.  D. 
Johnson  Lumber  Corporation,  appearing  by  James 
Arthur  Powers,  its  attorney.  A  jury  trial  was  had, 
and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant. 

The  claim  of  the  third-party  plaintiff,  C.  D.  John- 
son Lmnber  Corporation,  vs.  third-party  defendant, 
William  R.  Francis,  was  based  upon  an  alleged 
agreement  of  indemnity  on  the  part  of  the  said 
third-party  defendant  for  any  damages  arising  out 
of  or  connected  with  the  operations  of  William  R. 
Francis.  Any  liability  on  the  part  of  William  R. 
Francis  will  not  arise  until  a  loss  has  been  suffered 
by  the  C.  D.  Johnson  Lumber  Corporation.  The 
entry  of  judgment  on  verdict  of  the  jury  in  favor 
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of  the  plaintiff,  Kathleen  Hutchens,  on  her  claim 
against  C.  D.  Johnson  Lumber  Corporation,  is  a 
pre-requisite  to  the  claim  of  C.  D.  Johnson  Lumber 
Corporation  vs.  William  R.  Francis. 

There  is  no  just  reason  for  delay  in  the  entry 
of  judgment  on  the  verdict  in  favor  of  Kathleen 
Hutchens,  plaintiff,  vs.  C.  D.  Johnson  Lumber  Cor- 
poration, defendant,  and  the  entry  of  such  judgment 
will  in  no  wa,y  prejudice  the  rights  of  either  the 
defendant  and  third-party  plaintiff,  C.  D.  Johnson 
Lumber  Corporation,  or  the  third-party  defendant, 
William  R.  Francis. 

Wherefore,  the  plaintiff  prays  for  an  order  of  the 
Court  determining  that  there  is  no  just  cause  for 
delay  in  the  entry  of  a  final  judgment  on  the  verdict 
in  favor  of  the  plaintiff*,  Kathleen  Hutchens,  and 
against  the  defendant,  C.  D.  Johnson  Lumber  Cor- 
poration, and  directing  the  Clerk  of  the  Court  to 
enter  a  judgment  on  the  verdict. 

Dated  this  23rd  day  of  June,  1950. 

/s/  WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  June  23,  1950. 


vs.  Kathleen  Hut  client  57 

[Title  of  Distrir-t  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  NOTWITH- 
STANDING VERDICT  OF  JURY 

Comes  now  defendant  C.  D.  Johnson  Lumber 
Corporation  and  moves  the  court  for  the  entry  of 
judgment  in  its  favor  notmthstanding  verdict  of 
the  jury  on  the  grounds  and  for  the  reasons  follow- 
ing: 

(1)  There  is  no  specification  of  negligence  in 
the  pre-trial  order  which  would  constitute  violation 
of  the  Employers'  Liability  Act  of  the  State  of 
Oi'egon. 

(2)  There  is  no  competent  evidence  in  this  case 
to  support  a  verdict  in  favor  of  the  plaintiff  for 
any  claimed  violation  of  the  Employers'  Liability 
Act. 

(3)  The  only  possible  evidence  of  negligence  in 
this  case  would  be  for  common  law  negligence  or 
possibly  a  breach  of  some  Oregon  statute  which  is 
not  part  of  the  Oregon  Employers'  Liability  Act. 

(•±)  There  is  no  e^idence  in  this  ease  to  show 
any  violation  on  the  part  of  this  defendant  of  the 
Employers'  Liability  Act  in  that  there  is  no  evi- 
dence of  any  failure  to  use  every  device,  machinery 
and  other  apparatus  as  required  by  the  Oregon 
Employers'  Liability  Act. 

(5)  There  is  no  evidence  showing  that  the  status 
of  the  decedent  at  the  time  and  place  of  his  death 
was  such  as  to  bring  him  within  the  class  of  persons 
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entitled  to  protection  under  the  Employers  Liability 
Act. 

Wherefore,  defendant  asks  that  judgment  now  be 
entered  in  its  favor  and  plaintiff's  complaint  dis- 
missed. 

/s/  JA]\IES  ARTHUR  POWERS, 
Attorney   for   Defendant   C.    D.    Johnson   Lumber 
Corporation. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  June  29,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  A  NEW  TRIAL 

Comes  now  the  Defendant  C.  D.  Johnson  Lumber 
Corporation  and  moves  the  Court  for  an  order 
granting  this  defendant  a  new  trial  on  the  grounds 
and  for  the  reasons  as  follows: 

(1)  Prejudicial  error  occurred  at  the  trial  in 
the  Court's  failure  to  submit  to  the  jury  this  defend- 
ant's theory  of  defense  concerning  the  status  of  the 
decedent  at  the  time  of  the  accident  and  death  and 
particularly  in  failing  to  submit  to  the  jury  the 
question  of  whether  decedent  was  an  independent 
contractor;  and  secondly,  in  failing  to  submit  to 
the  jury  the  question  of  whether  there  was  an 
intermingling  in  the  carrying  out  of  the  particular 
operation  between  employees  of  this  defendant  and 
decedent  as  an  employee  of  a  third  party. 
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(2)  111  erroneously  instructing  the  jury  to  de- 
termine an  issue  of  negligence  that  was  not  in  the 
pre-trial  order,  namely  the  matter  of  what  the  Court 
referred  to  as  a  conflict  in  the  evidence  as  to  what 
type  of  signal  was  given.  That  is  to  say,  a  signal 
to  unload  the  log  or  a  signal  that  decedent  was 
going  between  the  truck  load  and  the  brow  log — 
and  to  hold  everything.  (The  so-called  negligent 
misinterpretation  referred  to  by  plaintiff's  coun- 
sel.) It  is  submitted  that  this  was  prejudicial  error 
of  the  highest  sort  as  there  w^as  no  contention  of 
negligence  made  by  the  plaintiff  on  this  ground. 
No  specification  of  negligence  on  this  ground  and 
in  fact  no  competent  evidence  for  the  jury  to  con- 
sider as  to  whether  the  defendant  was  so  negligent. 
This  instruction  of  the  Court  on  an  issue  foreign 
to  those  specified  in  the  pre-trial  order,  we  submit, 
was  highly  prejudicial  to  this  defendant's  right  to  a 
fair  trial  especially  in  view  of  the  argument  of 
plaintiff's  counsel  to  the  jury  which  went  clear 
beyond  the  record  in  this  respect.  So  much  so  that 
he  likened  the  act  of  the  crane  operator  to  the  acts 
of  the  asserted  murderers  now  getting  front  page 
headlines  in  connection  with  the  trial  at  Vancouver, 
AVashington. 

(3)  In  failing  to  give  defendant's  requested  in- 
struction concerning  the  Logging  Safety  Code  which 
prohibits  men  from  going  between  a  loaded  truck 
and  the  brow  log.  This  was  prejudicial  error  as 
it  completely  deflated  argument  made  by  defendant's 
counsel  on  this  point  and  deprived  the  defendant 
of  its  theory  of  defense.    The  jury  not  being  in- 


60  C.  D.  Johnson  Lumber  Corp.,  etc., 

structed  on  this  important  provision  of  the  Logging- 
Safety  Code  had  the  effect  of  stripping  the  defend- 
ant of  this  very  important  defense. 

(4)  The  Court's  failure  to  instruct  the  jury  as 
requested  by  defendant  that  if  the  decedent  here 
made  his  own  working  conditions,  then  in  that 
event  he  would  not  be  entitled  to  the  protection  of 
the  Employers '  Liability  Act. 

(5)  In  failing  to  instruct  the  jury  that  if  the 
decedent  was  furnished  a  safe  place  to  stand  while 
the  log  was  being  unloaded,  and,  if  he  left  that  safe 
place,  and  took  a  position  of  danger,  then  the  Em- 
ployers' Liability  Act  of  Oregon  would  not  apply. 
This  instruction  as  requested  by  defendant  also 
presented  defendant's  theory  of  the  case  and  failure 
to  give  this  instruction  we  submit  was  substantial 
error  and  prejudicial  to  defendant. 

(6)  Failing  of  the  Court  to  withdraw  from  the 
consideration  of  the  jury  any  violation  of  the 
Logging  Code  as  a  basis  for  recovery  under  the  Em- 
ployers' Liability  Act  and  in  giving  plaintiff's  re- 
quested instructions  to  the  jury  that  they  should 
consider  whether  the  defendant  was  negligent  re- 
specting same  and  allowing  the  jury  imder  the  in- 
structions to  return  a  verdict  in  favor  of  the  plain- 
tiff for  a  violation  of  the  Employers'  Liability  Act 
based  on  other  legal  duties  not  contained  therein 
and  thus  enlarging  the  provisions  of  the  Employers' 
Liability  Act  by  gi^afting  thereon  other  rules  and 
laws  not  a  part  thereof. 
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(7)  The  verdict  is  excessive  and  rendered  under 
the  influence  of  jmssion  and  prejudice  and  secondly 
for  erroneous  instructions  given  by  the  Court  to  the 
jury  respecting  damages  which  did  not  correctly 
state  the  rule  governing  the  measure  of  damages  in 
this  type  of  action  and  coupled  with  that  in  instruct- 
ing the  jury  on  percentages  with  respect  to  contribu- 
tory negligence  which  referred  to  10  per  cent  negli- 
gence on  the  part  of  the  deceased  and  25  per  cent 
negligence  on  the  part  of  the  deceased  without 
offsetting  it  by  an  instruction  90  per  cent  negligence 
on  the  part  of  the  deceased  and  thus  permitting 
the  jury  to  get  the  idea  the  Court's  feeling  of  the 
decedent's  negligence  was  not  more  than  50  per 
cent,  and  possibly  only  10  or  25  per  cent. 

(8)  In  failing  to  instruct  the  jury  as  requested 
by  defendant  that  the  decedent  was  negligent  as  a 
matter  of  law  in  going  between  the  truck  load  and 
the  brow  log,  and  that  if  such  negligence  was  the 
sole  proximate  cause  of  the  accident,  no  recovery 
could  be  had.  (Defendant's  requested  instruction 
No.  24.) 

(9)  In  failing  to  instruct  the  jury  as  requested 
that  if  the  negligent  equipment  on  the  truck  such 
as  the  chains  or  the  manner  in  which  it  was  loaded 
or  attached  w^ere  defective,  that  this  w^ould  not  be 
the  responsibility  of  defendant  C.  D.  Johnson 
Lumber  Corporation  but  w^ould  be  the  responsibility 
of  the  decedent  or  the  third-party  logger. 

(10)  In  failing  to  instruct  the  jury  as  requested 
that  they  should  consider  who  was  in  charge  of  the 
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unloading  of  the  truck  and  if  they  found  the  de- 
cedent was  in  charge  of  the  unloading  of  the  truck 
that  the  duty  would  be  upon  the  decedent  to  see 
that  the  provisions  of  the  Employers'  Liability 
Act  w^ere  complied  with.  (Defendant's  requested 
instruction  No.  19.)  And  in  this  same  connection 
in  failing  to  give  defendant's  requested  instruction 
No.  18  in  determining  that  question  as  to  who  was 
paymg  the  crane  engineer's  wages. 

(11)  In  instructing  the  jury  as  the  plaintiff 
requested  with  respect  to  the  specification  of  negli- 
gence No.  4  with  respect  to  duty  of  the  defendant 
C.  D.  Johnson  Lumber  Corporation  to  have  super- 
visors and  give  instructions  in  accordance  with  the 
provisions  of  the  Logging  Safety  Code.  This  clearly 
could  not  be  ingrafted  upon  the  Employers'  Liability 
Act  and  moreover  the  Logging  Safety  Code  in  this 
respect  relates  to  the  employer  of  the  particular 
employee  and  does  not  relate  to  third-party  em- 
ployers nor  is  it  intended  to  require  a  third-party 
employer  to  give  instructions  or  to  supervise  the 
employees  of  another  employer. 

(12)  In  failing  to  instruct  the  jury  that  the 
Employers'  Liability  Act  of  Oregon  and  the  risk 
and  danger  referred  to  thereunder  applies  only  to 
the  particular  place  and  the  particular  work  being  \ 
done  at  the  time  and  place  of  the  accident  and  to 
make  it  clear  to  the  jui*y  that  if  the  decedent  was 
performing  no  work  at  the  time  of  the  accident  and 
that  there  was  a  safe  place  furnished  for  him  to 
stand,  then  no  recovery  could  be  had. 
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Wherefore,  defendant  respectfully  submits  that 
the  foregoing  errors  are  substantial  and  that  they 
were  prejudicial  to  this  defendant  and  that  a  new 
trial  should  be  ordered  so  that  the  issues  may  be 
properly  submitted  to  the  jury  so  that  this  defend- 
ant would  have  a  fair  and  legal  trial. 

/s/  JAMES  AKTHUR  POWERS, 
Attorney   for   Defendant   C.   D.   Johnson   Lumber 
Corporation. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  June  29,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION     FOR     RECONSIDERATION     OF 
OPINION  ON  MOTION  FOR  NEW  TRIAL 

Comes  now  the  plaintiff,  by  and  through  Emerson 
U.  Sims  and  William  A.  Babcock,  her  attorneys, 
and  moves  the  Court  for  a  i-econsideration  of  its 
decision  and  opinion  made  in  the  above  matter  on 
December  5,  1950,  and  particularly  that  ijortiou  of 
said  opinion  and  decision  providing  as  follows: 

"*  *  *  Therefore,  if  the  plaintiff,  on  or  be- 
fore December  20,  1950,  shall  serve  upon  op- 
posing counsel  and  file  in  this  case  a  remittitur 
of  that  amomit  upon  the  verdict  found  and  re- 
turned herein,  the  motions  for  a  new  trial  and 
for  a  judgment  notwithstanding  the  verdict  will 
be  denied  and  overruled  and  a  judgment  based 
upon  such  verdict  as  reduced  may  be  entered 
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for  the  remaining  sum  of  $46,500.00  with  costs ; 
but,  if  such  remittitur  be  not  so  served  and  filed 
on  or  before  December  20,  1950,  the  motion  for 
a  new  trial  will  be  allowed.  *  *  *" 

Plaintiff  further  moves  the  Court  that,  pending 
hearing,  argument  and  decision  on  this  motion,  the 
Court  enter  an  order  extending  the  time  within 
which  plaintiff  is  to  be  permitted  to  file  a  remittitur 
until  after  decision  on  this  motion  and  a  reasonable 
time  thereafter. 

This  motion  is  made  and  based  upon  the  follow- 
ing grounds : 

(1)  The  decision  and  opinion  of  the  Court  to  the 
effect  that  it  ^^'\\\  enter  an  order  allowing  a  new  trial 
in  this  case  unless  the  plaintiff  files  a  remittitur  in 
the  amount  of  $21,877.20  on  or  before  December 
20,  1950,  presents  a  question  which  was  not  argued 
before  the  Court  and  concerning  which  the  view 
and  position  of  the  plaintiff  have  not  heretofore 
been  expressed. 

(2)  This  action  was  brought  under  the  Employ- 
ers' Liability  Act  of  the  State  of  Oregon,  for  dam- 
ages for  the  death  of  plaintiff's  husband,  Dean 
Hutchens,  and  the  rights  of  the  plaintiff  and  the 
duties  of  the  defendant  herein  arise  under  the  Con- 
stitution and  Laws  of  the  State  of  Oregon. 

(3)  The  United  States  District  Court,  in  an 
action  brought  under  the  laws  of  the  State  of 
Oregon  based  upon  diversity  of  citizenship  of  the 
parties,  is  bound  to  follow  the  law  of  the  State  of 
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Oregon  to  determine  the  right  of  the  plaintiff  to 
recover  and  the  nature  and  extent  of  such  right,  and 
the  United  States  District  Court  is  without  power 
to  take  any  action  which  substantially  affects  the 
enforcement  of  the  right  as  given  by  State  law. 

(4)  By  virtue  of  the  provisions  of  Article  VII, 
Section  3,  of  the  Constitution  of  the  State  of  Ore- 
gon, and  the  decisons  of  the  Supreme  Court  of  the 
State  of  Oregon  interpreting  said  Article  and  Sec- 
tion, the  Trial  Court,  in  an  action  arising  under  the 
laws  of  the  State  of  Oregon,  is  without  power  to 
set  aside  a  verdict  of  a  jury  on  the  ground  that  it 
is  excessive,  or  to  reduce  the  amount  of  said  verdict 
or  to  condition  the  granting  of  a  new  trial  on  the 
filing  of  a  remittitur  by  the  plaintiff  of  a  portion 
of  the  verdict. 

(5)  The  right  of  the  plaintiff  to  a  trial  by  jury 
without  re-examination  of  said  verdict  by  the  Court 
under  the  laws  of  the  State  of  Oregon  is  a  matter 
of  substance  which  significantly  affects  the  rights 
of  the  plaintiff  and  the  results  of  the  litigation,  and 
is  controlling  upon  this  Court. 

(6)  This  Court  was  without  power  to  condition 
the  denial  of  the  motion  for  new  trial  upon  a  re- 
mittitur of  any  portion  of  the  verdict. 

(7)  Assuming  that  the  Court  had  power  to  re- 
duce the  amount  of  the  verdict  on  the  ground  that  it 
was  excessive,  or  to  direct  the  filing  of  a  remittitur 
as  a  condition  of  denying  the  motion  for  new  trial, 
the  Court  erred  in  directing  the  filing  of  a  remittitur 
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for  the  amount  of  $21,877.20  for  the  reason  that 
there  is  no  evidence  to  support  such  amount  and  the 
Court's  action  in  arriving  at  said  amount  is  purely 
arbitrary  and  capricious. 

Dated  this  18th  day  of  December,  1950. 

/s/  EMERSON  U.  SIMS, 

/s/  WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  December  19,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER  FEBRUARY  9,  1951 

Now  at  this  day  It  Is  Ordered  that  the  motion 
of  the  plaintiff  for  reconsideration  of  the  opinion 
rendered  herein  be,  and  is  hereby,  denied. 


[Title  of  District  Court  and  Cause.] 

REMITTITUR 

Comes  now  the  plaintiff  and  files  this  as  and  for 
a  remittitur  herein  of  the  sum  of  $21,877.20,  upon 
the  verdict  found  and  entered  by  the  jury  on  June 
21,  1950. 

This  remittitur  is  filed  pursuant  to  the  opinion 
of  the  Court  of  December  5,  1950,  requiring  said 
remittitur  as  a  condition  of  the  Court's  denial  of 
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defendant's  motion  for  new  trial,  to  which  action  by 
the  Court  plaintiif  objects  and  excepts  for  the 
reasons  set  forth  in  plaintiff's  motion  for  recon- 
sideration previously  filed  herein. 

This  remittitur  is  filed  without  prejudice,  in  the 
event  the  defendant  appeals  from  the  judgment 
entered  pursuant  to  such  remittitur,  to  the  rights 
of  the  plaintiff  to  appeal  the  action  of  the  Court 
in  conditioning  its  ordei"  denying  the  motion  for 
new  trial  upon  the  filing  of  such  remittitur. 

Dated  this  19th  day  of  February,  1951. 

/s/  MRS.  KATHLEEN 
HUTCHENS, 

/s/  EMERSON  U.  SIMS, 

/s/  WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff. 

Approved  this  19th  day  of  February,  1951 : 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]  :     Filed  February  19,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR  A 
NEW  TRIAL 

This  matter  having  come  on  regularly  to  be  heard 
before  the  Honorable  Gus  J.  Solomon,  Judge,  upon 
Motion  for  a  New  Trial  heretofore  filed  by  the 
defendant,  C.  D.  Johnson  Lumber  Corporation, 
plaintiff  appearing  by  Emerson  L^.  Sims  and  Wil- 
liam A.  Babcock  of  her  attorneys,  and  defendant 
appearing  by  James  Arthur  Powers,  its  attorney, 
and  the  court  having  heard  arguments  of  counsel 
and  having  considered  the  briefs  submitted  by 
counsel ; 

And  the  court  having  on  December  5,  1950,  given 
its  oral  opinion  in  said  matter,  pro^i.ding  for  the 
denial  of  said  motion  upon  the  plaintiff  filing  a  re- 
mittitur of  the  verdict  of  the  jury  in  the  amount 
of  $21,877.20,  and  allowing  plaintiff  until  December 
20,  1950,  to  file  said  remittitur ; 

And  the  plaintiff  having,  prior  to  said  date,  filed 
its  motion  for  reconsideration  of  the  opinion  on 
motion  for  new  trial,  and  an  order  having  been 
duly  made  and  entered  extending  the  time  for  the 
filing  of  a  remittitur  until  ten  days  after  the  hear- 
ing and  decision  of  the  court  on  said  motion: 

And  the  court  having,  on  February  9,  1951,  after 
hearing  on  said  motion  and  consideration  of  the 
briefs  filed  bv  counsel,  entered  an  order  den  vine- 
said  motion  for  reconsideration ; 

And  plaintiff  having  on  the  19th  day  of  February, 
1951,  filed  her  remittitur  pursuant  to  the  opinion 
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of  the  court  in  the  amount  of  $21,877.20,  and  said 
remittitur  bavinjj:  been  approved  by  the  court;  now 
therefore ; 

It  Is  Hereby  Ordered  that  tht'  motion  for  a  new 
trial  heretofore  filed  by  the  defendant,  be  and  the 
same  hereby  is  overruled  and  denied. 

Dated  this  20th  day  of  February,  1951. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :     Filed  February  20,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR  JUDGMENT 
NOTWITHSTANDING  THE  VERDICT 

This  matter  having  regularly  come  on  to  be  heard 
before  the  Honorable  Gus  J.  Solomon,  Judge,  upon 
the  Motion  for  JudgTuent  Notwithstanding  the  Ver- 
dict of  Jury  heretofore  filed  by  the  defendant,  C.  D. 
Johnson  Lumber  Corporation,  plaintiff  being  repre- 
sented by  Emerson  IT.  Sims  and  William  A.  Bab- 
cock  of  her  attorneys,  and  defendant  being  repre- 
sented by  James  Arthur  Powers,  its  attorney,  and 
the  court  having  heard  argiiments  of  counsel  and 
having  considered  the  briefs  submitted  by  comisel, 
and  being  fully  advised  in  the  premises; 

It  Is  Hereby  Ordered  that  the  said  Motion  for 
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Judgment  Notwitlistanding  Verdict  of  Jury  be  and 
the  same  hereby  is  denied. 

Dated  this  20th  day  of  February,  1951. 

/s/  GUS  J.  SOLOMON, 

Judge. 

[Endorsed] :     Filed  February  20,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING  ENTRY  OF  JUDGMENT 

This  matter  having  come  on  regularly  to  be  heard 
before  the  Honorable  Gus  J.  Solomon,  Judge,  on 
motion  of  the  plaintiff  for  a  determination  that  there 
is  no  just  reason  for  delay  in  the  entry  of  judgment 
upon  the  claim  of  Kathleen  Hutchens,  plaintiff  vs. 
C.  D.  Johnson  Lumber  Corporation,  defendant,  and 
for  the  entry  of  an  order  directing  the  Clerk  of 
the  Court  to  enter  a  judgment  for  plaintiff  on  the 
verdict  made  and  entered  in  said  cause,  plaintiff 
appearing  by  Emerson  U.  Sims  and  William  A. 
Babcock,  of  her  attorneys;  defendant,  C.  D.  John- 
son Lumber  Corporation,  appearing  by  its  attor- 
ney, James  Arthur  Powers,  and  third-party  defent- 
ant  A¥illiam  R.  Francis,  appearing  by  his  attorneys. 
Hart,  Spencer,  McColloch,  Rockwood  &  Davies, 
and  a  hearing  having  been  held  upon  said  motion, 
and  the  court  having  heretofore  denied  motions  for 
new  trial  and  judgments  notwithstanding  verdict 
filed  by  defendant,  C.  D.  Johnson  Lumber  Cor- 
poration ; 
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And  the  plaintiff,  having  pursuant  to  the  direction 
of  the  court  as  a  condition  for  the  denial  of  the 
motion  for  new  trial,  tiled  her  remittitur  in  the  sum 
of  $21,877.20,  which  remittitur  has  been  approved 
by  the  court,  and  the  court  being  fully  advised  in 
the  premises;  and 

It  appearing  that  there  is  no  just  reason  for  delay 
in  the  entry  of  judgment  upon  the  verdict  in  favor 
of  the  plaintiff,  Kathleen  Hutchens,  against  the 
defendant,  C.  D.  Johnson  Lumber  Corporation; 

It  Is  Hereby  Adjudged  and  Determined  that  there 
is  no  just  cause  for  delay  in  the  entry  of  said  judg- 
ment; and 

It  Is  Hereby  Ordered  and  the  Clerk  of  the  Court 
is  directed,  that  judgment  shall  be  entered  immedi- 
ately upon  the  verdict  of  the  jury  and  the  remittitur 
of  the  plaintiff  in  favor  of  the  plaintiff,  Kathleen 
Hutchens,  against  the  defendant,  C.  D.  Johnson 
Lumber  Corporation,  in  the  amount  of  $46,500,  to- 
gether with  costs  and  disbursements  of  the  plaintiff. 

Dated  this  20th  day  of  February,  1951. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]:     Filed  February  20,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORAL  OPINION 

(12-5-50) 

<jrus  J.  Solomon,  Judge. 

The  case  of  Kathleen  Hutchens,  plaintiff,  vs.  C.  D. 
Johnson  Lumber  Corporation,  defendant,  and  W.  R. 
Francis,  third-party  defendant,  is  now  before  the 
Court  on  the  motion  of  plaintiff  for  an  order  di- 
recting entry  of  judgment  based  upon  the  verdict 
of  a  jury  awarding  plaintiff  damages  against  the 
defendant  in  the  sum  of  $68,377.20,  and  upon  de- 
fendant's motions  for  a  judgment  notwithstanding 
the  verdict  and  for  a  new  trial. 

In  support  of  its  motions,  defendant  contends 
that  the  Court  erred  in  excluding  evidence  of  the 
deceased's  employment  status  and  in  failing  to  sub- 
mit to  the  jury  the  question  of  whether  the  deceased 
was  an  independent  contractor  or  an  employee  of 
W,  R.  Francis,  the  third-party  defendant.  De- 
fendant maintains  that,  if  the  deceased  were  an 
independent  contractor,  he  would  not  be  entitled  to 
the  benefits  and  protection  of  the  Oregon  Employ- 
ers' Liability  Act;  therefore,  the  failure  of  the 
Court  to  permit  evidence  on  his  employment  status 
and  its  failure  to  submit  such  question  to  the  jury 
constituted  error. 

I  have  carefully  reviewed  the  evidence,  as  well 
as  the  admissions  made  in  the  pre-trial  order,  and 
I  believe  that  the  evidence  and  such  admissions 
show  that: 
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The  defendant  owned  and  operated  the  unloading 
dock  and  the  unloading  equipment  on  such  dock 
at  the  time  of  the  accident. 

On  the  date  of  the  accident,  there  were  approxi- 
mately twenty  trucks  hauling  logs  to  this  dock  and 
each  tmck  averaged  about  four  trips  a  day. 

All  logs  unloaded  on  this  dock  had  been  pur- 
chased, or  were  being  purchased,  by  the  defendant 
or  were  cut  from  timber  which  belonged  to  the  de- 
fendant and  which  had  been  logged  by  contractors 
for  and  on  behalf  of  the  defendant.  Most  of  the 
trucks  using  such  unloading  dock  and  facilities 
were  operated  by  employees  of  such  contractors,  but 
there  were  some  trucks  which  were  operated  by  the 
owners  thereof  who  were  paid  by  these  contractors 
on  a  trip  or  footage  basis.  All  trucks,  however, 
whether  they  w^ere  operated  by  employees  or  by 
individual  owners,  performed  identical  services  and 
the  unloading  at  the  dock  was  done  pursuant  to 
instructions  from  the  unloading  engineer,  an  em- 
ployee of  defendant  who  supervised  and  had  charge 
of  the  unloading  dock  and  all  unloading  operations 
thereon. 

In  other  words,  all  the  workmen  using  defend- 
ant's unloading  dock  and  facilities,  including  de- 
fendant's employees,  employees  of  contractors,  and 
individuals  who  were  hauling  logs  under  contract 
for  such  contractors,  were  lawfully  on  the  defend- 
ant's premises,  either  by  reason  of  their  employ- 
ment or  because  of  contract,  and  all  of  them  were 
engaged  in  a  conunon  purpose  in  which  the  defend- 
ant had  an  interest  and  were  exposed  to  the  dangers 
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of  such  work,  which  was  supervised  by  defendant's 
unloading  engineer. 

The  Oregon  cases  interpreting  Sec.  102-1601-2 
OCLA  hold  that,  even  though  the  benefits  and  pro- 
tection of  the  Employers'  Liability  Act  do  not  ex- 
tend to  the  general  public  as  such,  it  is  not  necessary 
for  the  injured  workman  to  be  an  employee  of  the 
particular  owner  and  operator  of  dangerous  ma- 
chinery or  equipment  or  engaged  in  the  hazardous 
work  of  such  owner  in  order  to  come  within  the 
purview  of  the  Act.  Employees  of  persons  other 
than  the  owner,  whose  lawful  duties  require  them 
to  be  about  or  work  with  dangerous  machineiy  or 
equipment,  and  employees  of  customers  of  such 
owner,  who  are  lawfully  on  the  owner's  premises  1 
and  who  use  such  equipment  while  the}^  engage  in 
their  occupations,  are  protected  by  the  Act.  Ror- 
vick  vs.  North  Pacific  Lumber  Co.,  99  Ore.  58,  and 
Coomer  vs.  Supple  Investment  Co.,  128  Ore.  224. 

Even  though  many  of  the  cases  refer  to  the  fact 
that  the  injured  workman  was  an  employee,  cover- 
age under  the  Act  was  dependent  upon  whether  an 
injured  workman's  duties  required  him  to  be  about 
the  machinery  or  hazardous  work  of  the  owner  in 
the  accomplishment  of  a  common  purpose  in  which 
the  owner  had  an  interest.  In  my  opinion,  it  is 
immaterial  whether  an  injured  workman  is  required 
to  be  on  the  premises  and  perform  work  by  reason 
of  a  master  and  servant  relationship  with  either 
the  owner  or  contractor  or  because  of  a  contract 
with  either  of  them.  It  is  the  nature  of  the  work 
and  not  the  technical  legal  status  of  the  workman 
which  controls. 
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Under  the  more  recent  cases,  it  has  been  held 
that  persons  in  a  supervisory  capacity,  or  persons 
who  control  the  work  or  operations  in  which  they 
are  engaged,  are  not  covered  by  the  Act.  In  my 
instructions  to  the  jury,  I  recognized  this  rule  by  in- 
structing the  jury  that,  if  they  found  that  the 
deceased  made  his  own  working  conditions,  he 
would  not  be  entitled  to  the  benefits  of  the  Act. 

Many  of  the  other  specifications  of  error  set 
forth  in  defendant's  motions  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial  concern 
themselves  with  the  failure  of  the  Court  to  give 
certain  instructions.  An  examination  of  the  in- 
structions reveals  that,  in  most  instances,  the  sub- 
stance of  such  requested  instructions  was  actually 
given.  As  to  the  other  specifications,  I  find  that 
they  are  without  merit. 

I  am,  however,  concerned  with  the  size  of  the 
verdict.  At  the  time  of  the  fatal  accident,  the  de- 
ceased was  21  years  of  age.  His  wife  was  23  years 
of  age.  His  net  taxable  income  for  the  year  1948, 
after  he  had  acquired  the  truck,  was  only  $1,256.28 
and,  for  the  first  eight  months  in  1949,  his  total  net 
income  from  all  sources  was  only  $2,127.59.  His 
total  net  income  for  1949,  if  he  had  lived  and  his 
income  had  continued  on  the  same  basis  during  the 
winter  months,  would  have  been  approximately 
$3,000.00. 

There  was  evidence  that  the  deceased  was  a  hard- 
working and  thrifty  young  man,  and  his  future 
earnings  might  have  been  much  greater.    However, 
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the  pecuniary  loss  to  the  wife  is  not  to  be  measured 
by  the  full  net  earnings  of  the  husband. 

I  do  not  believe  that  the  amount  of  the  verdict 
is  so  disproportionate  to  the  plaintiff's  loss  as  to 
establish  passion  or  prejudice  in  the  jury's  deliber- 
ations or  to  be  shocking  to  the  Court's  conscience. 
I  also  recognize  that  it  is  within  the  province  of 
the  jury  to  determine  the  amount  of  damages  and 
that  a  trial  judge  should  only  rarely  and  reluctantly 
disturb  the  jury's  findings  with  respect  thereto. 
However,  I  feel  that,  when  the  verdict  of  the  jury 
is  clearly  excessive,  it  is  the  duty  of  the  trial  judge 
to  refuse  to  permit  such  an  award  to  stand. 

I  have  carefully  considered  all  of  the  evidence 
touching  upon  damages  and  I  believe  that  the  ver- 
dict of  the  jury  is  excessive  to  the  extent  of  $21,- 
877.20.  Therefore,  if  the  plaintiff,  on  or  before  De- 
cember 20,  1950,  shall  serve  upon  opposing  counsel 
and  file  in  this  case  a  remittitur  of  that  amount 
upon  the  verdict  found  and  returned  herein,  the 
motions  for  a  new  trial  and  for  a  judgment  not- 
withstanding the  verdict  will  be  denied  and  over- 
ruled and  a  judgment  based  upon  such  verdict  as 
reduced  may  be  entered  for  the  remaining  sum  of 
$46,500.00  with  costs;  but,  if  such  remittitur  be  not 
so  served  and  filed  on  or  before  December  20,  1950, 
the  motion  for  a  new  trial  will  be  allowed.  Attor- 
neys for  plaintiff  will  prepare  appropriate  instru- 
ments in  accordance  with  this  oral  opinion. 

[Endorsed] :     Filed  March  23,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORAL  OPINION 

(2-9-51) 

Gus  J.  Solomon,  Judge. 

In  the  case  of  Kathleen  Hutchens,  plaintiff,  vs. 
C.  D.  Johnson  Lumber  Corporation,  defendant,  and 
W.  R.  Francis,  third-party  defendant,  the  jury 
awarded  plaintiff  damages  against  defendant,  C.  D. 
Johnson  Lumber  Corporation,  in  the  amount  of 
$68,377.20.  Thereafter,  this  defendant  filed  motions 
for  judgment  notwithstanding  the  verdict  and  for 
a  new  trial.  On  December  5,  1950,  I  rendered  an 
opinion  denying  defendant's  motions  on  condition 
that  plaintiff  file  a  remittitur  in  the  amount  of 
$21,877.20  on  or  before  December  20,  1950.  On  De- 
cember 18,  1950,  plaintiff  filed  a  motion  for  recon- 
sideration of  such  opinion.  Plaintiff  contends  that  a 
Federal  District  Court  has  no  power  to  set  aside 
a  verdict  of  a  jury,  on  the  ground  that  it  is  exces- 
sive, or  to  condition  the  denial  of  the  new  trial  on 
the  filing  of  a  remittitur  by  the  plaintiff  of  a  por- 
tion of  the  verdict,  in  those  cases  before  it  solely 
by  reason  of  diversity  of  citizenship  where  the  state 
law  governing  the  substantive  rights  of  the  parties 
denies  to  its  courts  such  power. 

In  order  to  permit  a  full  examination  of  the  issues 
raised  by  this  motion,  the  Court  entered  an  order 
on  December  19,  1950,  granting  plaintiff  10  days 
after  entry  of  the  Court's  decision  on  such  motion, 
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if  the  same  were  denied,  within  which  to  file  a  re- 
mittitur. 

All  of  the  decisions  cited  by  the  plaintiff  in  sup- 
port of  her  motion  have  been  carefully  examined 
and  none  of  them,  in  the  Court's  opinion,  alter  or 
impair  the  power  of  a  Federal  District  Judge  to 
require  a  remittitur  of  the  excessive  portion  of  a 
jury's  verdict  as  a  condition  to  the  denial  of  a  new 
trial. 

Rule  59  (a)  (1)  of  the  Federal  Rules  of  Ci^dl 
Procedure,  authorizes  the  granting  of  a  new  trial 
**in  any  action  in  which  there  has  been  a  trial  by 
jury,  for  any  of  the  reasons  for  which  new  trials 
have  heretofore  been  granted  in  actions  at  law  in 
the  courts  of  the  United  States." 

On  numerous  occasions,  the  Supreme  Court  of  the 
United  States  has  recognized  the  power  of  a  trial 
judge  to  condition  the  denial  of  a  new  trial  on  a 
remittitur.  Northern  Pacific  Railroad  Co.  vs.  Her- 
bert, 116  U.  S.  642  and  Dimick  vs.  Schiedt,  293 
U.  S.  474. 

Neither  Erie  R.  Co.  vs.  Tompkins,  304  U.  S.  64, 
nor  any  of  the  later  Supreme  Court  decisions,  which 
have  construed  such  case  and  its  underlying  policy, 
has  impaired  that  power.  It  is  a  problem  of  Federal 
Court  procedure  and  is  not  dependent  upon  the  law 
of  the  state  which  governs  the  substantive  rights  of 
the  parties.  Rice  vs.  Union  Pacific  R.  Co.,  82  F. 
Supp.  1002. 

The  other,  ground  for  plaintiff's  motion  is  that 
the  Court  acted  arbitrarily  and  capriciously  in  or- 
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dering  a  reduction  of  the  recovery  to  $46,500.00  as 
a  condition  to  its  denial  of  a  new  trial. 

I  find  that  this  ground  is  also  without  merit. 

Plaintiff's  motion  for  reconsideration  is  therefore 
denied. 

[Endorsed] :     Filed  March  23,  1951. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  5087 

KATHLEEN  HUTCHENS, 

Plaintiff, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a 

Corporation, 

Defendant  and  Third-Party  Plaintiff, 

vs. 

WILLIAM  R.  FRANCIS, 

Third-Party  Defendant. 

JUDGMENT 

This  cause  having  been  regularly  placed  upon  the 
calendar  for  trial  and  having  reached  its  regular 
order  for  trial,  and  separate  trials  having  ])een 
ordered  by  the  Court  on  the  claim  of  Kathleen 
Hutchens,  plaintiff,  vs.  C.  D.  Johnson  Lumber  Cor- 
poration, defendant,  and  on  the  third-party  claim 
of  C.  D.  Johnson  Lumber  Corporation,  plaintiff,  vs. 
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William  R.  Francis,  third-party  defendant,  and  the 
claim  of  Kathleen  Hutchens,  plaintiff,  vs.  C.  D. 
Johnson  Lumber  Corporation,  defendant,  having 
come  on  regularly  for  trial  on  June  20,  1950,  plain- 
tiff, Kathleen  Hutchens,  appearing  in  person  and 
by  her  attorneys,  Emerson  U.  Sims  and  William 
A.  Babcock,  and  defendant,  C.  D.  Johnson  Lumber 
Corporation,  appearing  by  James  Arthur  Powers, 
its  attorney,  and  a  jury  trial  having  been  had  and 
the  jury  having  rendered  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $68,377.20; 

And  the  Court  having  heretofore  denied  motion 
of  the  defendant,  C.  D.  Johnson  Lumber  Corpora- 
tion, for  judgment  notwithstanding  the  verdict,  and 
having  denied  the  motion  of  said  defendant  for  a 
new  trial  subject  to  the  filing  by  the  plaintiff  of  a 
remittitur  of  $21,877.20  of  verdict  rendered  by  the 
jury,  and  the  remittitur  in  such  amount  having  been 
filed  by  the  plaintiff  and  approved  by  the  Court ; 

And  the  Court  having  determined  that  there  is  no 
just  cause  for  delay  in  the  entry  of  judgment  and 
having  ordered  and  directed  the  Clerk  to  enter  a 
judgment  on  said  verdict, 

Now,  Therefore,  on  motion  of  William  A.  Bab- 
cock, of  attorneys  for  said  plaintiff. 

It  Is  Adjudged  and  Determined  that  the  plain- 
tiff, Kathleen  Hutchens,  do  have  and  recover  of 
the  C.  D.  Johnson  Lumber  Corporation,  defendant, 
the  sum  of  $46,500.00,  together  with  the  costs  and 
disbursements  of  this  action,  taxed  and  allowed  at 
the  sum  of  $455.11,  making  a  total  judgment  of 
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$ ,  and  that  plaintiff  have  execution  there- 
for. 

Witness  the  Honorable  Gus  J.  Solomon,  Judge 
of  said  Court,  and  my  hand  and  the  seal  of  said 
Court,  this  20th  day  of  February,  1951. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]:     Filed  February  20,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  C.  D.  Johnson 
Lumber  Corporation,  a  corporation,  the  above- 
named  defendant,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  and  the  whole  thereof,  entered  in  this 
action  on  the  20th  day  of  February,  1951,  and  which 
judgment  is  now  final. 

/s/  JAMES  ARTHUR  POWERS, 
Attorney  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  19,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  TRANSMISSION 
OF  ORIGINAL  EXHIBITS 

This  matter  having  been  heard  by  the  Honorable 
Gus  J.  Solomon,  Judge,  on  motion  of  the  defendant 
C.  D.  Johnson  Lumber  Corporation,  and  the  Court 
being  of  the  opinion  that  the  original  exhibits  should 
be  sent  to  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  lieu  of  copies,  and  the  Court  being  fully 
advised  in  the  premises. 

It  Is  Hereby  Ordered  and  the  Clerk  of  the  Court 
is  directed  to  send  to  the  Clerk  of  the  Court  of 
Appeals  for  the  Ninth  Circuit  all  original  exhibits 
introduced  in  evidence  in  this  action  together  with 
all  original  exhibits  marked  for  identification  only 
and  not  received  in  evidence  for  use  on  said  de- 
fendant's appeal  in  their  original  form  and  not  to 
be  printed  in  transcript  of  record  on  appeal. 

Dated  at  Portland,  Oregon,  this  24th  day  of 
April,  1951. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :     Filed  April  24,  1951. 


J 


vs.  Kathleen  Hutchens  83 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

Appellant  C.  D.  Johnson  Lumber  Corporation 
will  rely  on  the  following  points  on  appeal : 

I. 

1.  The  Court  erred  in  refusing  to  grant  defend- 
ant's motions  for  a  directed  verdict  and  for  judg- 
ment notwithstanding  the  verdict,  upon  the  ground 
that  there  was  no  competent  evidence  in  this  case 
to  support  a  verdict  in  favor  of  the  plaintiff  for 
any  claimed  violation  of  the  Oregon  Employers' 
Liability  Act  since  the  said  Act  was  inapplicable 
where  the  deceased  left  a  safe  place  provided  for 
the  doing  of  his  work  and  contrary  to  law  entered 
a  place  of  danger. 

2.  The  Court  erred  in  failing  to  charge  the  jury 
that  to  apply  the  Oregon  Employers'  Liability  Act 
in  this  action  it  was  necessary  to  first  determine 
the  nature  of  deceased's  employment  status,  spe- 
cifically whether  or  not  he  was  an  independent  con- 
tractor or  an  employee. 

3.  The  Court  erred  in  refusing  to  admit  in  evi- 
dence a  ruling  of  the  Oregon  State  Industrial 
Accident  Commission  as  to  the  deceased's  employ- 
ment status  being  that  of  an  independent  con- 
tractor. 

4.  The  Court  erred  in  failing  to  charge  the  jury 
that  if  the  Oregon  Employers'  Liability  Act  was 
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applicable  in  this  action  the  jury  must  then  decide 
whether  the  deceased  was  the  i^erson  in  charge  of 
the  unloading  of  his  truck  within  the  meaning  of 
the  said  Act  because  person  in  charge  of  said  op- 
eration is  responsible  for  compliance  with  said  Act 
and  is  not  entitled  to  claim  a  violation  thereof. 

(a)  This  Court  further  erred  in  failing  to 
charge  the  jury  that  in  determining  who  w^as  in 
charge  of  the  said  unloading  operation  they  must 
consider  who  paid  the  crane  engineer  for  the  said 
unloading. 

(b)  The  Court  further  erred  in  failing  to  charge 
the  jury  that  depending  on  whether  or  not  the  de- 
ceased was  an  employee  of  William  R.  Francis  or 
an  independent  contractor  then  either  William  R. 
Francis  or  the  deceased  and  not  the  defendant  were 
responsible  for  any  defective  device  on  the  de- 
ceased's truck. 

5.  (a)  The  Court  erred  in  failing  to  charge  the 
jury  that  the  Logging  Safety  Code  of  the  State  of 
Oregon  prohibited  the  deceased  from  going  between 
the  brow  log  and  the  log  on  his  truck;  and  if  they 
foimd  that  the  deceased  did  so  go,  he  w^as  negligent 
as  a  matter  of  law. 

(b)  The  Court  further  erred  in  failing  to  charge 
the  jury  if  deceased  was  negligent  as  stated,  and  if 
the  said  negligence  was  the  sole  proximate  cause  of 
the  accident  no  recovery  could  be  had. 

6.  The  Court  further  erred  in  failing  to  give 
defendant's  Requested  Instructions  No.  1  through 
9  which  requested  the  Court  to  withdraw  from  the 
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consideration  of  the  jury  the  certain  specifications 
of  negligence  referred  to  therein  and  in  particular 
the  specifications  of  negligence  with  respect  to  any 
duty  on  the  part  of  defendant  to  furnish  the  de- 
ceased with  a  safe  place  to  work,  as  it  appears 
conclusive  from  the  evidence  that  the  deceased  in 
violation  of  the  Oregon  Logging  Safety  Code  had 
placed  himself  in  an  unlawful  place  at  the  time  of 
the  accident  and  was  then  and  there  doing  an  un- 
lawful act. 

7.  The  Court  erred  in  depriving  the  defendant 
of  its  theory  of  defense  by  failing  to  give  defend- 
ant's Requested  Instructions  No.  15  and  17,  in  that 
it  took  away  from  the  jury  the  matter  of  passing 
on  the  emplo\TTient  status  of  the  deceased  at  the 
time  of  the  accident. 

8.  The  Court  erred  in  failing  to  instruct  the 
jury  as  requested  with  resiDCct  to  a  requirement  that 
there  must  be  an  intermingling  of  employees  in  any 
event  in  this  case  before  the  Oregon  Employei's' 
Liability  Act  would  apply. 

/s/  JAMES  ARTHUR  POWERS, 

Of  Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  19,  1951. 


86  C.  D.  Johnson  Lumber  Corp.,  etc., 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR 
FILING  REMITTITUR 

Upon  a  motion  of  the  plaintiff  for  reconsidera- 
tion of  the  Court's  opinion  and  decision  made  on 
December  5,  1950,  in  the  above  matter,  and  a  motion 
for  extension  of  time  for  filing  the  remittitur  pend-  J 
ing  the  disposition  of  the  motion  for  reconsidera-  ' 
tion;  and 

It  appearing  to  the  Court  that  the  said  motion 
for  reconsideration  presents  substantial  questions 
of  law  affecting  the  decision  of  the  Court  on  de- 
fendant's motion  for  new  trial  and  plaintiff's  mo- 
tion for  an  order  directing  the  entry  of  judgment; 
and 

It  appearing  that  there  is  insufficient  time  to  hear 
and  determine  said  questions  prior  to  the  time  al- 
lowed for  the  filing  of  a  remittitur  by  plaintiff, 

It  Is  Hereby  Ordered  that  the  time  allowed  to 
plaintiff  for  filing  a  remittitur  as  set  forth  in  the 
opinion  of  the  Court  on  December  5,  1950,  is  ex- 
tended until  ten  days  after  the  hearing  and  decision 
of  the  Court  on  the  plaintiff's  Motion  for  Recon- 
sideration of  Opinion  on  Motion  for  New  Trial. 

Dated  this  19th  day  of  De<;ember,  1950. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]  :    Filed  December  19,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Kathleen  Hutchens, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  entered  February  20,  1951,  to  the  ex- 
tent that  it  was  based  upon  a  remittitur. 

/s/  E.  U.  SIMS, 

Of  Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  March  21,  1951. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
PLAINTIFF,  CROSS-APPELLANT,  WILL 
RELY  ON  APPEAL 

Plaintiff,  cross-appellant,  Kathleen  Hutchens,  will 
rely  on  the  following  points  on  appeal: 

I. 

The  Court  erred  in  failing  to  enter  a  judgment 
on  the  verdict  in  its  entirety  and  in  failing  to  grant 
plaintiff's  motion  for  an  order  directing  entry  of 
judgment  on  the  verdict  in  its  entirety. 

II. 

The  Court  erred  in  making  the  order  denying  the 
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motion  for  a  new  trial  conditional  upon  the  filing 
of  a  remittitur. 

III. 
The  Court  erred  in  denying  the  motion  for  recon- 
sideration of  opinion  on  motion  for  a  new  trial,  and 
in  failing  to  reverse  such  an  opinion,  and  in  failing 
to  direct  entry  of  a  judgment  on  the  verdict. 

IV. 

The  Court  erred  in  holding  that  the  amount  of 
the  verdict  was  excessive  and  that  such  amount 
should  be  reduced,  and  in  directing  that  unless  a 
remittitur  was  filed  a  new  trial  would  be  granted. 

V. 

The  Court  erred  in  making  its  order  directing 
entry  of  judgment  on  the  verdict  as  reduced. 

/s/  WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff, 
Cross- Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  April  24,  1951. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF,  CROSS  -  APPELLANT'S  DES- 
IGNATION OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Comes  now  the  plaintiff,  cross-appellant,  Kath- 
leen Hutchens,  and  hereby  designates  the  follow- 
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ing  portions  of  the  record,  proceedings  and 
evidence  to  be  contained  in  the  record  on  appeal 
from  the  District  Court  of  the  United  States  for 
the  District  of  Oregon,  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  as  foUows: 

1.  The  entire  transcript  of  the  pre-trial  confer- 
ence as  shown  by  the  reporter's  transcript,  except 
for  those  sections  and  pages  specifically  designated 
by  the  appellant  under  Item  7  in  its  designation  of 
the  contents  of  record  on  appeal. 

2.  The  order  extending  the  time  for  filing  the 
remittitur. 

3.  Notice  of  appeal  of  the  plaintiff,  cross-appel- 
lant. 

4.  Plaintiff,  cross-appellant's,  bond. 

5.  Plaintiff,  cross-appellant's,  statement  of 
points  upon  which  plaintiff,  cross-appellant,  will 
rely  on  appeal. 

6.  Plaintiff,  cross-appellant's  designation  of  con- 
tents of  record. 

Dated  at  Portland  Oregon,  this  24th  day  of  April, 
1951. 

/s/  W]\I.  A.  BABCOCK, 
Of  Attorneys  for  Plaintiff,  Cross- Appellant,  Kath- 
leen Hutchens. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  April  24,  1951. 
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In  the  District  Court  of  the  United  States 

For  the  District  of  Oregon 

Civil  No.  5087 

KATHLEEN  HUTCHENS, 

Plaintiff, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a 

Corporation, 

Defendant  and  Third-Party  Plaintiff, 

vs. 

WILLIAM  R.  FRANCIS, 

Third-Party  Defendant. 

TRANSCRIPT  OF  \ 

PRE-TRIAL  CONFERENCES 

May  16,   1950—9:30  o 'Clock  A.M. 

Before:  Honorable  Gus  J.  Solomon, 

Judge.  i 

Appearances : 

WM.  A.  BABCOCK, 

Of  Attorneys  for  Plaintiff. 

JAMES  ARTHUR  POWERS, 
EARLE  P.  SKOW,  and 
FRANK  E.  NASH, 

Of  Attorneys   for  Defendant  and   Third-  , 
Party  Plaintiff. 

HUGH  L.  BIGGS, 

Of  Attorneys  for  Third-Party  Defendant. 
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Mr.  Babcock:  1  don't  know.  Perhaps  it  would 
be  difficult.  We  have  a  third  contention,  which  is 
one  of  law,  and  that  is  that  in  any  event,  even 
though  he  was  an  independent  contractor,  he  is 
entitled  to  the  protection  of  the  Employers'  Liabil- 
ity Act.  That  is  more  a  contention  of  law  than 
anything  else. 

Mr.  Powers:  You  have  a  legal  contention  that 
no  matter  who  he — even  if  he  w-ere  an  independent 
contractor  that  he  would  be  entitled  to  the  benefits 
of  the  Act? 

Mr.  Babcock:     That's  right. 

Mr.  PoW' ers :    As  a  member  of  the  public. 

Mr.  Babcock:  Not  as  a  member  of  the  public 
under  the  circimastances. 

The  Court:  What  is  the  name  of  your  case  on 
that? 

Mr.  Babcock :  Well,  there  are  a  number  of  cases 
which 

The  Court :  I  think  Mr.  Strayer  just  got  through 
wiih  that  point  over  in  this  court.  I  believe  he  dis- 
agreed with  your  position. 

Mr.  Babcock:  I  appreciate  that.  I  assume  Mr. 
Nash  and  [25*]  Mr.  Powers  disagree,  but  in  the 
language  of  the  decisions  of  the  Supreme  Court,  I 
think  the  position  is  well  taken. 

The  Court:  The  reason  I  ask  you  about  what 
ease  you  were  relying  on  is  I  have  read  a  lot  of 
those  cases,  and  I  just  want  to  see  what  line  you  are 
using  over  there.  There  is  a  long  series  of  eases — 
Clayton  v.  Enterprise  Electric  Company,  Rorick 
V.  North  Pacific  Lumber  Company,  Walters  v.  the 


•  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Dock  Commission,  Coomer  v.  Supplement  Invest- 
ment Company,  and  McKay  v.  Pacific  Building 
Materials  Company.  I  am  acquainted  with  all  those 
cases. 

Mr.  Babcock :  Then  there  are  two  cases  in  which 
the  language  of  the  Court  is  inconsistent  with  our 
position,  but  in  which  the  decision  was  not  necessary 
to  the  case.    That  is  Saylor  v.  Enterprise  Electric. 

The  Court:     Who? 

Mr.  Babcock :  Saylor  v.  Enterprise  Electric.  The 
language  employed  by  the  Court  in  that  case  might 
seem  to  exclude  a  person  in  the  position  of  the 
decedent,  here,  but  actually  was  not  necessary  to  the 
decision  of  the  case. 

The  language  of  these  other  cases 

Mr.  Biggs:     Have  you  cited  Helzer  v.  Wax? 

Mr.  Babcock:  Helzer  v.  Wax  is  another  case 
which  might  appear  to  be  somewhat  inconsistent 
with  our  position. 

Mr.  Biggs :  Is  that  the  only  one  that  actually  did 
involve  an  independent  contractor?  [26] 

Mr.  Babcock:  The  only  one  I  know  of.  The 
Saylor  case  did  not.  It  involved  somebody  who  was 
a  trespasser,  or,  at  best,  a  licensee,  and  in  that  case 
it  was  held  that  the  party  was  not  entitled  to  the 
benefit  of  protection  of  the  Act  but  the  language 
the  Court  used,  that  it  might  be  confined  to  an 
employee,  was  language  which  was  not  necessary 
to  the  case.  Broader  language  was  used  subse- 
quently in  other  decisions.  In  the  Coomer  v.  Sup- 
plement Investment  Company  and  Drefts  v. 
Holman  Transfer  Company,  the  latest  two  cases  of 
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the  group — the  language  was  much  ])i'()adei*  in  these. 
The  ])hiintiff,  here,  assuming  he  was  an  independent 
contractor — that  is  the  decedent 

The  Court :  Don 't  all  those  cases  say  you  have  to 
establish  the  relationship  of  employer-employee  be- 
tween  

Mr.  Babcock:     No. 

The  Court:  as  to  somebody  who  is  conduct- 
ing the  work? 

Mr.  Babcock:  No,  they  don't  say  that.  They  say 
that  in  Rorick  v.  North  Pacific  Lumber  Company. 
For  example  the  Court  used  this  language 

The  Court :     What  were  the  facts  ? 

Mr.  Babcock:  He  was  the  captain  of  a  steam- 
ship. He  was  not  an  employee  in  the  ordinary  sense 
of  a  person  entitled  an  employee.  He  was  a  super- 
visor. 

The  Court:  He  was  employed  by  the  shipping 
company  ? 

Mr.  Babcock:  But  he  was  a  supervisory  or  man- 
agerial employee,  [27]  and  the  Court  said:  ''From 
a  loose  interpretation  in  that  case  and  other  cases 
mentioned,  we  deduce  the  rule  that  the  Employers' 
Liability  Act  does  not  extend  to  the  protection  of 
the  general  public  as  such,  but  it  does  extend  to  an 
employee  of  the  particular  person  owning  or  operat- 
ing the  dangerous  machinery  and  to  other  persons 
or  employees  of  other  corporations  whose  lawful 
duties  require  them  to  be  or  work  about  such  ma- 
chinery or  expose  themselves  to  the  hazard  of  the 
machinery  or  appliances  in  use  by  the  owner 
thereof":  but  it  doesn't  confine  it  to  an  employee. 
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Mr.  Powers:  Well,  lie  was  an  employee  in  that 
case,  anj^way. 

The  Court:  I  think  that  the  word  "person"  is 
used  synonymously  with  "employee." 

Mr.  Biggs:  They  have  directly  so  held  in  other 
cases  you  have  cited. 

(Argument,  citing  cases.) 

The  Court:  Well,  don't  you  think  this  might  be 
the  place  to  decide  that  question  rather  than  go  into 
court?  Have  you  men  heard  about  this  contention 
of  Mr.  Babcock  before  this  morning  ? 

Mr.  Powers:  He  never  brought  it  up.  I  mean 
he  has  never  made  any  legal  statement  on  it. 

Mr.  Babcock :     I  certainly  did. 

Mr.  Biggs:     Yes,  he  did. 

Mr.  Babcock :  I  took  that  position  in  open  court 
the  first  [28]  day.  I  will  ask  Mr.  Skow. 

Mr.  Powers:  I  wasn't  here  the  first  day,  but  in 
any  event  I  am  certainly  not  taken  unawares.  I 
am  familiar  with  these  cases,  and  embarrassingly 
familiar  with  the  McKay  case,  which  is  my  case. 

The  Court:  I  don't  think  the  McKay  case  has 
anything  to  do  Avith  it. 

Mr.  Powers:  I  don't  either.  That  was  a  ques- 
tion of  whether  there  was  any  evidence  to  show  that 
the  two  companies  or  one  company  belonged  to  the 
other.  But  I  do  think  that  the  thing  that  has  to  do 
with  it  is  the  statement  throughout  the  Employers' 
Liability  Act,  and,  as  Judge  Fee  stated,  he  was 
familiar  with  the  Clayton  rule,  and  so  on. 

(Discussion,  citing  cases.) 
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The  Court:  Is  this  the  proper  time  to  discuss 
this  particular  contention'? 

Mr.  Powers:  Well,  it  certainly  would  be  helpful 
if  it  could  be  discussed  and  disposed  of,  and  if  that 
is  what  the  Federal  Rules  of  Civil  Procedure  try  to 
do,  try  to  reduce  the  issues  instead  of  enlarging 
them,  it  might  be  very  helpful. 

Mr.  Babcock:  Well,  your  Honor,  I  have  this 
thought:  That  at  any  rate  we  would  want  our  posi- 
tion set  forth  in  the  pre-trial  order,  and  we  would 
want  a  ruling  on  that  in  such  form  that  it  would 
be  clearly  in  the  record,  and  we  perhaps  would  wish 
to  reqiaest  an  instruction  on  it.  [29] 

The  Court :    Well,  I  will  tell  you  what  I  am  going 

to  do  on  that.    I   didn't  realize  we  would  be   up 

against  that  contention.  Can  we  go  through  the  rest 

of  the  pre-trial  order  and  reserve  opinion  on  this 

one — put  in  his  contention,  and  I  will  reserve  ruling 

on  it  until  prior  to  the  time  of  the  trial — and  I  hope 

a  few  days,  at  least,  before  I  will  make  a  ruling  on 

that.    As  long  as  not  all  of  you  are  prepared  to 

answer   or   discuss   some   of  the   cases   which   Mr. 

Bab<^ock  has,  I  think  we  can  use  our  time  much 

more  profitably  on  other  portions  of  the  pre-trial 

order.  [30] 

*     *     * 

Mr.  Babcock:  *  *  *  Secondly,  the  statement  in 
there  that  the  Industrial  Commission  has  deter- 
mined that  decedent  was  acting  at  the  time  of  the 
accident  as  an  independent  contractor  is,  in  our 
opinion,  entirely  immaterial  and  not  properly  a 
part  of  this  proceeding.    It  should  not  be  in  the 
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pre-trial  order  or  should  not  be  inadmissible  in  evi- 
dence. 

Mr.  Powers:  That  doesn't  make  it  admissible, 
because  it  is  in  there.  That  will  be  determined  at 
trial,  I  presume. 

The  Court:  But  the  question  is,  may  something 
be  included  in  the  pre-trial  order  that  is  absolutely 
inadmissible  at  the  trial?  Why  would  the  determi- 
nation by  the  Industrial  Accident  Commission  have 
any  bearing  upon  this  proceeding? 

Mr.  Powers:  Well,  they  have  filed  in  here  an 
election  with  the  Industrial  Accident  Commission 
that  is  in  the  court  records,  and  they  are  proceeding 
on  that  basis,  so  it  has  all  the  bearing  in  the  world 
here. 

The  Court:  You  mean  to  say  that  if  the  State 
Industrial  Accident  Commission  holds  that  Hutch- 
ens  was  an  independent  contractor  that  that  is 
binding  upon  him  in  this  proceeding  or  is  any  evi- 
dence? [49] 

Mr.  Powers:  I  think  it  would  be  binding  unless 
he  took  an  appeal  from  it. 

Mr.  Babcock:  May  I  call  your  Honor's  atten- 
tion  

Mr.  Powers:  I  think  it  would  be  binding  unless 
there  is  an  appeal.  They  have  the  right  of  appeal. 
Whether  they  have  taken  an  appeal — we  don't  know 
what  they  do  or  propose  to  do. 

Mr.  Babcock:  May  I  call  your  Honor's  attention 
to  the  provisions  and  the  language  of  the  Code  in 
120-1729  where  it  is  stated  that  in  any  third-party 
action  brought  pursuant  to  the  provisions  of  this 
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Act  the  fact  that  the  injured  workman  or  his  bene- 
ficiaries are  entitled  to  or  have  proceeded  shall  not 
be  pleaded  or  admitted.  I  think  under  the  provi- 
sions of  the  Code  it  is  clearly  inadmissible. 

Mr.  Powers:  This  is  in  the  nature  of  a  supple- 
mental pleading.  You  have  stated  what  you  contend, 
and  it  has  been  held  that  these  determinations  of 
the  Accident  Commission  become  binding  on  the 
Court  if  there  is  not  an  appeal  taken  from  them.  I 
am  not  so  sure  about  Oregon,  but  I  do  know  there 
are  cases  in  Oregon. 

The  Court:  Their  act  is  considerably  different 
from  ours,  isn't  it? 

Mr.  Powers:  It  is  different,  but  the  administra- 
tion of  it  is  probably  the  same.  It  proceeds  as  an 
administrative  body.  In  that  respect  it  is  similar, 
very  similar.  It  certainly  can't  prejudice  anybody 
to  have  it  in  there.  [50] 

The  Court:  Well,  I  don't  thirds  it  should  go  in 
there.  I  think  if  you  want  to  under  your  conten- 
tions of  law  that  it  might  go  in  if  it  goes  in  any 
place. 

Mr.  Powers:  How  would  we  prove  it?  Suppose 
we  want  to  make  a  showing,  an  offer  of  proof.  The 
contentions  of  law  I  think  should  be  determined 
from  what  your  proof  is,  and  there  are  a  good 
many.  As  I  started  out,  there  are  a  good  many 
things  I  don't  think  should  be  in  here  as  far  as  the 
plaintiff's  contentions  are  concerned,  and  I  say  since 
they  put  them  in  I  have  got  to  answer  them,  and  I 
have  answered  them,  and  to  let  him  say  who  was 
complying  with  the  safety  rule,  and  so  on,  and  that 
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he  was  an  employee — now,  in  face  of  the  fact  that 
it  has  actually  been  determined  by  the  Accident 
Commission  that  he  was  an  independent  contractor 
— ^I  don^t  see  how  I  could  just  sit  silently  by. 

The  Court:     Well,  I 

Mr.  Babcock :  It  was  determined  by  the  Commis- 
sion he  was  an  independent  contractor  in  any  event, 
but  if  he  wanted  to  contend  that,  that  is  his  con- 
tention, but  I  think  it  is  immaterial. 

Mr.  Powers:  I  don't  know  what  they  did.  They 
held  he  was  not  an  employee  and  his  only  other 
possible  status  would  be  an  independent  contractor. 
Now,  what  do  you  contend? 

Mr.  Babcock:  I  don't  contend,  except  that  that 
fact  is  entirely  immaterial  to  this  proceeding.  [51] 

Mr.  Powers:    You  were  there  and  we  weren't. 

Mr.  Babcock:  If  you  want  a  copy  of  the  Com- 
mission's order  I  should  be  glad  to  make  it  available 
to  you. 

Mr.  Powers:     Has  it  become  final? 

Mr.  Babcock:     Yes;  it  is  under  appeal. 

Mr.  Powers:    You  have  taken  an  appeal? 

Mr.  Babcock:    Yes. 

The  Court :     What  is  the  order  ? 

Mr.  Babcock:  The  order  is  that  the  claim  of 
Kathleen  Hutchens,  widow,  should  be  and  the  same 
is  hereby  rejected,  and  there  is  no  evidence  that 
said  the  deceased  was  employed  subject  to  the  pro- 
visions of  the  Oregon  Workmen's  Compensation 
Act  at  the  time  of  said  accidental  injury  causing 
his  death. 

Mr.  Powers:     And  you,  of  course,  will  stipulate 
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that  Francis  was  subje<?t  to  the  Workmen's  Com- 
pensation Act  at  the  time. 

Mr.  Babcock:     That's  right. 

Mr.  Powers:  And  you  applied  for  compensation 
under  the  theory  he  was  an  employee  of  Francis? 

Mr.  Babcock :     That 's  right. 

Mr.  Biggs:  Isn't  the  official  determination  of  an 
administrative  body  admissible  in  evidence,  though 
not  binding  on  the  Court,  where  the  claimant  and 
his  working  situation  is  the  very  same  matter  before 
the  administrative  body  as  is  before  the  Court? 
Isn't  the  administrative  body's  decision  admissible 
in  evidence  for  whatever  [52]  weight  the  Court  may 
give  it,  and  don't  Courts  incline  to  give  considerable 
weight  to  such  rulings?  That  is  the  general  rule.  I 
don't  know^  why  it  wouldn't  be  admissible. 

Mr.  Babcock:  That  isn't  my  understanding  of  it, 
and,  in  addition,  here,  you  have  the  actual  provi- 
sions of  the  Code  that  that  fact  isn't  to  be  brought 
into  the  case  as  far  as  the  jury  is  concerned — at 
least  whether  he  is  or  may  be  entitled  to  compensa- 
tion under  the  State  Act. 

Mr.  Powers:  We  would  like  to  have  it  stay  in 
if  we  can. 

The  Court:  I  think  I  am  going  to  let  it  stay  in 
despite  the  fact  that  I  have  grave  doubts  as  to 
whether  or  not  you  may  introduce  any  evidence  on 
it,  but  I  think  the  pre-trial  order  should  contain 
all  of  the  contentions  of  the  parties.  [53] 

♦     *     * 

Mr.  Powers:     Here  is  the  point.    We  might  not 
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be  out  of  the  lawsuit  if  this  man  is  held  to  be  an 
employee  of  Francis.  Francis  did  all  this.  He  did 
the  loading.  The  deceased  didn't  have  anything  to 
do  with  those  chains,  and  I  don't  know  what  they 
will  have  in  the  way  of  evidence  about  who  told 
him  not  to  go  between  the  brow  log.  I  know  what 
we  will  have  and  what  our  understanding  was  with 
Francis,  that  no  truck  driver  was  to  go  between 
the  brow  log  and  the  truck. 

Mr.  Biggs:  You  understand  that  if  he  did,  he, 
himself,  would  be  guilty  of  negligence  in  that  re- 
gard. 

Mr.  Powers:  Not  necessarily  so.  I  don't  know 
what  they  will  contend  in  that.  When  we  let  that 
contract  with  Francis,  that  was  our  understanding, 
that  they  would  first  bring  the  logs  up  into  the  water 
in  boom  sticks,  and  then  that  was  revised  and  they 
were  allowed  to  deliver  them,  and  this  service  was — 
or  they  were  permitted  to  use  the  crane  and  to  pay 
for  the  engineer's  wages,  but  it  was  their  business 
to  get  the  log  in  the  water.  Now,  their  contention 
is  that  he  was  on  special  employment  for  Johnson. 
We  deny  that.  Their  contention  is  that  in  any  event 
he  would  be  an  employee  of  Francis.  If  he  was  an 
employee  of  Francis  under  our  contract  we  have 
the  right  to  show  what  we  would  expect  would  be 
done,  and  one  thing  was  that  the  truck  driver  would 
not  get  between  [57]  that  brow  log  and  the  truck. 

Air.  Babcock:  Well,  we  haven't  charged  you 
with  any  negligence  on  that. 

Mr.  Powers :  Yes,  I  think  you  have.  You  claimed 
we  violated  the  Safety  Code  rule  in  two  or  three 
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places,  and  you  say  up  above  that  Francis  was  the 
one,  and  it  was  his  loader  that  was  bound  to  observe 
the  Safety  Code. 

Mr.  Babcock:  We  haven't  charged  you  with 
negligence  in  permitting  the  driver  to  get  between 
the  truck  and  the  brow  log. 

Mr.  Biggs :  You  made  that  statement.  Where  do 
they  charge  you  with  such  negligence  ? 

^Ir.  Powers:  Well,  that  is  the  only  thing  it  can 
be.  We  admit  he  was  killed  when  he  was  between 
the  truck  and  the  brow  log.  It  is  our  contention 
he  didn't  have  any  business  there.  It  is  our  conten- 
tion under  this  contract  no  driver  should  get  in 
there  during  the  loading.  Now,  if  they  would  admit 
that 

Mr.  Biggs:     Now,  let's  take  that  position. 

Mr.  Powers:  Of  course,  this  is  between  us  and 
them. 

Mr.  Biggs:  I  understand  that,  except  I  can't 
understand  why  you  keep  attempting  to  charge 
Francis  with  something  that  they  don't  charge 
Francis  with,  and  that  doesn't  advance  your  de- 
fense or  support  your  defense. 

Mr.  Powers :     I  think  it  does. 

Mr.  Biggs:  I  don't  care  to  argue  it.  I  am  not 
called  on  [58]  to  answer  them,  I  assume. 

^Ir.  Powers:  I  am  making  this  against  them. 
This  isn't  in  any  contention  against  you,  but  I  am 
answering  them,  and  you  are  coming  into  it  now, 
and  that  is  the  reason  I  was  asking  you,  but  you 
noted  undoubtedly  up  here  in  No.  Ill  that  he 
contends    that    the    employees    were    Francis'    em- 
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ployees,  and  that  the  head  loader- — it  was  up  to  him 
to  see  whether  the  Safety  Code  rules  were  complied 
with.  One  of  the  safety  rules  is  that  the  chain  be 
so  hooked  on  there  that  it  can  be  unfastened  from 
the  opposite  side  of  the  brow  log. 

Mr.  Biggs:  I  don't  understand  that  he  asserts 
that  any  place  as  negligence.  As  I  understand  the 
theory  of  his  fact  statement  on  that  point  it  is  to 
show  that  because  of  the  control  of  Francis  over 
the  details  of  some  of  the  logging  operations  there 
was  probably  an  employer-employee  relationship 
existing,  but  not  otherwise,  and  anything  in  con- 
nection with  the  loading  he  was  responsible  for 
the  loading  and  the  unloading.   Is  that  correct? 

Mr.  Babcock:     That's  correct. 

Mr.  Powers:  If  w^e  can  get  a  statement  to  that 
effect  it  will  simplify  this.  They  have  made  the 
contention  that  the  deceased  was  on  the  opposite 
side  of  the  truck  to  take  off  a  binder  chain  at  the 
time  this  accident  occurred,  and  he  was  over  there 
in  the  business  of  getting  this  unloaded.  Now,  if 
Mr.  Babcock  will  say  that  is  not  the  fact [59] 

Mr.  Babcock:  No.  I  said  we  weren't  charging 
any  negligence  on  Francis  in  connection  with  the 
loading  of  the  truck,  and  we  aren't  charging  any 
negligence  against  C.  D.  Johnson  in  permitting  him 
to  go  around  in  that  position. 

Mr.  Biggs:  Nor  are  you  charging  negligence 
against  C.  D.  Johnson  in  connection  with  the  man- 
ner that  the  truck  was  loaded. 

Mr.  Babcock:     That's  right. 
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^Ir.  Biggs:  No  charges  of  negligence  were  made 
against  Francis  or  your  client,  C.  D.  Johnson,  as 
to  the  manner  in  which  the  truck  was  loaded  or  the 
manner  in  which  the  truck  w^as  equipped.  Is  that 
correct,  Mr.  Babcock? 

Mr.  Powers:  Let's  put  that  in  their  contention. 
I'd  like  to  have  that  in  there. 

Mr.  Babcock:  It  is  in  there.  We  don't  have  to 
put  in  the  things  we  don't  contend. 

Mr.  Powers :  What  I  would  like  to  have  you  put 
in  is  your  admission  in  court  here. 

The  Court :     It  is  in  the  record  right  there. 

Mr.  Biggs:     It  is  right  in  the  record. 

Mr.  Powers:  And  transcribe  that  for  me  if  you 
will,  please. 

Now,  another  point.  Is  it  not  your  contention  that 
he  had  to  be  between  two  trucks  and  the  brow^  log 
in  order  to  unload  his  truck,  and  that  that  is  what  he 
was  doing  at  the  time  of  the  accident?  [60] 

Mr.  Babcock:     That's  correct. 

Mr.  Powers:  Is  it  not  part  of  the  Safety  Code 
rule  that  3'our  binder  chain  shall  be  so  put  on  that  it 
is  to  be  unfastened  and  released  from  the  opposite 
side  of  the  brow  logs? 

Mr.  Babcock:  Well,  whether  it  is  and  whether 
that  applies  to  the  decedent  in  this  particular  situa- 
tion is  a  question.  I  don't  know.  That  would  be 
a  matter  for  you  to  contend,  I  assume. 

Mr.  Powers:  Don't  you  see  what  you  are  saying 
up  here  is  that  the  loader,  the  Francis  loader,  you 
say,  it  was  up  to  him  to  select  the  log  to  be  hauled, 
and  he  saw  they  were  properly  placed  in  accordance 
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with  the  Logging  Safety  Code  and  other  applicable 
laws.  Well,  now,  if  that  is  the  case  your  man  had 
no  business,  and  you  are  admitting  it,  on  the  other 
side  of  that  truck,  because  it  does  require  that 
binder  chain  to  be  on  the  opposite  side  of  the  brow 
log. 

Mr.  Biggs:  Testimony  has  been  taken  already 
of  Francis  showing  that  the  binder  chain  on  a  single 
log  could  be  completely  untied  from  the  opposite 
side  of  the  truck,  and  Mr.  Babcock  is  not  contend- 
ing that  the  loader  was  in  any  way  at  fault  in  the 
manner  in  which  it  was  tied. 

Mr.  Powers:  But  he  is  claiming,  when  he  makes 
the  other. 

Mr.  Babcock:  I  am  not  claiming  one  way  or  the 
other  on  that. 

Mr.  Powers:  Let's  go  down  here  and  see  whether 
you  make  [61]  that  claim.  I  didn't  bring  in  the 
Safety  Code.  ".  .  .  in  failing  to  enforce  .  .  ." — 
maybe  I  am  wi'ong —  ".  .  .  in  failure  to  enforce 
proper  rules  and  regulations  in  the  safe  operation 
of  the  dump  and  to  conduct  personally  safety  in- 
struction of  the  emi^loyees  engaged  in  the  perform- 
ance of  work  at  the  dump  and  in  violations  of  the 
provisions  of  Section  1.12,  1.13,  1.14,  1.17  of  the 
Logging  Safety  Code." 

Mr.  Babcock:  No,  I  am  reading  from  No.  2,  the 
one  we  are  reading  from. 

The  Court:     I  see  it  in  Subparagraph  (4). 

Mr.  Babcock:  Oh,  page  7.  I  will  have  to  take 
back  my  statement.  I  was  mistaken. 

Mr.  Powers:     We  worked  hard  getting  these  in 


vs.  Kathleen  Hutchens  105 

some  kind  of  shape,  here,  but  that  was  the  reason 
for  it.  And  that  would  be  the  only  reason  you  would 
put  in  there  that  the  head  loader  was  the  one  look- 
ing after  that  for  Francis. 

Mr.  Babcoek:  But  my  statement  remains  that 
we  aren't  charging  Francis  with  negligence. 

Mr.  Powers:  But  what  you  are  trying  to  do  is 
exonerate  your  own  man  from  negligence. 

Mr.  Babcoek:     Naturally. 

Mr.  Powers:  And  that  is  the  reason  we  want 
this  in. 

Mr.  Biggs :  What  are  these  sections,  and  are  they 
sections  you  are  relying  on  I 

Mr.  Babcoek:     Yes.  [62] 

*     *     * 

The  Court:  What  is  your  view  as  to  whether 
or  not  the  [65]  violation  of  the  Safety  Code  pro- 
vision or  any  administrative  ruling  would  be 
negligence  or  is  evidence  of  negligence?  Is  there 
any  dispute  about  that? 

Mr.  Babcoek:  It  is  our  understanding  and  our 
position  that  it  does  constitute  negligence  per  se. 

The  Court:  Is  that  your  contention  also,  Mr. 
Powers  ? 

Mr.  Powers:  Our  contention  is  that  the  jury 
should  go  by  the  facts  here  and  not  by  this  Safety 
Code.  We  didn't  think  that  the  Safety  Code  came 
into  it  until  they  brought  it  in.  Now  they  brought 
it  in  and  so  we  have  answered  them  on  the  Safety 
Code. 

The  Court:  In  other  words,  you  think  the  jury 
should  have  the  information  contained  in  the  rules 
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of  the  Safety  Code.    You  are  pleading  it  yourself, 
and  therefore 

Mr.  Powers:  I  am  simply  pleading  it  in  answer 
to  them.  I  wouldn't  have  written  it  in  at  all  unless 
they  first  brought  it  in.  They  opened  it  up,  and  I 
can,  without  prejudice  to  my  position,  answer  it, 
and  that  is  what  brought  it  in. 

Mr.  Babcock:  If  he  is  going  to  contend  that 
plaintiff  violated  some  e\idence  of  the  contention  I 
think  he  should  make  a  definite  position  on  it. 

Mr.  Powers:  I  made  my  position  very  clear. 
You  claim  there  was  a  violation  of  the  Safety  Code. 
I  don't  think  the  Safety  Code  should  be  in  it  at 
all,  but  since  you  opened  it  up  I  have  the  right,  I 
think,  to  reply  to  it  without  saying  that  [66]  it 
should  come  in.  If  the  Court  should  rule  that  you 
are  right,  that  the  jury  shall  be  instructed  as  to 
what  the  Safety  Code  is,  then  I  would  want  an  in- 
struction on  mine.  In  other  words,  I  have  got  to  be 
prepared  to  meet  whatever  the  ruling  of  the  Court 
is  on  that.  If  the  Court  would  want  to  rule  on  it 
now  we  could  leave  it  out  and  it  would  be  a  wonder- 
ful thing.  I  would  just  as  soon  have  the  Court  rule 
on  it  in  advance.  I  would  be  very  much  pleased 
to  have  the  Court  rule  whether  the  Safety  Code 
will  be  given  to  the  jurj^  as  some  guide. 

The  Court:  There  is  a  recent  decision  upon  the 
admissibility  of  safety  codes,  is  there  not? 

Mr.  Babcock:     I  am  not  familiar  with  it. 

Mr.  Biggs:  Yes,  I  think  there  is,  your  Honor.  I 
think  that  if  a  situation  is  one  to  which  the  logging 
or  sawmill  code  promulgated  by  the  Accident  Com- 
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mission  applies,  violation  of  it  is  negligence  per  se. 

Mr.  Babcock:  The  last  case  I  know  is  Farley  v. 
Consolidated  Timber  Company,  in  which  the  Court 
held  that  the  requirements  of  the  Code  were  matters 
of  public  law,  and,  by  implication,  at  least,  al- 
though not  in  so  many  words,  that  they  constituted 
negligence  per  se  in  the  situation  to  which  they 
applied. 

Mr.  Powers:  Is  that  the  case  of  Bob  Mautz  and 
Glenn  Jack*? 

Mr.  Biggs:     No;  Bill  Morrison  and 

The  Court:     Let's  keep  going.  [67] 

*  *     * 

The  Court:  Now,  the  issues  of  fact,  is  there  any 
objection  as  to  these? 

Mr.  Babcock :  I  might  say  on  those,  your  Honor, 
in  connection  with  the  same  question  that  came  up 
under  the  contentions  of  [70]  fact,  perhaps  we  will 
want  to  revise  the  way  I  have  them  stated  to  make 
it  clear  that  we  aren't  claiming  joint  employment, 
because  they  are  misleading,  I  admit,  at  the  present 
time. 

Mr.  Powers:  You  will  clear  that  up  in  the  con- 
tentions, too,  won't  you? 

Mr.  Babcock:  At  the  same  time  as  I  clear  it  up 
in  the  contentions.  [71] 

*  *     * 

The  Court:  Let  me  ask  one  other  question.  As- 
sume that  the  plaintiff  does  not  recover  against 
C.  D.  Johnson  Lumber  Company.    Have  vou  anv- 
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thing  in  a  separate  trial  to  go  against  William  R. 
Francis  ? 

Mr.  Babcock :     Not  in  this  case. 

The  Court:     Not  in  this  case*? 

Mr.  Babcock:  We  have  pending  now  a  Work- 
men's Compensation  claim,  which  has  been  initially 
rejected,  and  I  wouldn't  say — it  is  conceivable  that 
at  some  future  date  it  might  be  decided  to  sue 
Francis  separately.  I  don't  know.  I  hadn't  thought 
about  it. 

The  Court:  Under  the  Employers'  Liability 
Act? 

Mr.  Babcock:  That's  right;  because  he  didn't 
cover  these  drivers  under  his  contributions.  He 
covered  all  the  other  employees,  but  he  didn't  make 
contributions  to  the  state  for  drivers.  [82] 

The  Court:  What  did  that  mean?  If  he  should 
have  paid  contributions  and  didn't,  he  would  be 
liable  under  the  Compensation  Act,  but  he  wouldn't 
be  liable  under  the  Employers'  Liability. 

Mr.  Babcock:  What  I  had  in  mind,  if  the  state 
rejects  that  claim,  if  its  rejection  is  sustained  on 
appeal  either  on  the  theory  that  he  was  an  inde- 
pendent contractor  or  some  other  theory,  then  it  is 
conceivable — I  don't  think  likely,  but  it  is  con- 
ceivable— we  might  bring  some  cause  of  action 
against  Francis. 

The  Court:  C.  D.  Johnson  would  be  out  of  the 
case  anyway. 

Mr.  Babcock:  I  don't  think  there  is  much  prob- 
ability of  that,  but  I  don't  want  to  make  a  statement. 

Mr.  Biggs :  Do  you  see  any  purpose  at  all  in  my 
being  held  in  this  case? 
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Mr.  Babcock:     No.  [83] 

♦     *     * 

Mr.  Babcock:  While  we  are  waiting  for  Mr. 
Powers,  I  might  say  that  I  informed  Mr.  Powers 
and  Mr.  Nash  last  Friday  that  we  were  going  to 
abandon  the  contention  we  had  that  decedent  [84] 
was  an  employee  of  C.  D.  Johnson  Lumber  Com- 
pany. 

The  Court:  I  didn't  hear  you.  You  are  not  go- 
ing to 


Mr.  Babcock:  We  are  going  to  abandon  that 
contention. 

The  Court:     You  are  going  to  abandon? 

Mr.  Babcock:  Yes.  We  are  going  to  rely 
simply — he  was  an  employee  of  Francis  and  worked 
at  this  place  and  was  required  to  work  with  Johnson 
at  that  place. 

The  Court :  In  view  of  that  fact,  the  probabilities 
are  that  Mr.  Nash  will  no  longer  appear  in  the  case. 

Mr.  Babcock:  He  said  that  he  thought  he  would 
file  a  motion  for  a  withdrawal  or  a  form  of  with- 
drawal of  some  kind,  and  that  he  didn't  think  that 
he  would  be  here  in  the  morning.  [85] 

*  *  45- 

Mr.  Powers:  Now,  you  are  changing  your  con- 
tentions, as  I  understand  it,  very  materially  from 
what  they  were.  See  if  I  am  correct,  now — elimi- 
nating from  the  pre-trial  order  any  claim  that  the 
deceased  was  an  employee  of  C.  D.  Johnson  Lumber 
Company,  either  in  any  special  employment,  general 
employment,  or  employment  of  any  kind  of  the  de- 
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fendant  C.  D.  Johnson  Lumber  Corporation.    Now, 
is  that  clear? 

Mr.  Babcock:     That's  correct.  [110] 


Certificate 
I,  Catherine  Mulvey,  Official  Reporter  of  Depart- 
ment No.  8  of  the  Circuit  Court  of  the  State  of 
Oregon,  Fourth  Judicial  District,  certify  that  I  have 
transcribed  into  typewriting  from  the  notes  of  Glenn 
G.  Foster,  an  official  reporter  of  the  above-entitled 
Court,  now  deceased,  the  proceedings  had  upon  pre- 
trial conferences  in  the  above-entitled  cause  on  May 
16  and  22,  1951,  and  that  the  foregoing  and  hereto 
attached  115  pages  of  typewritten  matter,  numbered 
1  to  115,  both  inclusive,  constitute  a  full,  true,  and 
accurate  transcript  of  the  notes  of  the  said  Glenn 
G.  Foster,  deceased. 

Dated   at    Portland,    Oregon,    this    17th   day    of 
March,  1951. 

/s/  CATHERINE  MULVEY, 
Court  Reporter. 

[Endorsed]:     Filed  April  5,  1951. 
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[Title  of  District  Court  and  Cause.] 

Portland,  Oregon 
June  20,  1950,  10:45  o 'Clock  A.M. 

Before:  Honorable  Gus  J.  Solomon, 
Judge. 

Appearances : 

WILLIAM  A.  BABCOCK,  and 
EMERSON  U.  SIMS, 

Of  Attorneys  for  Plaintiff. 

JAMES  ARTHUR  POWERS, 

Of  Attorneys  for  Defendant. 

TRANSCRIPT  OF  EVIDENCE 

(A  jury  was  duly  and  regularly  empaneled 
and  sworn,  opening  statements  were  made 
by  counsel  in  behalf  of  the  respective  parties, 
and  thereafter  an  adjournment  was  taken  until 
2:00  o'clock  p.m.,  of  this  day,  Tuesday,  June 
20,  1950,  at  which  time  the  following  further 
proceedings  were  had  herein:) 

The  Court:     You  may  proceed. 
Mr.  Sims:     Mr.  Vincent. 

CLYDE  C.  VINCENT 
was  thereupon  produced  as  a  witness  in  behalf  of 
the   plaintiff,   and,   having   been   first   duly   sworn, 
testified  as  follows: 
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Direct  Examination 
By  Mr.  Sims: 

Q.  You  are  Mr.  Clyde  Vincent  and  the  Mr.  Vin- 
cent I  was  talking  about  to  the  jury  here  this 
morning"?  A.     How  is  that? 

Q.     You  are  Mr.  Clyde  Vincent?  A.     Yes. 

Q.     Do  you  have  trouble  hearing  me? 

A.     I  did  at  first. 

Q.  I  will  try  to  keep  my  voice  up  a  little  bit. 
I  said  you  are  the  Mr.  Vincent  that  we  have  re- 
ferred to  this  morning  in  talking  about  the  fore- 
man   A.     Yes,  sir.  [2*] 

Q.    at  C.  D.  Johnson  Company.    About  how 

old  are  you  now,  Mr.  Vincent? 

A.     I  will  be  fifty-seven  in  September. 

Q.     And  you  live  over  at  the  coast,  Toledo? 

A.     Yes,  sir. 

Q.  And  I  believe  you  work  for  the  defendant 
Johnson  Lumber  Company,  and  have  for  quite  a 
while.    Is  that  right?  A.     About  eight  years. 

Q.  About  eight  years.  And  you  are  still  working 
there  now,  aren't  you?  A.     Yes,  sir. 

Q.  And  in  a  general  way  what  were  .your  duties — 
what  was  your  job — last  August,  1949,  when  Dean 
Hutchens  was 

A.  Well,  sir,  I  am  in  charge  of  the  boom  crew 
there  in  regards  to  telling  the  men  what  time  of 
day  to  come  to  work  and  planning  the  work  to  be 
done,  how  we  are  going  to  take  care  of  the  logs,  and 
so  on. 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Q.  Would  it  be  an  accurate  statement  for  me  to 
suggest  that  your  work  is  on  the  water,  having 
to  do  with  the  boys  that  are  working  on  the  water? 

A.     Yes,  sir. 

Q.  Were  you  on  the  job  the  day  of  the  Hutchens 
accident?  A.     Yes,   sir. 

Q,  And  did  you  happen  to  be  on  the  water  that 
day,  or  did  you  happen  to  be  on  the  dock?  [3] 

A.     I  was  on  the  dock. 

Mr.  Sims :  I  wonder  if  we  might  have  the  photo- 
graphs. 

Q.  We  are  handing  you  a  group  of  photographs, 
Mr.  Vincent,  through  the  courtesy  of  the  bailiff,  and 
I  am  wondering  if  you  can  identify  those  pictures. 
You  can  look  at  them  quickly  and  tell  us  if  you 
can  identify  the  pictures,  know  what  they  are. 

A.     I  would  say  that  is  Mr.  Dean  Hutchens. 

Q.     All  right.   Then  the  next  picture. 

The  Court:     Will  you  please  identify  them? 

Q.     (By  Mr.  Sims)  :     On  the  back  is  a  number. 

A.  That  is  Exhibit— Case  No.  5087,  Exhibit  No. 
2.  This  is  a  picture  of  the  log  dump  with  a  load 
at  the  brow  log  and  line  tightened  up. 

Mr.  Sims:  I  wonder,  your  Honor,  if,  for  con- 
venience's sake,  I  might  continue  with  the  witness 
and  then  later  offer  them  in  evidence  as  one  ex- 
hibit— counsel  has  already  seen  them — and  then 
show  them  to  the  jury  instead  of  taking  them  one 
at  a  time. 

The  Court:     That  is  Plaintiff's  3,  isn't  it? 

A.     Exhibit  3. 
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Q.  (By  Mr.  Sims)  :  All  right.  Then  the  next 
one.  You  go  right  ahead,  Mr.  Vincent,  and  take  the 
pictures. 

A.  Well,  that  seems  to  be  about  the  same  picture 
of  the  donkey,  perhaps  of  a  different  load — Exhibit 
No.  4.  That  is  [4]  taken  at  a  different  angle.  Not 
the  same  load,  I  don't  believe. 

Mr.  Powers:  We  would  have  no  objection — ^we 
have  already  waived  identification — to  having  coun- 
sel state  what  they  are.  He  can  state  what  they  are. 

Mr.  Sims:  Then  I  will  offer  them  in  evidence 
and  show  them  to  the  jury. 

Mr.  Powers:  Well,  I  think  you  ought  to  state 
what  they  are. 

Mr.  Sims :  If  1  may  stand  by  the  witness  we  can 
look  at  them  together. 

The  Court:  I  don't  think  it  is  necessary  for  the 
witness  to  look  at  them.  You  can  just  tell  what 
they  are. 

Will  you  give  them  back  to  Mr.  Sims? 

Mr.  Sims:  As  I  understand  it,  these  are  now  in 
evidence — I  am  offering  them  in  evidence. 

The  Court:     T\Tiat  are  you  offering  in  evidence? 

Mr.  Sims:  I  am  offering  Pre-trial  Exhibit  No. 
2  in  evidence,  and,  as  I  understand  it,  there  is  no 
objection. 

The  Court:  2  and  what  else?  You  have  a  num- 
ber of  photographs.  If  you  will  just  list  the  ones 
you  are  offering. 

Mr.  Sims:     2  to  14,  inclusive. 

The  Court:     Any  objection? 
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Mr.  Powers:  No.  They  are  offered,  I  might  say, 
as  having  been  taken  at  other  times  and  merely  as 
illustrative  of  the  general  conditions  there,  and  not 
to  prove  any  specific  fact  in  this  case?  [5] 

Mr.  Sims :  I  wouldn  't  want  to  be  limited  in  that, 
because,  they  do  prove  some  specific  fact.  They 
show  this  specific  brow  log  and  a  photograph  of  this 
particular  plaintiff.  They  are  not  just  to  be 
scrubbed  off  quite  that  way. 

Mr.  Powers:  Well,  at  the  pre-trial  we  had  on 
this  that  is  the  purpose  of  them — that  is,  they  were 
illustrative.  As  far  as  the  one  of  the  plaintiff  is 
concerned,  that,  of  course,  would  be  his  picture. 
We  don't  mind  that,  but  this  doesn't  show  the  con- 
dition as  of  the  time  of  the  accident.  I  mean  these 
were  taken  at  another  time,  so  all  they  can  do  is  to 
illustrate  the  general  circumstances  which  we  want 
them  to  go  into,  but  they  were  not  taken  on  the  day 
of  the  accident. 

Mr.  Sims:     That  is  what  I  am  sajang. 

Mr.  Powers:  So  they  will  be  illustrative  as  to 
the  general  condition,  and  no  objection. 

The  Court :     Exhibits  2  to  14  are  admitted. 

(The  photographs,  so  offered  and  received, 
having  been  preAiously  marked  Plaintiff's  Pre- 
trial Exhibits  2  to  14,  inclusive,  were  thereupon 
admitted  in  evidence  as  Plaintiff's  Exhibits  2 
to  14,  inclusive.) 

Mr.  Sims :     The  first  photograph  that  I  am  hand- 


116  C.  D.  Johnson  Lumber  Corp.,  etc., 

(Testimony  of  Clyde  C.  Vincent.) 

ing  you  is  No.  2,  and  that  is  a  photograph  of  the 

plaintiff. 

No.  3  is  a  picture,  as  suggested  by  the  Witness 
Vincent,  showing  the  dock,  two  loads  of  logs,  the 
crane  with  [6]  a  sling  line  under  the  load  tightened. 

And  No.  4  is  a  photograph  with  much  the  same 
view,  again  showing  the  crane,  the  dock  upon  which 
the  crane  rests.  It  does  not  show,  however,  the 
same  level  that  the  trucks  were  required  to  use.  It 
does  show  the  load  and  the  sling  line  under  the  load 
with  the  sling  line  tightened.  I  am  handing  this 
No.  4  to  Mr.  Powers,  and  from  him  to  the  bailiff,  to 
the  jury. 

And  No.  5  is  much  the  same  as  No.  4,  except  a 
different  view.  I  am  handing  that  to  counsel  and 
then  to  the  bailiff. 

No.  6  presents  the  same  problem  except  and  with 
this  difference:  that  this  shows  the  crane  at  a  time 
when  it  is  at  the  end  of  the  dock  that  it  travels 
upon  and  shows  a  different  view,  but  it  principally 
shows  the  level  upon  which  the  trucks  operate.  It 
shows  two  loads.  It  shows  a  crane  with  the  sling 
line  tightened,  and  it  is  taken,  as  I  have  suggested, 
at  the  end  of  the  dock  where  the  unloading  crane 
travels.  That  was  No.  6,  I  believe. 

No.  7  is 

Mr.  Powers:  That  last  one  is  looking  south.  I 
will  add  that.    Is  that  right? 

Mr.  Sims:  I  think  that's  right,  yes.  Thank  you, 
Mr.  Powers. 

The  next  picture  is  No.  7,  and  it  shows  the  same 
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operation,  but  is  taken  from  the  level  that  the  crane 

is  [7]  traveling. 

No.  8  is  simply  a  picture  of  a  truck  with  a  one- 
log  load. 

No.  9 

Mr.  Powers:     What  is  that,  please? 

Mr.  Sims :     That  is  a  picture  of  a  one-log  load. 

Mr.  Powers :     No  particular  truck  ? 

Mr.  Sims:     No. 

No.  9  is  a  close-up  of  the  trailer  end  of  a  load 
and  shows  the  channel  that  the  cheese  block,  or 
whatever  we  might  call  it — how  do  we  refer  to 
these? 

Mr.  Powers:     They  are  called  bunk  blocks. 

Mr.  Sims:  Well,  a  cheese  block  is  a  bunk  block, 
and  it  shows  the  chain  that  is  tightened. 

No.  10  is  the  same  as  the  former  picture  except 
it  shows  the  arrangement  b}^  which  the  chain  binder 
is  tightened,  that  tightens  the  chain  that  goes  around 
the  load. 

No.  11  is  a  close-up  that  was  taken  of  the  channel 
and  the  cheese  block.  It  shows  tlie  chain  that  is 
attached  to  it.   That  is  No.  11. 

No.  12  is  a  picture  showing  a  chain  tied  to  it,  I 
believe  to  the  trailer.  I  am  not  sure.  Is  that  the 
trailer  or  the  truck?   Tied  to  the  truck. 

No.  13  is  a  picture  of  the  dock,  itself,  without  any 
truck  or  log  on  the  dock.  It  is  the  dock  that  is 
involved,  [8]  and  shows  three  brow  logs.  It  shows 
the  railroad  track,  and  it  shows  the  level  of  the 
dock  as  used  by  the  trucks.    It  shows  somewhat  the 
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level  upon  which  the  unloading  crane  rests.   There 
are  some  4  by  8's,  or  something  of  the  kind,  in  the 
foreground  that  have  nothing  whatsoever  to  do  with 
this  particular  trial.    That  is  No.  13,  I  believe. 

No.  14  is  another  picture  wdiich  was  taken  from  a 
slightly  different  angle  and  discloses  the  foreground 
of  this  operation  and  the  end  of  the  brow  log  that 
is  involved,  shows  the  unloading  crane  and  the  two 
levels. 

Mr.  Powers :     And  looking  north  % 

Air.  Sims:     Looking  north. 

Thank  you,  Mr.  Powers. 

The  Court:  All  right,  Mr.  Sims.  I  think  they 
are  through.   You  may  proceed. 

Mr.  Sims:     May  1% 

The  Court:     Yes. 

Mr.  Sims :     Thank  you. 

Q.  Mr.  Vincent,  on  this  particular  day  in  ques- 
tion, whereabouts  were  you  there  at  this  landing? 

A.  I  was  about  eight  feet  to  the  right  and  per- 
haps ten  feet  to  the  front  of  the  truck. 

Q.  Now,  then,  could  you  take  these  pictures 
again  and  indicate  from  one  of  the  pictures,  iden- 
tifying it  by  the  number  that  ajjpears  on  the  back, 
which  picture  you  feel  discloses  your  [9]  location? 
I  would  suggest,  Mr.  Vincent,  that  it  might  be  that 
No.  14  will  help  you. 

A.     Yes,  that  is  a  very  clear  picture. 

Q.     You  remember  when  I  was  there? 

A.    Yes,  sir. 

Q.     And  you  helped  me,  I  think.    What  picture, 
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Mr.  Vincent,  are  you  referring  to '?  A.     No.  11. 

Q.  And  No.  14  shows  where  you  were  standing, 
you  say? 

A.  Well,  at  the  time  Mr.  Neal  asked  me  for  the 
signal  1  was  sitting  on  this  pile  of  lumber,  or  a 
similar  pile,  and  I  got  up  to  see  if  this  boom  man 
was  clear. 

Q.  All  right.  Now,  what  did  you  do  to  deter- 
mine if  he  was  clear"? 

A.  I  got  up  and  walked  over  in  front  of  the 
truck  in  the  middle  of  this  railroad  track,  prac- 
tically, and  I  could  see  his  head  down  on  the  boom. 

Q.     Yes. 

A.  (Continuing) :  And  I  signaled  Mr.  Neal  that 
he  was  in  the  clear. 

Q.     And 

Mr.  Powers:     Who  was  in  the  clear? 

Q.  (By  Mr.  Sims) :  Well,  you  mean  the  man 
that  was  on  the  water?  A.     Yes,  sir. 

Q.  Yes.  I  understood  you.  And,  in  other  words, 
there  was  no  [10]  person  that  would  be  involved  in 
any  way  or  affected  in  any  way  by  the  unloading. 
That  is  what  you  meant,  wasn't  it? 

Mr.  Powers:  Just  a  moment.  If  the  witness 
please,  if  you  don't  hear  the  question,  give  us  a 
chance  to  interpose.  Now,  I  would  like  to  have  coun- 
sel ask  him  directly  what  he  means.  Now,  if  he 
means  Dean  Hutchens,  he  ought  to  make  it  clear 
to  the  witness.  Is  that  whom  you  mean  ? 

Mr.  Sims:     No,  of  course  not. 
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Q.  Mr.  Dean  Hutchens  was  not  a  boom  man,  was 
he? 

Mr.  Powers :  No,  no  one  contends  he  was  a  boom 
man.  A.     No. 

Q.  (By  Mr.  Sims)  :  Now,  you  said  the  boom 
men  were  clear.  Is  that  right  ?  And  that  is  what  you 
meant?  A.     Yes,  sir. 

Q.  And  then  what  was  the  next  thing  that  hap- 
pened?  Did  you  then  give  a  signal  to  Mr.  Neal? 

A.  As  I  saw  the  boom  man  I  gave  the  signal,  yes, 
sir. 

Q.  And  at  that  time  you  were  standing  in  front 
of  the  truck?  A.     Yes,  sir. 

Q.  Was  it  your  duty  at  that  time,  or  has  it  ever 
been  your  duty,  to  see  to  it  that  all  men  are  in  the 
clear  both  on  the  water  and  on  the  dock  at  the  time 
of  an  unloading?  A.     No,  sir. 

Q.     Is  there  such  a  man? 

A.     No,  sir.  [11] 

Q.     Is  there  such  an  employee? 

A.  The  only  one  is  the  man  that  is  operating 
the  crane.  In  his  judgment  everyone  is  supposed 
to  be  in  the  <;lear  when  he  dumps  the  load. 

Q.  Now,  then,  would  you  turn  to  one  of  the 
pictures  that  you  feel  discloses  best  where  the  un- 
loading engineer  is?  Which  one  of  those  pictures 
do  you  think  shows  that  the  best  ?  I  think  12  or  13, 
perhaps. 

A.  Well,  I  can't  see  where  he  is  sitting,  but  it  is 
in  front  of  this  donkey  facing  the  log. 

Q.     All  right.   Now,  what  picture  is  that,  please? 
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A.     No.  7. 

Q.  No.  7.  Thank  you.  And  that  is  taken  in  what 
direction '? 

A.  Well,  it  was  taken  from  a  different  brow  log, 
but  it  was  taken  from  the  southerly  direction. 

Q.  That  would  be,  then,  faced  towards  the  direc- 
tion that  the  trucks  approached  from? 

A.    Yes,  sir. 

Q.     The  dock  runs  north  and  south? 

A.     Yes,  sir. 

Q.  That's  right,  yes.  Now,  what  then  happened 
as  soon  as  you  signaled  that  the  boom  men  were 
then  in  the  clear?   What  then  happened? 

A.  I  believe  he  proceeded  to  dmnp  the  log  im- 
mediately. 

Q.  And  who  was  it  that  would  determine  which 
brow  log  would  be  [12]  used?  Is  that  the  job  of  the 
boom  foreman  or  the  unloading  engineer? 

A.     That  is  my  job. 

Q.     That  would  be  part  of  your  job  ? 

A.    Yes,  sir. 

Q.  And  the  unloading  engineer — describe  that 
crane,  please,  a  little  bit  to  us.  Is  it  a  movable 
thing? 

A.  You  understand  we  don't  have  water  to  float 
logs  at  all  times  of  the  day.  Therefore  we  have 
three  brow  logs,  and  when  they  are  not  loading  we 
pile  them  up  until  we  get  one  piled  up  as  many  as 
we  can  get  in  there,  and  then  we  move  to  the  other 
and  proceed  to  the  same  thing,  and  when  the  water 
comes  in  they  are  broken  down  and  floated  away. 
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Q.  About  how  wide  is  the  dock  that  the  truck 
drivers  have  to  drive  on? 

A.     Oh,  eleven  or  twelve  feet. 

Q.  And  ordinarily — I  realize  that  with  the  com- 
ing in  and  out  of  the  tides  it  makes  a  lot  of  differ- 
ence, but  about  how  high  is  this  level  of  the  dock 
from  the  water  ? 

A.     At  low  water  I  'd  say  fifteen  feet. 

Q.  And  at  high  water  it  is  what?  How  much 
less  ? 

A.  Oh,  six  or  eight  feet,  depending  on  the  size  of 
the  tide. 

Q.  Whether  it  is  a  high  tide  or  not.  Yes.  Then 
this  unloading  crane  is  on  a  dock.  We  observe  that 
is  a  little  higher  than  the  dock  the  boys  drive  on 
with  the  trucks.  About  how  much  [13]  higher  is  it  ? 

A.     Approximately  three  feet. 

Q.    About  three  or  four  feet,  would  you  say? 

A.     Between  three  and  four  feet;  yes,  sir. 

Q.  And  then  the  seat  of  the  chain,  itself,  is  up 
above  the  level  of  the  dock  that  the  crane  is  on  how 
much?  A.    About  six  feet. 

Q.     How  is  this  unloading  crane  moved? 

A.  Well,  it  is  a  converted  steam  shovel,  and  it 
travels  on  tracks  that  is  driven  by  gears  from  the 
main  engine. 

Q.  Would  it  be  a  fair  statement  for  me  to  say  it 
is  the  wide  caterpillar-type  of  traction? 

A.     Yes,  sir. 

Q.     And  is  it  moved  up  and  down  then  to  ac42om- 
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inodate  the  particular  brow  log  you  are  going  to 

use?  A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.  Who  was  the  unloading  engineer  there  that 
day,  if  any?  A.     How  is  that? 

Q.     Who  was  the  unloading  engineer? 

A.     Mr.  Fred  Neal. 

Q.  That  was  Mr.  Neal.  And  he  has  been  there 
about  how  many  years,  if  you  know? 

A.  Well,  he  was  there  before  I  was,  and  I  came 
on  that  particular  [14]  job  six  years  ago,  and  I 
believe  and  I  think  he  was  there  perhaps  two  or 
three  years  before  I  was. 

Q.  You  have  already  testified  by  whom  you  are 
employed,  but  by  whom  is  Mr.  Neal  employed? 

A.     The  same  party. 

Q.     The  C.  D.  Johnson  Lumber  Company? 

A.    Yes,  sir. 

Q.    And  whose  dock  is  this? 

A.     C.  D.  Johnson  Lumber  Company. 

Q.    And  whose  unloading  crane? 

A.     C.  D.  Johnson's. 

Mr.  Powers:     That  is  all  admitted. 

Mr.  Sims:     Descriptive. 

Mr.  Powers:  I  don't  see  how.  It  is  all  admitted, 
and  no  need  of  taking  time  on  it. 

Mr.  Sims :     All  right. 

Q.  And  how  is  the  log,  or  are  the  logs,  the  load, 
unloaded?  How  is  that  done?  Will  vou  take  that 
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step  by  step  and  tell  us — after  the  truck  comes  in 

there  with  a  load  of  logs? 

A.  Well,  as  the  driver  drives  in  to  the  brow  log 
the  man  on  the  donkey  swings  the  block  and  the 
lines  along  with  the  load  something  along  near  the 
center  of  the  load.  AVhen  he  gets  to  the  proper  posi- 
tion to  unload  that  log  he  is  given  a  whistle  signal 
to  stop.  If  he  happens  to  go  too  far  ahead  he  is 
whistled  to  back  up.  Then  the  driver  proceeds  to 
get  out  of  his  truck,  [15]  take  this  line,  this  unload- 
ing line,  which  is  laying  on  the  line  which  he  drives 
over,  puts  it  over  the  reach,  and  puts  it  onto  the 
block,  and  that  is  immediately  tightened  up,  and 
then  he  proceeds  to  take  off  his  chains  unless  he 
unfastens  the  hooks  that  fastens  his  bunk  chains  or 
bunk  blocks,  and  then  he  is  supposed  to  be  ready  to 
dump  his  load,  and  the  procedure  from  then  is  for 
that  truck  driver  to  see  that  the  boys  are  clear  on 
the  water,  and  if  there  is  two  there  you  will  see  one 
man  usually  knock  one  chain,  one  rear  end  chain, 
and  the  other  man  will  knock  the  front  end  chain. 
That  is  when  they  are  quite  busy,  you  know,  and 
each  truck  driver  is  trying  to  help  the  other  fellow 
along  to  save  time.  At  that  time  there  is  a  signal 
man  at  each  end,  as  a  rule,  and  gives  us  a  double 
check. 

Q.     And  that  is  a  practicable 

A.  (Continuing) :  And  if  a  man  is  alone  it 
saves  him  from  walking  from  the  ]3ack  end  to  the 
front  end. 

Q.     May  I  ask  this,  Mr.  Vincent:  From  your  ex- 
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perience  is  that  a  practical  sort  of  an  arrangement 

for  there  to  be  two  men  to  work  together  ? 

Mr.  Powers:  That  is  a  question  for  the  jury,  a 
question  of  law. 

Mr.  Sims:  Practicability?  We  charge  it  was 
practical  for  them  to  have  the  extra  man  there.  The 
evidence  will  show,  of  course,  that  at  this  time  there 
was  no  other  truck  driver  there.  [16]  I  believe  it 
will. 

The  Court :  You  are  claiming  that  this  man,  Mr. 
Vincent,  is  an  expert? 

Mr.  Sims:  Yes,  your  Honor;  he  is.  He  has 
worked,  he  said,  eight  years,  and  was  a  foreman 
there  in  charge  of  this  particular  operation. 

The  Court:  \^Tiat  did  you  do  prior  to  the  time 
you  were  a  boom  foreman  for  C.  T>.  Johnson  Lum- 
ber Company? 

A.  I  worked  for  the  Linn  County  Logging  Com- 
pany. 

The  Court:     Were  you  a  boom  foreman  then? 

A.     No,  sir. 

The  Court:  How  long  have  you  been  in  the  in- 
dustry ? 

A.  I  worked  for  Mr.  Carey,  I  guess,  ten  or 
twelve  years  before  I  came  there,  building  deep  sea 
rafts. 

The  Court:     Building  deep  sea  rafts? 

A.     Yes,  sir. 

The  Court:  How  long  have  you  been  in  the  log- 
ging and  sawmill  business? 

A.     About  twentv  vears. 
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The  Court :     Twenty  years. 

I  am  going  to  let  him  answer  the  question  and 
give  you  an  exception. 

Q.  (By  Mr.  Sims) :  Do  you  know  what  my 
question  is,  Mr.  Vincent? 

The  Witness:     Repeat  it. 

(Laist  question  read.)  [17] 

A.  As  to  safety — well,  there  is  a  question  there 
in  my  mind.  At  times  we  have  four  or  five  around 
there,  and  it  is  pretty  hard  to  look  after  them  all, 
don't  you  see. 

Q.     That's  right. 

A.  (Continuing) :  And  therefore  the  man  on 
the  donkey  has  that  extra  man  around  there  that  he 
has  to  watch,  and  the  more  there  is  aroimd  there 
the  more  you  have  got  to  watch.  I  also  operate  the 
unloading  rig,  you  understand. 

Q.  You  have  operated  the  crane  that  is  in  use — 
in  fact,  the  very  crane  we  have  the  picture  of, 
haven't  you?  A.     Yes,  sir. 

Q.  All  right.  And,  seated,  as  the  crane  operator 
is,  or  as  you  are  when  you  are  the  crane  operator, 
does  it  become  your  duty  as  a  part  of  the  operation 
of  the  crane  to  see  that  the  men  are  in  the  clear 
before  you  imload  ?  A.     Yes,  sir. 

Q.  You  mentioned  that  there  is  a  whistle  signal. 
From  your  experience  in  this  field,  Mr.  Vincent, 
would  it  be  a  practical,  safe  sort  of  an  arrangement 
for  there  to  be  a  whistle  signal  as  the  sling  line  is 
tightened  and  the  unloading  takes  place  to  give  a 
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further  warning  to  everybody  within  the  sound  of 
the  whistle  and  in  that  area  that  there  is  an  unload- 
ing taking  place? 

Mr.  Powers:     We  object. 

Q.  (By  Mr.  Sims) :  Could  that  be  done?  Could 
there  be  a  whistle  ?  [18] 

A.  It  could  be  done,  but  I  don't  see  it  would 
make  it  any  safer. 

The  Court :     Just  a  minute. 

Mr.  Powers:  I  will  withdraw  the  objection.  The 
witness  stated  he  didn't  see  it  would  be  any  safer 
to  have  a  whistle. 

Q.  (By  Mr.  Sims)  :  Could  there  be  such  a 
whistle  ? 

Mr.  Powers:  I  mil  object  to  that.  The  question 
is  a  safety  measure. 

The  Court:     I  will  sustain  that  objection. 

Q.  (By  Mr.  Sims)  :  About  how  much  higher — 
I  may  have  asked  you  this — is  the  level  upon  which 
the  crane  moves  than  the  level  upon  which  the 
trucks  drive?  I  asked  you  from  the  height  of  the 
water  up,  and  that  varies,  you  said,  according  to  the 
tide?  A.    Yes,  sir. 

Q.     And  I  asked  you  the  elevation  that  the  crane 

operator  was  above  you,  but  I  am  not  sure  that  I 

asked  you  this  other  question.  Would  you  give  us 

the  benefit  of  that,  the  difference  in  the  level  of  the 

!  floor  the  trucks  are  on  and  the  floor  that  the  crane 

t  is  on? 

A.     I  stated  between  three  and  four  feet,  I  thiiik. 
Q.     Thank  you.  I  wanted  to  be  sure  that  was  cor- 
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rect.  Now,  on  this  particular  occasion,  about  what 

time  of  day  was  it  that  Dean  Hutchens  drove  in 

there? 

A.  To  the  best  of  my  knowledge,  around  9:00 
or  9:30. 

Q.     And  what  kind  of  a  load  did  he  have?  [19] 

A.     A  one-log  load. 

Q.  And  did  you  observe  whether  the  truck  was 
spotted  by  Mr.  Neal,  or  did  you  do  that? 

A.     Mr.  Neal  did  that. 

Q.  And  then  what  is  the  next  thing  that  Dean 
Hutchens  did? 

A.  Well,  I  can't  recall.  I  don't  recall  that  I  ever 
saw  him  even  get  out  of  the  truck,  as  far  as  that 
goes. 

Q.     A^Hien  is  the  first  time  that  you  saw  him  ? 

A.  Oh,  I  suppose  two  or  three  weeks  before  the 
accident. 

Q.     I  mean  on  this  particular  day. 

A.  Oh,  I  suppose  I  saw  him  get  out  of  the  truck, 
but  as  to  his  actions  that  he  went  through  there  I 
can't  remember.  It  is  a  routine.  That  happens  two 
hundred  times  a  day.  How  could  you  expect  a  man 
to  remember  all  those  actions? 

Q.  That's  right.  Well,  when  is  the  first  distinct 
recollection  you  have  of  Dean  Hutchens  on  that 
particular  occasion?  Was  it  after  the  unloading? 

A.     After  the  unloading;  yes,  sir. 

Q.     And  where  was  he  at  that  time  ? 

A.  He  was  laying  to  the  side  of  the  rear  end  of 
the  trailer. 
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Q.  And  where  was  that  with  relation  to  the 
hrow  log? 

A.     At  the  north  end  of  the  brow  log. 

Q.     And  what  was  the  situation  then  at  that  time  '^ 

A.     Well,  he  appeared  to  be  crushed. 

Q.  And  did  you  make  any  examination  of  the 
trailer  to  determine  [20]  whether  the  chain  was  or 
was  not  removed? 

A.  Well,  we  all  looked  at  it  there.  There  was 
three  of  us,  and  everything  was  ready  to  dump  the 
load,  as  far  as  we  could  see. 

Q.  As  I  understand  it,  you  don't  know  whether 
there  was  a  chain  on  or  not  when  he  was  spotted 
there  at  the  brow  log.  You  don't  know  whether 
those  chains  had  been  removed  before  or  after  he 
stopped  ? 

A.  No,  sir;  I  don't  know  whether  there  was  a 
chain  on  there  when  he  come  there  or  not. 

Q.  What  other  man  or  men  were  there  around 
there  at  that  particular  time? 

A.  Well,  the  donkey  operator,  myself,  and  Mr. 
Spoor  was  all  that  happened  to  be  there  at  that 
particular  time. 

Q.  And  was  Mr.  Spoor  employed  by  C.  D.  John- 
son Lumber  Company,  or  was  he  another  truck 
driver  ? 

A.  Mr.  Spoor  was  employed  by  the  C.  D.  John- 
son on  the  boom. 

Q.    Well,  he  was  on  the  water? 

A.     He  was  on  the  water  at  that  time. 

Q.     Were  there  any  other  trucks  ahead   of  the 
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Hutchens  truck,  or  closely  behind  it,  as  you  recall? 

A.  Well,  we  had  perhaps  dumped  a  load  of  logs 
just  ahead  of  that.  I  don't  remember  how  long 
ahead  of  that. 

Q.  There  is  one  thing  that  we  haven't  covered 
at  all,  Siny  of  us,  and  that  is  this  business  after  the 
trucks  were  unloaded.  How  [21]  did  they  get  off  of 
this  dock? 

A.  Well,  there  is  a  kind  of  a  circle  they  go 
around  and  come  back  onto  the  tramway  again. 

Q.  And  is  that  fact  disclosed  by  one  of  these 
pictures,  this  turnaround? 

A.  1  don't  believe — well,  you  can  see  a  part  of  it 
here,  yes,  on  this  picture,  here  (indicating). 

Q.     And  that  is  picture  No.  what  ? 

A.  Well,  it  is  6,  I  suppose — 8  has  been  marked 
out  on  this  particular — it  is  No.  6. 

Q.     No.  6  shows  the  turnaround? 

A.  Well,  it  shows  where  it  comes  back  onto  the 
tramway,  here. 

Q.  To  the  best  of  your  recollection,  Mr.  Vincent, 
was  there  any  other  truck  driver  around  near  there 
at  this  time?  A.     No,  sir. 

Mr.  Sims:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Powers: 

Q.  Mr.  Vincent,  just  a  question  or  two.  After  the 
accident  occurred. and  you  went  back — that  is  when 
you  knew  the  deceased  had  been  crushed — now  the 
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log,  itself,  what  had  become  of  it  ?  Had  it  gone  down 

into  the  Yaquina  River  into  the  Bay? 

A.     Yes,  sir. 

Q.     It  had  gone  over  the  brow  into  the  water? 

A.     Yes,  sir.  [22] 

Q.  Now,  at  Yaquina  Bay  or  River,  you  men- 
tioned a  tidal  flow,  there.  It  is  affected  by  the  tide 
from  the  ocean,  isn't  it?  A.     Yes,  sir. 

Q.     And  it  is  tidal  water  in  there? 

A.     Yes,  sir. 

Q.  The  water,  itself,  as  I  understand  it,  is  a 
public  stream,  navigable  stream? 

A.     Yes,  sir. 

Q.  And  not  the  property  of  C.  D.  Johnson  Lum- 
ber Company? 

A.  Supposed  to  belong  to  the  Government,  I  be- 
lieve. 

Q.  Now,  when  you  get  the  logs  in  the  water,  what 
is  done  with  them?  Are  they  put  up  in  rafts,  in 
booms?  A.     Boom  sticks. 

Q.  They  are  put  up  in  boom  sticks  and  hauled 
away,  there,  are  they?  A.     Yes,  sir. 

Q.  Then  in  determining  whose  log  that  is,  who 
brought  the  log  in,  that,  then,  is  the  job  of  the 
scaler.  Is  that  right?  A.     The  log  is  brantled. 

Q.  The  log  is  branded  when  it  comes  in,  but  you 
say  it  is  put  into  boom  sticks?  A.     Yes,  sir. 

Q.  Then  somebody  has  got  to  determine  who 
brought  that  log  in?  A.     Yes,  sir. 

Q.  And  that  would  be  Mr.  Calavan,  would  it? 
Isn't  he  the  scaler?  [23]  A.     That's  right. 
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Q.  So  the  logs  of  Francis,  or  the  logs  the  de- 
ceased, Dean  Hutchens,  was  hauling,  they  would 
have  the  brand  on  them?  A.     Yes,  sir. 

Q.  And  you  could  tell  they  brought  the  logs  in 
from  that  brand  %  A.     Yes,  sir. 

Q.  Well,  Mr.  Vincent,  in  giving  the  signal  you 
mentioned — the  engineer,  there,  is  the  one  that  lifts 
the  log.  Now,  who  gives  the  signal  to  the  engineer 
that  the  unloading  operation  is  in  the  clear  and  go 
ahead  with  it?  A.     The  truck  driver. 

Q.     That  is  up  to  the  truck  driver,  isn't  it? 

A.     Yes,  sir. 

Q.  .And  I  think  it  is  your  testimony  that  one 
truck  driver  could  give  that  signal  as  well  as  two? 

A.     Well,  certainly. 

Q.  And  it  might  be  a  little  safer  not  to  have  two 
around  so  that  you  would  have  two  to  look  for.  Is 
that  right?  A.     That  is  my  contention. 

Q.  Now,  whose  work  is  it  to  get  that  load  ready 
for  lifting  and  dumping  into  the  water? 

A.     The  truck  driver. 

Q.  Is  there  an}^  employee  of  the  C.  D.  Johnson 
Lumber  Company  that  attempts  to  go  down  and  get 
that  load  ready,  or  is  that  done  entirely  by  the  truck 
driver?  [24]  1 

A.     Done  entirely  by  the  truck  driver. 

Q.  And  that  equipment  on  the  truck,  the  bunk 
blocks  and  the  binder  chains,  that  is  all  part  of  the 
truck  equipment,  isn't  it?  A.     Yes,  sir. 

Q.  And  the  only  equipment  that  CD.  Johnson 
has  there  at  all  is  the  sling  line  that  he  gets  around 
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his  load  and  attaches  onto  the  line  from  the  crane, 

outside  of  the  brow  log?  A.     And  the  donkey. 

Q.  And  the  donkey.  But  I  mean  of  any  moving 
equipment  around  there.  All  this  other  part  is  the 
truck  and  the  chains  and  bunk  blocks,  and  they  all 
belong  to  the  truck?  A.     Yes,  sir. 

Q.  Now,  then,  after  the  log  is  unloaded,  what 
does  the  truck  driver  do  with  respect  to  getting  his 
trailer  back  upon  his  truck  there  so  he  can  haul  it 
away? 

A.  He  puts  his  bunk  blocks  back  in  the  channel 
and  fastens  his  chains  so  that  they  don't  tangle 
around,  and  proceeds  to  hook  the  hook  onto  the 
loading  block,  onto  the  trailer,  and  pick  up  the — the 
donkey  engineer  picks  up  the  trailer  and  sets  it  on 
the  back  of  his  truck. 

Q.  But  in  that  work  in  handling  the  truck,  in 
making  the  truck  ready  for  unloading,  that  is  done 
by  the  truck  driver;  he  fastens  all  the  wires  and 
cables,  and  so  on?  A.     Yes,  sir. 

Q.     And  looks  after  the  equipment?  [25] 

A.     Yes,  sir. 

Q.  And  it  is  the  truck  driver  that  gives  the  sig- 
nal to  go  ahead  and  unload?  A.     Yes,  sir. 

Q.  Now,  you  never  give  that  signal  to  unload, 
do  you?  A.     No,  sir. 

Q.  And  this  signal  that  you  were  talking  about 
giving,  what  did  that  signal  relate  to — when  the 
boom  man  was  in  the  clear?  A.     Yes,  sir. 

Q.     That  is  all  that  related  to,  isn't  it? 

A.     Yes,  sir. 
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Q.  Now,  it  was  stated  here  this  morning  by  Mr. 
Sims  that  you  should  have  checked  up  on  the  driver 
to  see  where  he  was. 

Mr.  Sims:  Now,  just  a  minute.  If  the  Court 
please,  I  think  we  ought  to  confine  ourselves  some- 
what to  the  facts.  I  did  not  make  that  statement, 
to  my  recollection.  I  said  that  if  it  had  been  the 
duty 

The  Court :     It  doesn  't  make  any  difference  at  all. 

Mr.  Sims:     It  is  cross-examination. 

The  Court:     His  statement  is  not  evidence. 

AA^hy  don't  you  ask  him  the  question? 

Mr.'  Powers :  Well,  since  he  hasn  't  developed  it 
in  his  case,  I  won't  go  into  it,  if  that  is  the  case,  if 
he  isn't  going  to  intend  to  prove  what  I  thought  he 
said  he  was. 

The  Court :  The  jury  is  to  disregard  the  gratui- 
tous remarks  [26]  of  counsel. 

You  are  through  with  this  witness  ? 

Mr.  Powers :     I  wanted  to  ask  one  other  question. 

The  Court:     All  right. 

Q  (By  Mr.  Powers) :  Mr.  Vincent,  after  the 
accident  was  over,  as  I  understand  your  testimony, 
the  three  of  you  that  examined  the  truck  there 
found  that  the  truck  was  all  ready  to  be  unloaded? 

A.     Yes,  sir. 

Q.  There  were  no  broken  chains  or  anything  like 
that,  were  there?  A.     No,  sir. 

Q.  Now,  was  there,  in  fact,  any  binder  chain 
around  there  anyv\^here  that  you  saw? 

A.     Not  at  the  rear  end  of  the  truck. 
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Q.  Well,  did  you  see  a  binder  chain  anywhere? 
Did  you  look  around  ? 

A.  I  don't  recall  whether  I  looked  in  what  they 
call  the  jockey  box  or  not,  but  I  do  remember  Mr. 
Calavan  coming  immediately  after  and  saying, 
''Well,  no  loose  chains  or  anything  around." 

Q.  You  can't  say  that;  just  what  you  saw.  You 
didn't  see  a  loose  binder  chain  around  the  area  of 
the  truck  ?  A.     No,  sir. 

Q.  Now,  can  you  explain  to  the  jury,  if  you 
please,  the  difference  between  what  counsel  has  re- 
ferred to  as  a  binder  chain  [27]  and  a  bunk  chain — 
and  I  have  in  mind  particularly  the  length  of  a 
binder  chain.  Can  you  tell  the  jury  what  a  binder 
chain  does? 

A.  Well,  sir,  a  binder  chain  is  about  16  foot 
long,  on  the  average,  and  it  is  made  of  somewhat 
lighter  material  than  the  bunk  chains.  The  bunk 
chain  is  perhaps  8  feet  long  and  goes  immediately 
through  the  end  of  the  bunk,  a  hole  approximately 
that  large  (indicating).  It  is  fastened  on  one  end  to 
the  cheese  block,  or  the  bunk  block,  and  on  the  other 
end  it  has  a  hook  that  you  can  regulate  the  length 
by  when  we  want  to  tighten  up  the  load. 

Q.  Now,  is  a  bunk  chain  ordinarily  fixed  so  that 
you  can  release  it  from  either  side  ? 

A.  You  can  release  the  brow  log  side  from  the 
opposite  side 

Q.     Yes.  A.    of  the  brow  log. 

Q.  And  that  is  all  that  is  required.  As  I  under- 
stood your  testimony,  you  are  not  exactly  certain 
whether  you  saw  the  deceased  get  out  of  the  cab. 
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You  may  or  may  not  have  seen  him,  but  you  did  not 
see  him  again  until  after  the  accident  occurred.  Is 
that  right?  A.     Not  to  my  knowledge. 

Q.  You  never  saw  him  at  any  time,  did  you,  be- 
tw^een  the  load,  this  log  load  and  the  brow  log? 

A.    No,  sir.  [28] 

Mr.  Powers :     That  is  all. 

Redirect  Examination 
By  Mr.  Sims : 

Q.  Just  a  minute.  You  say  that  the  binder  chain 
would  be  perhaps  16  feet  long.  About  what  would  be 
the  value  of  that  chain? 

A.     Well,  sir,  I  don't  know. 

Q.  And  do  you  have  any  idea  what  the  value  of 
the  bunk  chain  would  be?  A.     No,  I  do  not. 

Q.  Now,  getting  back  to  this  matter  of  a  signal, 
would  it  be  a  practicable  thing  to  have  one  man 
whose  sole  duty  was  to  see  that  the  truck  driver  was 
in  the  clear,  or  truck  drivers  were  in  the  clear,  and 
also  that  the  men  on  the  water  would  be  in  the  clear 
so  that  there  would  only  be  one  man  giving  the  sig- 
nal instead  of  one  man  looking  at  the  water  and 
somebody  else  doing  something  with  reference  to 
the  water  ? 

The  Witness :     Would  you  repeat  that  again  ? 

Mr.  Powers :  Now,  let  me  just  say  that  Mr.  Vin- 
cent has  testified  that  it  is  up  to  the  truck  driver  to 
look  in  the  water,  and  after  looking  in  the  water  to 
give  the  signal,  and  he  testified  to  that,  your  Honor. 

Mr.    Sims:     Well,   counsel    knows    it   is    a    non- 
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delegable  duty  on  the  part  of  the  employer,  and  I 
think  it  is  a  part  of  our  case  and  my  duty  to  this 
jury  to  develop  whether  it  is  a  [29]  practicable 
thing  to  have  a  safety  man  on  the  dock  so  there  will 
be  only  one  signal.  It  is  true  that  what  they  are  do- 
ing is  letting  the  truck  drivers  do  some  signaling. 
I  am  asking  if  it  wouldn't  be  a  practicable  thing  to 
have  a  man  whose  sole  duty  would  be  to  see  that 
everybody  was  in  the  clear. 

The  Court:  Objection  overruled.  You  may  an- 
swer the  question,  Mr.  Vincent. 

A.     Well,  as  I  have  said  before 

Q.  (By  Mr.  Sims) :  Well,  you  answer  "Yes" 
or  "No,"  and  then  give  your  explanation. 

A.     No. 

Q.     You  don't  think  it  would  be  practical? 

A.  It  can  be  practical,  yes,  but  from  a  safety 
standpoint  I  can't  see  as  it  would  improve  things. 

Q.  If  you  had  not  been  the  boom  foreman,  if  you 
had  been  such  a  safety  man,  would  this  accident 
have  occurred? 

A.  Well,  any  man  is  subject  to  a  mistake.  That 
particular  accident  might  not  have  happened;  some 
other  might  happen. 

Q.     But  this  particular  accident 

Mr.  Powers:     We  will  object  to  that,  your  Honor. 

The  Court:  I  think  he  is  going  too  far.  I  will 
sustain  the  objection. 

Mr.  Powers:  I  move  that  that  question  and  an- 
swer be  stricken.  It  is  not  proper. 

The  Court:     Well,  you  didn't  object  to  it.  [30] 
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Mr.  Powers :  How  did  I  know  what  he  was  going 
to  say?  I  am  objecting  to  it  now  and  move  it  be 
stricken.  It  invades  the  province  of  the  jury  and  is 
not  a  proper  question,  what  might  have  occurred. 
It  is  the  highest  form  of  speculation  you  can  call 
for. 

Mr.  Sims:  As  I  understand  it,  your  Honor,  he 
was  facing  this  truck  so  that  his  ^4ew  was  straight 
down  the  brow  log,  and  that  is  the  reason  I  felt  that 
was  a  proper  question. 

Q.  It  would  have  been,  in  other  words,  a  safe 
practice  to  have  one  man  to  do  all  of  the  signaling 
for  the  unloading? 

Mr.  Powers :     I  move  that  it  be  stricken. 

The  Court :  I  am  going  to  strike  the  answer,  and 
the  jury  is  instructed  to  disregard  it. 

Q.  (By  Mr.  Sims)  :  From  your  view  there  in 
front  of  this  truck,  had  your  attention  been  called 
down  the  length  of  the  brow  log,  were  you  in  a  posi- 
tion where  you  might  have  seen  Dean  Hutchens? 

A.     No,  sir ;  I  was  not. 

Q.     You  were  over  too  far.  Is  that  it? 

A.  I  was  practically  in  the  center  of  the  truck, 
there,  in  the  cab,  and  it  would  have  prevented  me 
from  seeing  it. 

Q.  I  believe  3"ou  said  it  was  the  duty  of  the  un- 
loading engineer  to  see  that  the  men  were  in  the 
clear?  A.     That's  right. 

Mr.  Sims:     That  is  all.  [31] 
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Recross-Examination 
By  Mr.  Powers: 

Q.  Well,  now,  you  are  familiar  with  the  Logging 
Safety  Code  that  prohibits  a  driver  from  going  be- 
tween the  load  and  the  brow  log,  are  you  not? 

A.     Yes,  sir. 

Q.  It  is  against  the  law  for  anybody  to  be  in 
there  where  he  thinks  you  ought  to  have  seen  him. 
Is  that  not  correct? 

Mr.  Sims :  Just  a  minute.  If  the  Court  please,  it 
is  not  up  to  a  witness  to  pass  upon  what  the  law  is 
and  advise  the  jury  as  to  the  law. 

The  Court:     No,  I  don't  think 

Mr.  Powers:  What  I  was  getting  at,  your 
Honor,  is  that  if  there  is  somebody  else  there  that 
he  should  have  been  looking  between  the  brow  log 
and  the  log.  Now,  I  submit  to  your  Honor  that  it  is 
important,  then,  for  the  jury  to  know  at  this  point 
whether  anyone  would  expect  any  driver  to  be  be- 
tween the  log  load  and  the  brow  log,  because  of  that 
safety  provision. 

The  Court:     Just  one  second. 

Mr.  Powers:     Yes. 

The  Court:  That  is  not  the  question  and  not  the 
question  that  was  objected  to,  and  the  objection  will 
be  sustained.  The  obpection  goes  to  the  question  you 
are  asking  this  witness,  whether  it  wasn't  against 
the  law  for  a  person  to  be  between  the  brow  log  and 
the  truck.  [32] 

Mr.  Powers:     Yes;  I  was  asking  him  if  he  were 
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familiar  with  that,  the  same  as  I  would  ask  someone 
if  he  were  familiar  with  the  red  light,  whether  he 
should  go  across  the  street  or  whether  he  should 
look  for  someone.  That  is  the  only  point. 

The  Court:     The  jury  is  instructed  to  disregard 
the  statements  of  counsel. 

Q.  (By  Mr.  Powers)  :  Well,  I  will  put  it  this 
way 

Mr.  Powers :     Well,  that  is  all,  Mr.  Vincent. 

Mr.  Sims:     That  is  all.  Thank  you,  Mr.  Vincent. 

(Witness  excused.)  [33] 
Mr.  Sims:      Mr.  Neal. 

FREDERICK  MILES  NEAL 
was  thereupon  produced  as  a  witness  in  behalf  of 
the   plaintiff,   and,   having   been   first   duly   sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims : 

Q.  Mr.  Neal,  to  introduce  you  a  little  more,  as  I 
understand  it,  you  are  the  unloading  engineer 

A.    Yes,  sir. 

Q.     that  we  have  been  referring  to.  Is  that 

right?  A.     That's  right. 

Q.     And  about  how  old  are  you,  now,  Mr.  Neal? 

A.     How  is  that? 

Q.     About  how  old  are  you  now  ? 

A.     I  am  seventy-two. 

The  Court :     Mr.  Sims,  will  you  speak  up  ? 
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Mr.  Sims:     Yes,  I  will. 

The  Court:  I'll  tell  you,  you  might  be  better 
off 

Mr.  Powers:  Oh,  we  can  hear  him  if  he  speaks 
up. 

The  Witness :  I  can  hear  him.  I  was  just  a  little 
confused  as  to  what  he  asked  me. 

Q.  (By  Mr.  Sims)  :  Mr.  Neal,  in  a  general  way, 
what  are  your  duties  for  the  Johnson  Company? 

A.     Operating  an  unloading  donkey. 

Q.  And  how  many  years'  experience  have  you 
had?  [34] 

A.  I  have  unloaded,  I  guess,  for  close  to  fourteen 
years,  now,  twelve  to  fourteen. 

Q.  And  about  how  many  years'  experience  have 
you  had  in  the  logging  industry,  sawmill  industry? 

A.  Oh,  I  have  been  with  the  Company  twenty- 
five  years  ago  last  September. 

Q.     That  is  the  Johnson  Lumber  Company? 

A.     Yes,  sir. 

Q.     And  you  are  still  employed  there  ? 

A.     Yes,  sir. 

Q.  And  what  type  of  operation  is  this,  this  par- 
ticular unloading  ?  I  am  referring  first,  now,  to  it  on 
a  busy  day.  About  how  many  trucks  will  come  in 
there  and  discharge  a  load? 

A.  At  that  particular  time,  I  imagine  there  was 
twenty  trucks,  twenty  trucks  coming  in  a  day.  That 
is  twenty  different  trucks  making  several  loads 
apiece. 
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Q.  And  how  many  trips  would  those  twenty 
trucks  make  in  there  ? 

A.  Well,  I  couldn't  judge  as  to  how  many  they 
would  make,  but  on  an  average  from  that  particular 
operation  they  made  about  four. 

Q.  In  other  words,  you  would  unload  about  80 
loads  of  logs? 

A.  I  imagine  at  times  we  did,  and  sometimes 
more  and  less.  It  varied  according  to  the  circum- 
stances in  the  woods  and  how  they  loaded  out. 

Q.  Do  you  remember  the  day  of  this  Hutchens 
accident '?  [35]  A.     Yes,  sir. 

Q.     About  what  time  of  day? 

A.  I  think  I  gave  it  in  about  9:30,  if  I  remem- 
ber right. 

Q.  Had  you  unloaded  other  trucks  before 
Dean's A.     Yes,  sir. 

Q.     and  there  were  other  trucks  waiting  to  be 

unloaded  % 

A.     Not  at  that  particular  time,  I  don't  believe. 

Q.     What  kind  of  a  load  did  he  have? 

A.     He  had  a  one-log  load. 

Q.  Do  you  remember  anything  of  the  dimensions 
of  that  log? 

A.  I  never  measured  it.  I  would  just  guess  at  it ; 
that's  all. 

Q.  Wei],  give  us  your  best  impression  as  to  its 
size. 

A.  I  imagine  it  was  48  inches  on  the  small  end, 
possibly  48  feet  long. 
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Q.     And  when  that  load  came  in,  who  indicated 
where  the  truck  was  to  stop  ? 

A.     I  didn't  get  that  question. 

Q.     Who  indicated  where  the  truck  was  to  stop? 

A.     I  did. 

Q.    And  how  ? 

A.     With  a  blast  of  the  whistle,  steam  whistle. 

Q.     That  is  a  good,  loud  whistle  ? 

A.     Yes,  sir. 

Q.     And  how  many  blasts? 

A.     One  blast  to  stop.  [36] 

Q.  All  right.  Then  what  was  the  next  thing  that 
was  done? 

A.  Well,  of  course,  the  operator  of  the  truck 
came  from  his  side  around  the  front,  and  he  un- 
loosened the  first  bunk  block— that  is,  taking  the 
hook  loose— passed  by  and  picked  up  the  line,  and 
hooked  it  on  the  block  that  had  swung  alongside  of 
the  log  as  they  came  in,  passed  the  second  block,  and 
fastened  the  hook  from  the  bunk  block  on  that,  and 
went  to  the  rear  end  of  the  machine  and  the 'rear 
end  of  the  log  pointing  on  the  north  end. 

Q.  Now,  then,  how  are  the  chains  when  there  is 
one  log  fastened  at  the  bunk  or  trailer? 

A.  They  often  fasten  from  one  bunk  to  the  other 
—that  is,  from  one  end  of  the  bunk  to  the  other 
over  the  top  of  the  log. 

Q.     Now,  at  the  trailer  what  do  they  do  ? 

A.  That  is  on  the  trailer  or  either  bunk,  front 
or  trailer. 

Q.     Do  they  actually  tie  this  chain  ? 
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A.  I  never  examined  the  back,  exactly  how  they 
are  put  on,  but  evidently  they  are  fastened  solid 
next  to  the  brow  log  with  a  binder  chain  on  the 
truck. 

Q.  To  refer,  now,  to  one  log,  when  there  is  a  one- 
log  load,  is  it  a  practice,  a  safety  practice,  to  tie,  to 
actually  tie,  the  chain  at  both  sides  of  the  trailer? 

A.  You  mean  to  bring  it  under  the  log  and  tie 
both  sides  % 

Q.  I  mean  at  the  loading  of  this  one  log  before 
they  go  out  on  the  highway  do  they  take  their  binder 
chain  and  actually  tie  it  [37]  in  a  knot  on  both  sides 
of  the  trailer  f 

A.  I  wouldn't  say  that  they  tied  a  knot.  It  is 
fastened. 

Q.     That  is  what  I  mean.  A.     Yes,  sir. 

Q.     It  is  fastened?  A.     Yes. 

Q.  And  in  order  to  be  unfastened,  it  has  to  be 
unfastened  from  both  sides  of  the  trailer,  doesn't  it? 

A.     Well,  you  can  unfasten  one  end  at  a  time. 

Q.     Yes.  You  unfasten  one  end  at  a  time? 

A.     That's  right. 

Q.  So  in  order  to  take  a  chain,  a  16-foot  chain, 
or  whatever  the  length  is,  and  put  it  back  into  the 
truck,  it  has  to  be  untied  from  both  sides  of  the 
trailer  ? 

A.     Yes,  sir;  if  you  take  it  off,  that's  right. 

Q.  Yes.  Now,  then,  after  Dean  Hutchens  had 
pulled  the  sling  line  under  the  log,  did  you  then 
tighten  it  ? 

A.     As  soon  as  he  hooked  on  with  the  block. 
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Q.     You  tightened  it? 

A.  Yes,  sir.  I  didn't  tighten  it;  I  brought  it  up 
taut. 

Q.  That  is  what  I  mean  by  "tighten."  You  made 
it A.     Yes,  sir. 

Q.  Now,  then,  as  you  sat,  now,  in  this  crane,  did 
you  have  a  wide-open  view  of  that  dock  up  and 
down?  A.     I  do.  [38] 

Q.  So  that  you  could  readily  see  if  a  man  is 
standing  there? 

A.  Yes;  if  he  is  behind  the  log  or  off  from  the 
end  I  can  see  him.  Direct  from  the  end,  I  might 
not  if  he  was  behind  it. 

Q.  And  as  I  understand  it,  you  got  a  signal  from 
Mr.  Vincent  that  the  water  was  clear  ? 

A.  He  gave  me  a  signal  after  I  had  asked  him 
to  go  and  look. 

Q.     Yes.  What  is  the  next  thing  you  did  ? 

A.     Well,  I  had  had  a  signal  from 

Q.     Now,  was 

Mr.  Powers:  Just  a  minute.  I  think  this  is  his 
witness,  and  the  witness  is  tiying  to  explain. 

The  Court:  This  witness  works  for  the  Com- 
pany.  Objection  overruled. 

Mr.  Powers :  Well,  there  is  no  showing  of  any 
adversity. 

The  Coui't:  He  is  employed,  and  there  is  an  in- 
ference, Mr.  Powers.  This  man  is  employed  and 
has  been  employed  by  the  defendant  for  twenty-five 
years. 

Mr.  Powers:     That's  right,  but  he  hasn't  made 
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any  mention  of  being  an  adverse  witness,  and  under 
the  statute  it  takes  a  particular  showing  to  make 
him  an  adverse  witness,  so  we  will  object  to  this 
proceeding  on  the  part  of  comisel. 

The  Court:     Objection  overruled. 

Mr.  Sims :     Would  you  read  the  question  ? 

(Last  question  read.) 

A.  After  I  had  been  signaled  from  both  sides, 
both  ends,  I  [39]  proceeded  to  dump  the  logs. 

Q.  After  you  got  the  signal  from  Mr.  Vincent, 
did  you  get  any  signal  from  Dean  Hutchens  ? 

A.     I  had  before. 

Q.     After  you  got  the  signal  from  Mr.  Vincent? 

A.     No,  sir;  before. 

Q.  After  you  got  the  signal  from  Mr.  Vincent, 
did  you  even  look  to  see  where  Dean  Hutchens  was  ? 

Mr.  Powers:  Now,  I  should  like  to  object  to 
this,  arguing  with  the  witness. 

The  Court:     Sustained. 

Q.     (By  Mr.   Sims) :     Was  Dean  Hutchens 

Mr.  Powers:     What  was  the  Court's  ruling? 

The  Court:     I  ruled  I  sustain  your  objection. 

Mr.  Powers:     Thank  you. 

Q.  (By  Mr.  Sims)  :  Where  was  Dean  Hutchens 
at  the  time  Mr.  Vincent  signaled  to  you  ? 

A.  When  Mr.  Vincent  signaled  to  me,  when  I 
turned  my  head  to  Mr.  Vincent,  Dean,  or  Mr. 
Hutchens,  was  standing  at  the  end  of  the  log  pos- 
sibly four  or  five  feet  from  the  end. 

Q.  And  then  Mr.  Vincent  walked  to  the  edge  of 
the  dock.    Is  that  right?  A.     That's  right. 
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Q.  And  after  he  walked  over  to  the  water,  then 
did  he  walk  back  to  the  middle  of  the  track?  [40] 

A.     Came  back  to  the  side. 

Mr.  Powers :  Object  to  this  leading,  again,  your 
Honor. 

The  Court:     Objection  overruled. 

Q.     (By  Mr.  Sims)  :     Go  ahead,  please. 

A.     He  came  back  in  sight  of  me. 

Q.  Then  after  he  got — what  distance  did  he 
walk?  In  other  words,  about  how  wide  is  this  dock 
he  walked  across  ? 

A.  About  fourteen  or  fifteen  feet  from  the  lum- 
ber pile  he  was  sitting  on. 

Q.  So  he  walked  14  feet  over,  and  then  he  walked 
how  many  back? 

A.     I  should  say  six  or  seven,  maybe. 

Q.  Feet  back.  So,  altogether,  you  think  he  may 
have  walked  about  20  feet? 

A.  Well,  I  would  say  close  to  that,  possibly,  al- 
together. 

Q.  Now,  after  he  did  this  walking  and  this  sig- 
naling, did  you  look  to  see  where  Dean  Hutchens 
was?  A.     I  didn't. 

Q.     What?  A.     I  did  not. 

Q.  At  the  time  you  applied  the  power,  then  you 
didn't  know  where  Dean  Hutchens  was? 

A.  I  had  pulled  the  block  up  tight  and  got  a 
signal  from  both  ends. 

Q.  I  am  asking  a  question,  and  please,  Mr.  Neal, 
would  you  answer  my  question  ?  [41] 

Mr.  Sims :     Would  you  read  it,  please  ? 
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The  Witness :     How  was  that  question  ? 
Mr.  Sims :     He  will  read  it. 

(Last  question  read.) 

A.     Well,  when  I  rolled  the  log,  I  didn't. 
Mr.  Sims :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Powers: 

Q.  Had  Dean  Hutchens  given  you  a  signal  to 
roll  the  log?  A.     Yes,  sir. 

Q.  And  where  was  Dean  Hutchens  when  he  gave 
that  signal  for  you  to  roll  the  log  1 

A.  He  was  about  four  or  five  feet  from  the  end 
of  the  log  facing  me.  That  is  on  the  north  end. 

Q.  And  what  kind  of  a  signal  did  he  give  you? 
How  did  he  signal  you  that  all  was  in  the  clear  and 
roll  it? 

A.  He  gave  me  a  nod  of  his  head  and  with  one 
hand  or  the  other  he  motioned  over. 

Q.     And  that  meant,   "Go  ahead,"  did  it? 

A.     How  is  that  ? 

Q.     What  did  that  mean  to  you  ? 

A.     That  meant  for  me  to  go  ahead. 

Q.  And  then  after  you  got  that  signal,  then  in 
addition  to  the  signal  from  him  you  asked  Vincent 
to  look  over  and  see  if  the  pond  man  was  actually 
out  of  the  way?  [42]  A.     Yes,  I  did;  yes,  sir. 

Q.  And  Vincent  gave  you  the  signal  that  he  was 
out  of  the  way,  and  you  went  ahead  ? 

A.     Yes,  sir;  he  did. 
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Q.  Now,  when  a  truck  driver  gives  you  a  signal 
to  unload,  where  do  they  go, — where  do  they  stand? 

A.  Well,  I  wouldn't  say  where  all  of  them  stood, 
but  they  get  in  the  clear,  as  what  we  consider  the 
clear. 

Q.  They  never  go  between  that  brow  log  and  the 
log  to  be  unloaded,  do  they?  A.     No. 

Q.  Now,  Mr.  Neal,  when  a  truck  driver  comes 
up,  who  makes  his  load  ready  for  unloading?  Is 
that  the  truck  driver,  himself?  A.     Yes,  sir. 

Q.     You  have  nothing  to  do  with  that,  do  you? 

A.     Only  to  tighten  the  line. 

Q.  But  you  don't  go  down  where  the  truck  is, 
and  you  are  a  distance  away  from  him,  aren't  you? 

A.  Yes,  the  full  length  of  the  boom  as  it  extends 
over. 

Q.  About  what  distance  would  you  be  away  from 
that  truck  ?  A.     I  would  say  eight  or  ten  feet. 

Q.  Yes.  And  he  gets  his  load  ready  for  unload- 
ing? A.     Yes,  sir. 

Q.  And  he  casts  his  binder  chains  off,  and  he 
l^uts  the  sling  cable  over  and  hooks  onto  your  [43] 
line?  A.     Yes,  sir. 

Q.  And  you  make  it  taut.  Then  he  takes  the 
bunk  block  out,  or  whatever  he  has  got  to  do  ? 

A.     Yes,  sir. 

Q.  x\nd  then  does  he  look  to  see  if  the  pond  is 
clear?  A.     He  is  instructed  to  that  effect. 

Q.  And  he  looks  to  see  whether  there  is  anybody 
right  underneath  the  pond?  A.     That's  right. 

Q.     Now,  in  looking  down  at  the  pond  where  this 
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is  unloaded,  is  he  required  to  go  between  the  truck 

and  the  brow  log  ?  A.     No,  sir. 

Q.  Could  he  actually  see  down  below  from  that 
point,  or  is  the  brow  log  too  high  for  him  to  see  out 
over  there? 

A.     He  couldn't  see  underneath  the  brow  log. 

Q.  He  can't  see  over  there.  Well,  now^,  this  day 
would  you  state  to  the  jury  whether  he  had  any 
binder  chain  on  the  log  when  he  came  in  there  ? 

A.  I  can't  say  for  sure  that  he  did.  He  could 
have  had,  but  I  don't  remember  him  ever  taking  it 
off,  because  he  came  right  by  from  one  bunk  to  the 
other  with  the  hook,  put  the  line  on  the  hook,  and 
knocked  the  dog  out  of  the  rear  bunk  and  right  onto 
the  end  of  the  log,  and  I  don't  remember  him  taking 
the  chain  over. 

Q.  Well,  now,  after  the  accident  occurred,  did 
you  find  any  [44]  binder  chain  there,  any  chain  16 
feet  long?  A.     I  never  looked  for  a  chain,  no. 

Q.     I  see.  A.     I  didn  't  see  any  chain. 

Q.  But  in  any  event,  the  log  was  all  ready  as  far 
as  being  loosened  and  ready  for  being  rolled  when 
you  rolled  it"?  A.     Yes,  sir. 

Q.     And  that  had  been  done  by  the  deceased? 

A.     Yes,  sir. 

Q.  Now,  counsel  made  the  suggestion  this  morn- 
ing that  the  deceased  had  given  you  a  sign  he  was 
going  in  between  the  brow  log  and  the  truck.  Now, 
tell  the  jury  whether  there  is  anything  like  that  that 
happened. 

A.     He  never  gave  me  the  signal  ever. 
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Mr.  Sims :     Just  a  miimte. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers)  :  I  will  ask  you,  did  he 
give  you  any  signal  other  than  the  signal  to  go 
ahead  and  roll  the  log?  A.     No,  sir. 

Q.  And  there  is  no  question  but  what  he  gave 
you  that  signal,  is  there? 

A.     There  is  no  question. 

Q.  Now,  about  how  long  would  it  be  between  the 
time  he  gave  you  the  signal  to  roll  it  and  the  time 
that  Vincent  told  you  the  pond  was  clear?  I  will 
ask  you  whether  it  was  a  matter  of  more  [45]  than 
seconds  ? 

A.  Just  long  enough  for  Mr.  Vincent  to  walk  to 
the  edge  of  the  dock  and  back  in  my  sight  again, 
and  you  can  guess  your  time.  I  couldn't.  It  is  a 
matter  of  seconds,  I  imagine. 

Q.  Then,  as  I  understand  it,  from  the  time  that 
the  deceased  gave  you  the  signal 

A.     Yes,  sir. 

Q.     to   hold   your   load    down   and   Vincent 

went  over  the  15  feet  and  a  few  feet  back  and  you 
went  ahead,  and  you  didn't  see  him  from  then  on? 

A.     I  didn't. 

Q.  But  before  you  rolled  it  he  gave  you  that 
signal  ? 

A.  He  was  standing  and  gave  me  the  signal  from 
behind. 

Q.     What  did  you  expect  him  to  do, — to  get  in 
the  clear  or  not? 
1     A.     He  was  already  in  the  clear. 
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Q.  Yes.  And  did  you  expect  him  to  stay  in  the 
clear?  A.     I  did. 

Mr.  Powers :     That  is  all. 

Redirect  Examination 
By  Mr.  Sims: 

Q.  Mr.  Neal,  whose  duty  is  it  to  see  that  the  men 
are  in  the  clear  before  the  power  is  applied  to  the 
log  to  unload  it  % 

A.     See  that  the  driver  is  in  the  clear  ? 

Q.     Yes. 

A.  Well,  Ave  are  not  supposed  to  unload  until  he 
is  in  the  clear.  [46] 

Q.  And  you  didn't  look  again  to  see  if  he  was 
in  the  clear  and  didn't  know  where  he  was  when 
you  applied  the  power,  did  you  ? 

A.     I  didn't  see  him  a  second  time. 

Mr.  Sims :     That  is  all. 

Recross-Examination 
By  Mr.  Powers: 

Q.  Well,  now,  when  you  say  it  is  the  crane  en- 
gineer's duty  to  see  that  things  are  in  the  clear, 
whom  do  you  get  your  signal  from  ? 

A.     I  use  my  own  judgment. 

Q.  Well,  I  mean,  would  you  ever  unload  without 
the  truck  driver  giving  a  signal  there  ? 

A.     No,  sir. 

Q.  That  is  the  truck  driver's  business  to  tell  you 
to  go  ahead,  isn't  it?  A.     That's  right. 
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Q.  And  it  is  the  truck  driver  who  checks  up  to 
see  when  the  boom  man  is  out  of  the  way,  isn't  it? 

A.  He  is  supposed  to  be  responsible  for  that 
l^art  of  it. 

Q.  In  going  ahead  with  your  movement,  you  rely 
upon  the  signal  given  you  by  the  truck  driver  to 
roin  A.     I  do. 

Q.     You  have  to,  don't  you? 

A.     I  have  to.  [47] 

Mr.  Powers:     That  is  all. 

Redirect  Examination 
By  Mr.  Sims: 

Q.  You  relied  upon  Mr.  Vincent's  signal,  and  on 
that  signal  you  applied  the  power  and  unloaded, 
didn't  you?  A.     Yes,  sir. 

Mr.  Sims :     That  is  all. 

Recross-Examination 
By  Mr.  Powers: 

Q.  Well,  now,  wait  a  minute.  Let's  get  this 
straight.  Did  you  check  up — was  Mr.  Vincent 
checking  up  to  see  whether  Mr.  Hutchens  was  be- 
tween the  brow  log  ?  A.     No,  sir. 

Q.  Was  Mr.  Vincent  doing  anything  other  than 
seeing  if  the  pond  was  clear  ? 

A.     As  far  as  I  could 

Q.  Did  you  ask  him  to  do  anything  other  than 
check  the  pond? 

A.     I  did.  I  asked  him  to  look. 
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Q.     To  look  where? 

A.     I  didn't  talk  to  him.    I  motioned  him  over. 

Q.     To  look  in  the  pond?  A.    Yes,  sir. 

Q.  And  the  only  signal  you  were  getting  from 
him  was  that  the  pond  was  clear  ? 

A.     That's  right.  [48] 

Q.  And  you  had  already  had  your  signal  from 
the  truck  driver  to  roll?  A.     Yes. 

Mr.  Powers :     That  is  all. 

The  Court :     Have  you  any  more  questions  ? 

Mr.  Sims :     I  think  not,  your  Honor. 

The  Court :     That  is  all,  Mr.  Neal. 

(Witness  excused.) 

The    Court:     How   long   is   your   next   witness? 

Mr.  Sims:  I  think  about  a  half  an  hour,  your 
Honor. 

The  Court:  We  will  then  take  a  10-minute  re- 
cess. 

(Recess.)  [49] 

The  Court :     Call  your  next  witness. 
Mr.  Sims:     Mr.  Francis. 

WILLIAM  R.  FRANCIS 
was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,   and,   having  been  first   duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.     Mr.  Francis,  you  live  out  at  where  ? 
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A.     Sheridan. 

Q.     Sheridan,  Oregon?  A.     Yes,  sir. 

Q.     How  long  have  you  lived  out  there  ? 

A.     About  1925,  I  think. 

Q.  And  are  you  the  Mr.  Francis  that  had  a  log- 
ging contract  with  the  C.  D.  Johnson  Lumber 
Company  %  A.     Yes. 

Q.  And  in  carrying  on  that  contract  did  you 
have  the  use  of  trucks  and  truck  drivers  ? 

A.    Yes. 

Q.  What  were  those  truck  drivers  required  to 
do,  particularly  relative  only  to  the  landing  at 
Toledo?  Were  they  required  to  drive  in  there  with 
their  loads? 

A.  They  were  required  to  get  a  load  and  to  de- 
liver it  to  Toledo. 

Q.     And  to  whose  property? 

A.     C.  D.  Johnson.  [50] 

Q.     C.  D.  Johnson  Lumber  Company? 

A.    Yes. 

Q.  And  did  you  pay  the  Johnson  Lumber  Com- 
pany for  the  use  of  its  dock  ? 

A.  They  withheld  a  small  amount  from  my 
check. 

Q.     They  held  out  of  your  check  for  what  service  ? 

A.     It  said  "Dumping." 

Q.     For  the  unloading?  A.     Yes. 

Q.  Did  the  C.  D.  Johnson  people  furnish  the 
unloading  crane?  A.     Yes. 

Q.     Did  they  furnish  the  imloading  engineer? 

A.     Yes. 
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Q.     And  the  boom  foreman  ?  A.     Yes. 

The  Court :     One  second.  Can  the  members  of  the 

jury  hear  Mr.  Francis? 

(Various  responses.) 

The  Court:  Will  you  speak  a  little  louder,  Mr. 
Francis  ? 

The  Witness:     Yes,  I  will. 

The  Court:  Mr.  Sims,  will  you  go  behind  that 
jury  box? 

Q.  (By  Mr.  Sims)  :  Mr.  Francis,  as  I  under- 
stand your  last  answer,  you  said  your  logs  were 
dumped  there  at  the  C.  D.  Johnson  Lumber  Com- 
pany place  at  Toledo.  Is  that  right? 

A.    Yes.  [51] 

Q.  And  that  you  paid  to  them  or  they  held  out 
of  your  check  for  the  services  of  the  dock,  the  un- 
loading engineer,  the  crane,  the  boom  foreman,  and 
such  of  their  employees  as  were  necessary  to  unload 
the  trucks  ?  A.     Yes. 

Q.  Were  you  truck  drivers,  or  all  of  those  who 
hauled  the  logs  of  C.  D.  Johnson  Lumber  Company, 
required  to  go  to  that  particular  unloading  dump? 

A.     Yes. 

Q.  And  were  they  required  to  assist  the  em- 
ployees  

Mr.  Powers :     This  is  all  leading. 

The  Court:     I  think  so. 

Mr.  Powers:     Ask  him  what  happened. 

Q.  (By  Mr.  Sims):  AYliat  happened?  What 
were  they  supposed  to  do  there  at  Johnson's? 
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Mr.  Powers:  I  think  we  ought  to  confine  it  to 
the  deceased,  here. 

Mr.  Sims :     Dean  Hutchens.  Very  well. 

A.  Well,  I  don't  really  know.  All  I  could  go 
by,  the  other  dumps  I  have  worked  at  and  the  like. 

The  Court :     I  can't  hear  a  thing. 

Mr.  Sims :  Will  you  raise  your  voice,  Rouleigh  ? 
We  can't  hear  you. 

A.  I  believe  that  they  were  required  to  dump 
their  loads,  to  assist  the  dumping.  [52] 

Q.  (By  Mr.  Sims) :  Well,  let  me  ask  you  this: 
Was  he  required  to  drive  his  truck  in  there  under 
the  miloading  crane "?  A.     Well,  yes. 

Q.  And  then  when  he  got  there,  w^as  he  to  as- 
sist  

Mr.  Powers:     Now,  we  will  object  to  his  assisting. 

Q.  (By  Mr.  Sims)  :  Well,  what  was  Dean 
Hutchens  to  do  when  he  drove  in  there  with  your 
logs  ? 

Mr.  Powers:  The  contract  is  the  best  evidence. 
The  parties  put  it  in  writing.  It  is  the  contract  to 
deliver  the  logs  there  and  they  would  put  the  sticks 
in  the  water. 

Mr.  Sims:  There  is  no  evidence  that  there  was 
any  written  contract  of  any  kind  between  these 
drivers.  I  don't  think  that  is  a  fact. 

Mr.  Powers :     You  are  talking  about 

Mr.  Sims:  I  am  talking  about  Dean  Hutchens, 
what  he  was  required  to  do  and  was  expected  to  do. 

Mr.  Powers :  They  can 't  change  this  written  con- 
tract they  have  with  us. 
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The  Court :  Did  you  say  earlier  in  your  opening 
statement  the  contract  was  changed  by  mutual 
agreement  between  Francis  and  C.  D.  Johnson? 

Mr.  Powers :     Yes,  there  was  a  modification  of  it. 

The  Court :     What  was  that  modification  f 

Mr.  Powers:  The  modification  was,  as  I  under- 
stand it,  instead  of  dumping  the  logs  at  Newport 
some  14  miles  away  and  having  [53]  them  rafted 
up,  which  would  have  cost  about  75  cents  a  thou- 
sand, I  think,  Mr.  Francis,  here,  wanted  to  dump 
them  at  this  particular  dump,  to  drive  right  in  with 
the  trucks. 

The  Court:  Well,  why  can't  he  testify  about  that 
now? 

Mr.  Powers:  He  is  not  asking  about  the  modifi- 
cation, and  the  modification  was  he  could  do  that 
provided  he  be  charged  with  the  crane  engineer's 
wages,  a  proportionate  charge,  and  that  charge  is 
what  we  say  was  made. 

The  Court:  Well,  I  think  you  can  inquire  as  to 
the  modifications,  Mr.  Sims,  of  the  contract,  and 
what  he  was  required  to  do  under  the  modification. 

Q.  (By  Mr.  Sims)  :  Under  the  modification, 
under  the  change,  what  were  the  drivers,  particu- 
larly Dean  Hutchens,  required  to  do  with  relation 
to  the  delivery  of  these  logs? 

A.  Well,  I  never  instructed  them  to  do  any- 
thing. 

Q.     Talk  louder,  please. 

A.     I  say  I  never  instructed  them  to  do  anything. 

Q.     How  did  he  know  where  to  go  with  the  logs? 
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A.     I  instructed  him  to  take  them  there,  yes. 

Q.  And  what  is  the  practice  after  they  arrived 
at  Johnson's  dock?  A.     Dump  the  logs. 

Q.     AVhat  does  the  driver  do  there? 

A.     He  helped  to  dump  them. 

Q.  In  what  way  did  he  go  about  helping?  What 
did  he  do — [54]  anything  with  reference  to  the  sling 
line? 

A.  He  would  loosen  his  chains  and  put  the 
sling  line  on. 

Q.  Were  all  of  your  drivers,  regardless  of  how 
they  were  paid,  required  to  do  the  same  work? 

A.     Yes. 

Mr.  Sims:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Powers: 

Q.  Well,  Dean  Hutchens,  was  he  an  employee 
of  yours  ?  A.     No. 

Q.     What  was  he? 

A.     He  was  a  contractor. 

Q.     He  was  a  contract  hauler.  Is  that  right  ? 

Mr.  Sims:  That  is  objected  to,  and  I  move  the 
answer  be  stricken.  It  is  not  proper  cross-examina- 
tion, and  it  is  calling  for  a  conclusion  and  legal 
opinion  of  this  witness.  This  witness  is  not  qualified 
to  pass  wgon  this  matter. 

The  Court:  Objection  sustained,  and  the  jury 
will  be  instructed  to  disregard  the  answer. 

Q.     (By  Mr.  Powers) :     Counsel  asked  vou  what 
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Dean  Hutchens  would  do  down  there  when  he  took 
the  load  down,  and  you  said  you  didn't  tell  him  to 
do  anything.  Will  you  state  why  it  is  that  you  didn't 
give  him  any  specific  instructions? 

A.  Well,  the  operations  at  a  dump  are  more  or 
less  the  same  regardless  of  where  you  haul.  [55] 

Q.  Well,  now,  in  your  contract  you  were  paid  a 
certain  amount  per  thousand,  were  you  not,  Mr. 
Francis  ? 

Mr.  Sims :  If  the  Court  please,  that  is  not  proper 
cross-examination  and  doesn't  make  any  difference 
here  as  to  what  his  payment  was  from  C.  D.  Johnson 
Lumber  Company,  as  far  as  this  written  contract  is 
concerned.  If  he  has  a  right  to  go  into  it  at  all,  he 
would  have  to  offer  the  contract,  itself. 

The  Court:     Objection  sustained. 

Mr.  Powers:  Well,  they  make  the  contention  as 
to  who  was  in  charge  or  who  had  the  obligation  of 
doing  this  unloading,  and  it  is  directed  at  that 
point,  your  Honor. 

The  Court:  Do  you  want  to  make  this  man  your 
own  witness? 

^Ir.  Powers:     No. 

The  Court:  This  isn't  proper  cross-examination, 
Mr.  Powers. 

Mr.  Powers:     I  see. 

Q.  As  I  understand,  the  deceased  furnished  his 
own  truck.  You  said  he  w^as  a  contract  hauler.  Did 
you  have  anything  to  do  with  this  equipment,  his 
binder  chain,  or  bunlv  blocks,  or  so  on,  or  was  that 
up  to  him  %  A.     That  was  up  to  him. 
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Q.  In  other  words,  you  told  him  where  to  deliver 
the  logs  and  that  is  all  you  were  interested  in,  that 
he  deliver  them  and  tlien  you  paid  him  so  much  a 
thousand  ?  A.     Yes. 

Mr.  Babcock:  Just  a  moment.  We  object  to  that 
as  argument  [56]  and  calling  for  a  conclusion  and 
iimnaterial. 

Mr.  Powers :     Everything  they  went  into. 

The  Court:  They  didn't  go  into  that  question. 
The  objection  will  be  sustained  and  the  jury  in- 
structed to  disregard  it,  and  also  we  will  strike  the 
statement  that  he  was  a  contract  hauler. 

Q.  (By  Mr.  Powers) :  Were  you  asked  the 
question  as  to  how  you  paid  Dean  Hutchens  by 
Mr.  Sims? 

Mr.  Sims:     I  never  asked  him 

A.     No. 

Q.  (By  Mr.  Powers) :  Well,  now  with  respect 
to  the  hauling,  you  had  a  contract,  in  any  event,  for 
these  logs — you  have  testified  to  that — to  haul  the 
logs  there.  Mr.  Sims  asked  you  about  that? 

A.     How  is  that? 

Q.  You  had  a  contract  with  Johnson  to  haul  logs, 
did  3^ou  not?  A.    Yes. 

Q.  And  you  undertook  in  your  contract,  did  j^ou 
not,  to  comply  with  all  the  state  rules  and  regula- 
tions with  respect  to  delivery  of  these  logs  ? 

A.    Yes. 

Mr.  Sims:  If  the  Court  please,  that,  again,  is 
outside  the  scope  of  direct  examination.  If  he  wants 
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to  make   him   his   own   witness   he   might   shorten 

this  up. 

The  Court:  You  asked  him  if  he  had  a  contract 
and  he  said  "Yes."  I  think  that  Mr.  Powers  can  go 
into  the  terms  of  that  [57]  contract,  but  the  ques- 
tion is  that  the  contract  is  the  best  evidence  of 
those  terms. 

Mr.  Powers:  Yes,  I  am  sure  that's  right.  That 
is  all,  Mr.  Francis. 

Wait  a  minute. 

Q.  You  were  asked,  were  you  not,  whether  you 
carried  him  as  an  employee  on  your  payroll? 

Mr.  Sims:     I  did  not  ask  him  that. 

Mr.  Powers:     Oh,  you  didn't. 

The  Court :  Did  you  drive  a  truck,  yourself,  Mr. 
Francis  ? 

A.     No,  I  am  a  logging  contractor. 

The  Court :  Were  you  on  the  C.  D.  Johnson  dock 
from  time  to  time? 

A.     Occasionally. 

The  Court:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Sims : 

Q.  Did  you  actually  own  some  of  these  trucks, 
yourself?  A.     I  owned  one  truck. 

Q.     That  was  on  this  run?  A.     Yes. 

Q.     And  the  same  duties  of  the  driver? 

A.     Yes. 

Mr.  Sims:  Well,  now,  if  the  Court  please,  be- 
fore we  let  Mr.  Francis  go,  I  want  to  be  perfectly 
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fair  with  Court  and  [58]  counsel.  I  don't  want  to 
let  him  go  if  there  is  to  be  any  issue  on  the  matters 
that  have  heretofore  been  discussed.  In  other  words, 
if  counsel  expects  to  go  into  that  at  a  later  time  and 
use  him  as  his  witness,  I  want  him  to  know — Mr. 
Francis  is,  as  he  said,  from  out  at  Sheridan,  about 
55  miles  away,  and  if  there  is  an}^  question  I  want 
him  to  be  advised  now. 

The  Court :  Have  you  any  objections  now  to  Mr. 
Francis'  being  excused? 

Mr.  Powers:  Well,  it  depends  on  how  your 
Honor  rules  a  little  later.  He  has  gone  into  these 
things.  I  was  going  to  ask  the  reporter  to  transcribe 
it.  I  wasn't  going  into  it  now.  If  the  Court  rules  one 
way,  there  is  no  need  for  him  to  stay.  There  is  no 
need  for  me  to  have  him  stay.  It  is  their  contention. 

The  Court:  Well,  as  far  as  I  am  concerned,  he 
can  go.  If  you  want  to  hold  him  here,  Mr.  Powers, 
that  is  perfectly  all  right  with  the  Court.  As  far  as 
you  are  concerned  he  can  leave? 

Mr.  Powers:  Yes.  The  Court  has  stopped  me 
from  pursuing  my  question.  The  time  has  not  ar- 
rived for  me  to  call  any  witnesses. 

The  Court:     Have  you  subpoenaed  this  witness? 

Mr.  Powers:     I  have  not. 

The  Court:  Do  you  want  to  subpoena  him  for 
yourself  ? 

Mr.  Powers:     No. 

The  Court:    You  are  excused.  [59] 

Mr.  Powers:  He  is  a  third-party  defendant,  but 
he  isn't  connected  with  this  issue  here. 
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The  Court:     You  are  excused,  Mr.  Francis. 

(Witness  excused.)  [60] 
Mr.  Sims:     Mr.  Nickerson. 

L.  W.  NICKERSON 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.  Mr.  Nickerson,  you  live  up  above  Sheridan, 
I  believe.  Is  that  right? 

A.     Yes,  above  Sheridan. 

Q.     You  have  a  farm  at  Gopher  Valley "? 

A.     Red  Prairie. 

Q.  Oh,  Red  Prairie.  And  at  the  time  of  this  ac- 
cident, I  believe  you  were  working  for  Mr.  Francis  ? 

A.     I  was. 

Q.     Head  loader.  Is  that  right'?  A.     Right. 

Q.  Do  you  remember  the  particular  load  that 
Dean  Hutchens  took  the  morning  of  the  fatal  acci- 
dent? A.     How  is  that? 

Q.  Do  you  remember  the  load  that  he  took,  what 
kind  of  a  load  it  was  ?  A.    Yes. 

Q.     What  was  the  load  ?  A.     A  one-log  load. 

Q.  And  do  you  remember  how  the  binder  chain 
was  fastened  at  the  [61]  truck  or  trailer? 

A.  No,  I  don't  remember  just  how  it  was.  It  was 
on  the  trailer,  is  where  it  was  at;  wasn't  on  the 
truck. 
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Q.  And  how  was  the  binder  chain  put  on  at  the 
trailer  ? 

Mr.  Powers:  Well,  now,  lie  knows  there  was  a 
bmder  chain  on  this  load,  and  doesn't  know  how  it 
was  put  on  in  some  other  case. 

The  Court:     Sustained. 

Q.  (By  Mr.  Sims) :  I  am  asking  about  this 
particular  log. 

A.  Well,  I  think  that  was  on  the  bunk,  on  the 
trailer,  thrown  over  and  bound  on  one  side.  I  don't 
know  just  which  side  the  binder  was  on. 

Q.     Was  there  any  on  the  truck? 

Mr.  Powers:  We  will  object  to  that.  We  are  con- 
cerned with  when  that  log  was  delivered,  not  out  in 
the  woods,  the  condition  of  it  at  that  time  and  not 
then. 

The  Court:  You  may  ask  your  question,  but  I 
think  Mr.  Nickerson  stated  he  didn't  know  whether 
the  binder  chain  was  on  the  log  or  not? 

A.  No;  I  said  the  binder  was  on  the  log,  but  I 
didn't  know  which  side. 

The  Court:     Oh,  I  beg  your  pardon. 

Q.  (By  Mr.  Sims)  :  It  was,  as  I  understand,  on 
the  trailer.  Is  that  right? 

A.     It  was  on  the  trailer.  [62] 

Q.  Was  that  binder  chain  fastened  on  both  sides 
of  the  trailer,  do  you  know? 

Mr.  Powers:     This  is  leading. 

Q.     (By  Mr.  Sims)  :     Do  you  know? 

A.     Well,  it  was  fastened  on  one  side  and  thrown 
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over,  and  bound  on  the  other.  I  don 't  know  whether 

it  goes  under  the  bunk  or  how  it  goes. 

Q.     How  well  did  you  know  Dean  Hutchens  ? 

A.     I  knew  him  pretty  well. 

Q.     Do  you  know  what  his  habits  of  life  were? 

A.     How? 

Q.  Do  you  know  personally  his  habits  of  life, 
whether  he  was  industrious,  frugal,  and  a  good 
driver  ? 

A.  He  seemed  to  be,  what  I  knew  of  him,  a 
pretty  good  kid. 

Q.     About  how  old  was  he*? 

A.     I  couldn't  tell  you  that. 

Mr.  Sims:     You  don't  know  his  age. 

You  may  cross-examine. 

Cr  OSS-Examination 
By  Mr.  Powers : 

Q.  You  say  when  you  saw  the  chain,  as  far  as 
you  know  it  was  tied  on  one  side  % 

A.     And  brought  under  the  bunk. 

Q.  And  brought  around.  Now,  was  it,  if  you 
know,  fixed  so  that  it  could  be  unfastened  without 
going  between  the  brow  log?  [63] 

A.  I  couldn't  tell  you.  I  don't  know  which  side  it 
was  bound  on. 

Q.     Are  you  head  loader  out  there? 

A.     Yes. 

Q.  Are  you  familiar  with  the  code  requirement 
that  requires  that  any  binder  chain  or  any  bunk  be 
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fixed  so  that  it  can  be  unfastened  without  going  be- 
tween the  truck  and  brow  log  % 

A.     I  couldn't  say. 

Q.  As  head  loader,  you  don't  know  whether  there 
is  such  a  requirement.  Did  you,  or  was  it  the  de- 
ceased, that  did  the  arrangement  of  the  chains? 
Who  was  that  up  to — you  or  him? 

A.     How  was  that? 

Q.  Was  it  the  deceased,  Dean  Hutchens,  that 
put  the  chain  in  place,  or  was  it  you  ? 

A.     He  put  it  there  in  place. 

Q.     He  put  it  there  in  place,  himself? 

A.     I  guess. 

Mr.  Powers :     That  is  all. 

The  Court :     That  is  all,  Mr.  Nicker  son. 

(Witness  excused.)  [Gi] 
Mr.  Sims:     And  there  is  another  Mr.  Nickerson. 

EDWARD  H.  NICKERSON 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Sims : 

Q.  Mr.  Nickerson,  was  that  your  father  that 
just  left  the  stand?  A.     Yes. 

Q.     And  do  you  live  at  home?  A.     Yes. 

Q.     How  old,  about,  are  you  now  ? 
A.     Twenty-three. 
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Q.  Twenty-three.  Did  you  know  Dean  Hutchens 
pretty  well  ?  A.    Just  as  a  working  partner. 

Q.     Beg  pardon? 

A.     Just  as  a  working  partner. 

Q.  Working  partner.  Did  you  see  this  one-log 
load?  A.     Yes. 

Q.  And  do  you  remember  how  it  was  loaded,  how 
it  was  tied  on  ? 

A.     I  wouldn't  swear  to  anything  on  that. 

Q.  Would  you  raise  your  voice,  please?  We  have 
competition  out  here  in  the  street. 

A.     I  have  competition  in  my  throat,  too. 

Q.     Now,  will  you  answer  that?  [65] 

A.     I  wouldn't  swear  as  to  how  that  was  tied. 

Mr.  Powers :  He  wouldn  't  swear  as  to  how  it  was 
tied. 

Q.  (By  Mr.  Sims) :  You  are  not  sure  how  it 
was  tied?  A.     No. 

Q.  Were  you  there  the  morning  he  left  with  the 
load?  A.     Yes. 

Q.  Were  you  down  at  the  dock  of  Johnson  Lum- 
ber Company? 

A.     Never  have  been  in  there  that  I  remember. 

Q.  What  were  your  general  duties  there  at  the 
Rouleigh  Francis  landing? 

A.     Choker  setting  and  load  that  log. 

Q.     Did  you  help  on  this  particular  log? 

A.     Yes. 

Q.     You  and  your  father? 

A.     No ;  just  myself  and  my  brother. 

Q.     Oh,  you  and  your  brother  loaded  it? 
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A.     Yes. 

Q.  And  Dean  drove  the  truck  in  and  drove  it 
out?  A.     Yes. 

Q.     Do  you  remember  the  dimensions  of  the  log? 

A.  Well,  the  county  says  nothing  over  40  feet 
long,  and  we  alwa3^s  try  to  give  them  at  least  5,000 
feet. 

Q.     Well,  is  the  dimension  at  the 

A.     A  5,000-foot  log  has  51  inches. 

Q.     Large  end?  [66]  A.     Small  end. 

Q.  The  small  end  is  51  inches  and  the  large  is 
what?  A.     We  never  measure  that. 

Q.     What  was  the  length? 

A,     Well,  the  county  law  says  40  feet. 

Q.     What  lengih  do  you  say? 

A.     The  county  law  says  40  feet. 

Q.    40  feet?  A.     Yes. 

Q.     And  51  inches  at  the  small  end? 

A.  I  wouldn't  say  how  big  it  was,  but  we  always 
try  to  give  them  5,000  feet  and  51  inches;  5,000  feet. 

Q.     Wasn't  there  a  chain  on  the  log  when  he  left? 

A.  I  don't  remember,  but  he  usually  always  put 
a  chain  on  before  he  moved  his  truck. 

Q.  AVhen  there  is  a  one-log  load,  what  is  the 
custom  as  to  tying  on  at  the  trailer? 

A.     There  is  usually  two  ways. 

Mr.  Powers:  We  will  object  to  any  custom.  He 
doesn't  know  how  this  w^as,  and  this  was  in  issue. 

The  Court:     Objection  sustained. 

Mr.  Sims :     Very  well. 

You  may  cross-examine.  [67] 
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Cross-Examination 

By  Mr.  Powers: 

Q.  It  is  up  to  the  truck  driver  to  put  his  binder 
chain  on,  is  it  %  A.     Yes. 

Q.    And  the  truck  driver  does  it*?  A.     Yes. 

Mr.  Powers :     That  is  all. 
The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Sims:     Call  Mrs.  Hutchens. 

The  Court:  Have  you  any  witnesses  that  have 
to  leave  this  evening? 

Mr.  Sims:  Well,  these  employees  are  all  anxious 
to  leave,  but  if  this  one  problem  is  resolved  as  I 
have  it  in  mind  I  feel  we  can  determine  that  and 
then  perhaps  let  them  all  go. 

The  Court:     You  mean  you  won't  call  them? 

Mr.  Sims :  If  the  ruling  is  as  I  anticipate.  Now, 
there  is  a  truck  driver,  here,  and  if  there  is  any 
question  about  that,  I,  of  course,  would  put  him  on, 
put  him  on  yet  this  evening. 

The  Court:  I  have  told  you  I  am  not  going  to 
tell  you  what  evidence  to  put  on.  You  have  to  make 
up  your  own  mind. 

Mr.  Sims :  Well,  my  associate  suggests  this :  that 
perhaps  [68]  if  we  had  a  recess  counsel  can  agree 
and  stipulate  as  to  these  other  facts,  and  if  that  is 
done,  of  course,  that  will  relieve  us  from  calling 
quite  a  number  of  witnesses,  and  save  time  in  that 
regard. 
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The  Court:  All  right.  The  jury  will  be  excused 
for  a  period  of  about  live  minutes,  during  which 
time  we  will  take  this  matter  up. 

(Thereupon  the  jury  was  excused  for  a  re- 
cess, and  the  following  occurred  without  the 
presence  of  the  jury:) 

The  Court:  Do  you  want  to  talk  to  Mr.  Powers 
in  a  recess? 

Mr.  Powers :  I  just  think  it  will  take  us  a  min- 
ute. I  hope  so.  I  will  either  tell  him  whether  we  will 
stipulate  or  not  just  as  soon  as  he  tells  me  what  it  is. 

(Thereuj)on  counsel  conferred  together  in  an 
undertone.) 

Mr.  Powers :  Let's  see  if  I  can  state  it :  that  the 
truck  drivers  of  Francis — ^just  say  "the  decedent" 
— had  a  right  under  the  contract  to  be  on  the  prem- 
ises in  delivering  the  logs,  and  that  the  decedent,  as 
well  as  other  drivers,  had  certain  duties  in  con- 
nection with  the  unloading  of  the  logs. 

Is  that  it? 

Mr.  Babcock:     Yes. 

Mr.  Sims :  Which  included,  if  I  may  add — which 
included  [69]  stopping  their  truck  according  to  the 
signal. 

Mr.  Powers:  No,  I  won't  stipulate  to  that.  You 
have  the  testimony  on  that. 

Mr.  Babcock:  In  connection  with  the  employees 
of  C.  D.  Johnson  Lumber  Corporation. 

Mr.  Powers:  I  will  stipulate  just  what  I  have 
stated  here.  You  have  already  got  from  the  wit- 
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nesses  what  they  did,  that  he  blew  the  whistle  to 
stop  him,  and  you  have  got  all  that. 

The  Court:  I  think  you  have.  Mr.  Vincent  and 
Mr.  Neal  testified — particularly  Mr.  Vincent — as  to 
what  the}^  were  supposed  to  do. 

Mr.  Babcock:  Yes.  The  point  is,  your  Honor, 
we  are  trying  to  get  a  stipulation  on  agreed  facts  to 
make  it  possible  for  a  ruling  on  this  other  question. 
Now,  it  is  true  that  there  is  certain  testimony  there, 
but  it  is  always  possible  that  ]\Ir.  Powers  might,  at 
a  later  date,  rebut  that  or  offer  contradictory  testi- 
mony. 

Mr.  Powers :  Well,  I  am  willing  to  stipulate  now 
that  he  had  a  contractual  right  to  come  on  the  prem- 
ises and  deliver  those  logs.  I  think  that  is  the  point 
you  want. 

Mr.  Sims :     That 's  right. 

Mr.  Powers :     We  will  so  stipulate. 

Mr.  Babcock:  And  he  had  to  perform  these 
duties  in  connection  with  the  C  D.  Johnson  Lumber 
Corporation. 

Mr.  Powers:  No;  I  take  the  position  with  the 
C.  D.  Johnson  [70]  Limiber  Company  that  the 
C.  D.  Johnson  is  remote;  that  the  truck  driver  has 
the  responsibility.  I  set  it  forth,  and  that  is  our  con- 
tention, and  that  is  that  a  contractor,  or  independent 
contractor — if  Francis  is  the  contractor — they  have 
to  get  those  logs  in  the  water.  There  wasn't  any 
intermingling  in  the  sense  you  have  here,  because 
the  log  hauler  has  a  perfectly  safe  place.  At  this 
particular  place  he  was  some  thirty  or  forty  feet 
from  the  crane  operator,  and  everything  that  was 
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done  on  that  log,  releasing  the  whole  business,  was 
done  by  the  decedent,  not  by  C.  D.  Johnson. 

The  Court:     What  do  you  want  to  do? 

Mr.  Babcock:  As  far  as  that  is  concerned,  that 
can  be  developed,  that  the  truck  driver  and  the 
crane  operator  performed  certain  duties,  to  unload 
the  log.  As  to  who  was  in  charge  and  who  wasn't, 
that  is  something  we  can 

Mr.  Powers:  You  have  already  got  evidence.  I 
will  stipulate  they  had  a  contractual  right  to  come 
on  there,  and  that  is  what  you  want. 

Mr.  Babcock:  And  they  performed  certain  func- 
tions. 

Mr.  Powers:  And  in  connection  with  that,  he 
had  certain  duties  to  perform. 

The  Court:     Is  that  sufficient? 

Mr.  Babcock:     I  think  that  is  sufficient. 

Mr.  Sims:  We  will  put  on  another  witness — 
Mrs.  Hutchens.   I  think  we  will  put  her  on.  [71] 

The  Court:     Call  the  jury  back. 

(Thereupon  the  jury  returned  to  the  jur}^ 
box,  and  the  following  occurred  within  the 
presence  of  the  jury:) 

Mr.  Sims:     Call  Mrs.  Hutchens. 

Mr.  Powers:  Do  you  want  the  stipulation  to  go 
before  the  jury  now? 

The  Court:     It  is  immaterial  to  me. 

Mr.  Powers:  It  doesn't  make  any  difference  to 
me. 

Mr.  Sims:     AVould  the  court  reporter  read  it? 

(Stipulation  read.) 
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Mr.  Powers:  On  the  premises  of  the  CD.  John- 
son Lumber  Company. 

The  Court:  I  don't  know  whether  the  jury  un- 
derstands that,  but  it  has  been  stipulated  as  an  ad- 
mitted fact  that  Dean  Hutchens  and  the  other 
drivers  of  W.  R.  Francis  had  a  right  to  go  on  the 
premises  of  the  C.  D.  Johnson  Lumber  Corpora- 
tion— that  is,  the  dock — and  that  in  connection  there- 
with they  had  certain  duties  to  perform. 

KATHLEEN  HUTCHENS 
the  plaintiff  herein,  was  thereupon  produced  as  a 
witness  in  her  own  behalf,  and,  having  been  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.  You  are  Kathleen  Hutchens,  I  believe?  [72] 

A.  Yes. 

Q.  And  you  are  the  lady  that  this  lawsuit  is 
really  about?  A.     Yes. 

Q.  And  Dean  Hutchens  was  your  husband.  Is 
that  correct?  A.     Yes. 

Q.  How  old  are  you  now? 

A.  Twenty-four. 

Q.  And  when  was  your  birthday? 

A.  May  the  28th. 

Q.  Of  what  year?  A.     1926. 

Q.  And  I  believe  you  have  no  children? 

A.  That's  right. 

Q.  How  long  did  you   know   Dean   before   you 

were  married?  A.     Three  vears. 
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Q.     Were  you  in  high  school  together? 
Yes. 


A 

Q 

A 

Q 

A 


What  high  school? 


Dayton  High  School,  Dayton,  Washington. 
And  when  did  you  and  Dean  get  married? 
November  30th,  1947. 

Q.  And  he  was  about  how  old  then,  Mrs. 
Hutchens?  A.     He  was  nineteen. 

Q.  He  was  nineteen  when  you  married  him.  And, 
as  I  understand  it,  you  folks  were  living — your 
home  was  in  McMinnville?  [73] 

A.     That's  right. 

Q.     And  was  he  the  purchaser  of  a  logging  truck  ? 

A.,    Yes. 

^Ir.  Powers:     That  is  all  admitted. 

Q.  (By  Mr.  Sims) :  And,  in  a  general  way, 
Kathleen,  would  you  tell  approximately  what  his 
earnings  were  a  month,  approximately? 

A.  Well,  I  really  can't  say  to  that.  Do  you 
mean  when  he  was  driving  truck,  his  net  income? 

Q.     That's  right. 

A.  Well,  fifteen  or  eighteen  hundred  dollars  a 
month,  something  like  that.  That  was  the  net  in- 
come. 

Q.     You  mean  net,  or  gross? 

A.     Well,  gross,  it  is. 

Q.  And  the  net  income  would  be — would  you  say 
approximately  $300  a  month  ? 

A.     Yes,  I  would  say  so. 

Q.  And  do  you  know  about  how  much  he  earned 
during  1949  betw^een  January  and  August? 
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A.     Between  January  and  August? 

Q.     That's  right.  A.     No,  I  don't. 

Mr.  Sims:  And  I  am  sure  that  the  income  tax 
records  are  here,  and  I  think  counsel  has  seen  them. 

The  Court:  ^^^ly  don't  you  stipulate  instead  of 
asking  this  witness,  who  doesn't  seem  to  know?  [74] 

Mr.  Sims:  Well,  maybe  we  will  do  that  and  offer 
in  evidence  at  this  time,  then,  the  income  tax 
records.  Counsel,  I  believe,  has  seen  them. 

The  Court:     Any  objection? 

Mr.  Powers:  No,  I  have  no  objection,  your 
Honor.   Put  them  in. 

The  Court:  Well,  they  may  be  marked  and  in- 
troduced. 

(The  U.  S.  Individual  Income  Tax  Returns 
for  H.  D.  and  Kathleen  Hutchens,  for  1948 
and  1949,  so  offered,  were  thereupon  admitted 
in  evidence  and  marked  as  follows:  1948  in- 
come tax  return  as  Plaintiff's  Exhibit  19;  and 
1949  income  tax  return  as  Plaintiff's  Exhibit 
20.) 

Mr.  Sims:  And  may  we  pass  the  reading  at  this 
time,  j^our  Honor? 

The  Court:     That  is  perfectly  all  right. 

Q.  (By  Mr.  Sims)  :  Kathleen,  will  you  tell  us 
a  little  bit  about  Dean's  habits  of  life,  as  to  in- 
dustry and  frugality? 

A.  Well,  he  was  a  very  good  worker,  saved  his 
money.  He  was  a  very  good  person,  and  he  was  very 
well  liked.  He  had  no  bad  habits.  He  didn't  drink 
or  smoke. 
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Q.  Did  you  folks  graduate  from  Dayton  High 
School?  A.     That's  right. 

Q.     That  was  back  in  when?  [75] 

A.     I  graduated  in  1945  and  he  in  1946. 

Q.  AVliat  would  you  say  he  did  with  his  money 
in  a  general  way? 

A.     Well,  he  made  his  car  and  truck  payments. 

Q.  Do  you  know  how  much  the  truck  pa^Tiients 
were  ? 

A.  He  bought  the  truck  in  July  of  1948.  His 
truck  payments  were  $315  until  Apri]  of  '49,  and 
he  had  his  truck  made  into  a  six-wheeler,  and  then 
the  truck  payments  were  $400  a  month. 

Q.     Aiid  did  he  make  the  payments? 

A.     Yes. 

Q.  Was  he  buying  a  car  ?  Did  you  have  a  family 
car  he  was  buying? 

A.  When  we  were  married  he  had  a  '46  Chev, 
and  he  traded  it  in  on  a  '48  Hudson,  and  he  was 
finishing  paying  for  it. 

Q.  Well,  did  he  spend  his  money  personally  on 
himself,  or  did  he  provide  well  as  far  as  his  wife 
was  concerned? 

A.  He  provided  very  well,  yes.  I  never  wanted 
for  anything. 

Q.  Did  he  have  any  special  training  in  the  me- 
chanical field  or  that  sort  of  thing? 

A.     He  was  a  very  good  mechanic,  and  he  was 

Q.  And  what,  perhaps,  particularly  did  you  have 
planned  for  the  future,  the  two  of  you? 
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A.  We  planned  on  going  back  to  Dayton  and 
buying  a  farm. 

Q.  You  were  going  to  have  a  home  on  a  faim 
at  Dayton,  AYashington?  A.     Yes,  that's  right. 

Q.  What,  Kathleen,  in  a  general  way,  was  his 
health?  [76]  A.     He  had  perfect  health. 

Mr.  Sims:     I  think  you  may  cross-examine. 

Cr  OSS-Examination 
By  Mr.  Powers: 

Q.  Mrs.  Hutchens,  just  a  question  or  two.  Let's 
see.  I  think  that  you  said  Dean  graduated  about 
'46,  was  it?  A.     That's  right. 

Q.     And  you  graduated  the  year  before? 

A.     That's  right. 

Q.     Was  that  Dayton,  Washington? 

A.     That's  right. 

Q.  And  where  is  your  residence  now?  Where 
do  you  live  now? 

A.  Well,  I  have  no  permanent  address.  I  am 
stajdng  with  my  sister-in-law  at  Dayton,  Washing- 
ton. 

Q.     Up  at  Dayton,  Washington? 

A.     That's  right. 

Q.  And  now  when  you  got  through  high  school, 
did  you  start  to  work,  yourself? 

A.     No;  I  stayed  at  home  most  of  the  time. 

Q.     You  stayed  at  home  most  of  the  time? 

A.     That's  right. 
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Q.  And  then  when  was  it  that  you  started  to 
work  ? 

A.  Well,  I  don't  really  recall.  I  didn't  work 
very  much.  I  stayed  at  home  because  of  ill  health 
and  my  grandmother. 

Q.  Well,  you  did  take  some  position,  I  think  you 
said  in  your  [77]  dej^osition,  if  I  remember  cor- 
rectly. Weren't  you  working  in  a  restaurant  some- 
where ? 

A.     I  worked  in  an  ice  cream  parlor  for  awhile. 

Q.     Up  in  Dayton?  A.     That's  right. 

Q.     And  then  have  you  been  working  lately? 

A.     Yes,  I  have. 

Q.     And  where  do  you  work  now,  please? 

A.  I  work  in  the  Blue  Mountain  Cannery  at 
Dayton. 

Q.     The  what? 

A.     The   Blue   Mountain   Cannery  in   Dayton. 

Q.  I  see.  And  when  you  lived  in  Oregon,  where 
did  you  live  here?   Was  it  is  McMinnville? 

A.     That's  right. 

Q.     Did  you  have  a  house  there,  or 

A.     We  had  a  house. 

Q.     There  have  been  no  children  bom? 

A.     That's  right. 

Mr.  Powers:     I  think  that  is  all. 

Mr.  Sims:  One  thing  I  should  have  asked  on 
direct,  and  that  is  with  reference  to  funeral  ex- 
penses, your  Honor.   May  I? 

Mr.  Powers:  We  will  stipulate  whatever  you 
have  in  there. 
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The  Court:     Is  there  any  disagreement? 
Mr.  Powers:     No. 
Mr.  Sims :     Thank  you  very  much. 
I  think  that  is  all. 

(Witness  excused.)  [78] 

Mr.  Sims:     Mr.  Hutchens. 

DORSEY  HUTCHENS 
was  thereupon  produced  as  a  witness  in  behalf  of 
the   plaintiff,   and,   having   been   first   duly   sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.     You  are  Dorsey  Hutchens?  A.     Yes. 

Q.     How  do  you  spell  your  given  name? 

A.     D-o-r-s-e-y. 

Q.     And  are  you  a  brother-in-law  of  Kathleen's? 

A.     Yes. 

Q.  And  then  Dean,  of  course,  was  your  own 
brother  ?  A.     Yes. 

Q.     And  how  many  in  your  family,  Dorsey? 

A.     Four  children. 

Q.  Four.  And  how  many  were  boys  and  what 
did  it  consist  of?  A.     Three  boys  and  one  girl. 

Q.     And  the  girl,  what  is  her  name? 

A.    Mrs.  Barr. 

Q.    Is  she  the  oldest?  A.     Yes. 

Q.  And  where  was  Dean  in  this — was  he  the 
youngest  or  second  ? 


vs.  Kathleen  Hutchens  181 

(Testimony  of  Dorsey  Hutchens.) 

A.     He  was  the  youngest,  yes. 

Q.  Your  sister  was  the  oldest,  and  then  you  were 
next?  [79] 

A.     No,  my  other  brother  is  next. 

Q.     That  is  Lee?  A.    Lee. 

Q.     And  then  you,  and  Dean  was  the  baby? 

A.     That's  right. 

Q.  And  did  you  see  Dean  quite  frequently  dur- 
ing the  last  few  years  of  his  life,  high  school  days? 
Did  you  see  him  often? 

A.  Not  too  much  until  the  last  two  or  three 
years,  possibly  after  he  got  out  of  high  school. 

Q.  And  what  would  you  say  as  to  your  brother's 
habits  of  life,  Mr.  Hutchens? 

A.  Well,  I  thought  he  was  very  careful  in  his 
work.  He  was  very  determined  to  accomplish  what 
he  started  after. 

Q.  What  w^ould  you  say  as  to  his  habits  with 
relation  to  money? 

A.  I  think  he  took  care  of  it  as  wisely  as  he 
could. 

Q.  How  did  he  get  along  with  his  wife  and  treat 
her  with  reference  to  money  matters,  if  you  know? 

A.  I  think  she  always  had  what  money  she 
wanted. 

Q.     And  did  they  drive  and  have  a  family  car? 

A.     Yes. 

Q.  And  do  you  know  about  the  logging  truck 
that  he  was  buying?  A.     Yes. 

Q.  Do  you  know  what  the  name  of  the  truck 
was?  A.     International. 
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Q.  And  the  usual  logging  truck,  I  under- 
stand? [80]  A.     Yes. 

Q.  What  would  you  say  as  to  Dean's  habits  as 
to  sobriety?   Did  he  drink  or  smoke? 

A.  Not  that  I  ever  knew.  I  think  I  would  have 
known  it. 

Mr.  Sims:     You  may  cross-examine. 

Mr.  Powers:     No  questions.    Thank  you. 

The  Court:     That  is  all,  Mr.  Hutchens. 

Mr.  Sims:  Your  Honor,  there  is  another  line 
of  questions  I  want  to  go  into  with  this  witness 
dealing  with  the  industry,  itself,  but  I  thought  the 
time  wouldn't  justify  it  in  view  of  the  closeness 
of  time. 

The  Court :     How  many  more  witnesses  have  you  ? 

Mr.  Sims:     I  think  just  three  or  four. 

The  Court:     Are  they  long  or  short? 

Mr.  Sims:  I  don't  think  any  of  them  will  be 
very  long.  I  expect  we  will  be  through  during  the 
morning. 

The  Court :     During  the  morning  ? 

Mr.  Sims :  Yes.  I  am  going  to  suggest  to  counsel 
when  we  do  adjourn  that  if  he  has  witnesses  to  put 
on  he  should  have  them  here  tomorrow  morning 
because  I  don't  expect  us  to  take  all  day  tomorrow. 
I  think  we  will  be  through  before  the  noon  adjourn- 
ment. 

The  Court :     How  about  you,  Mr.  Powers  ? 

Mr.  Powers:  I  am  going  on  the  basis  that  we 
are  going  to  finish  tomorrow,  so  we  will  get  through 
tomorrow  one  way  or  [81]  another. 
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The  Court:     What  does  that  mean— 5:00  o'clock? 

Mr.  Powers:  As  I  recall  it,  you  said  we  would 
keep  on  going  until  12:00. 

The  Court:     Well,  I  am  not  going  to. 

Mr.  Powers :  Well,  if  counsel  finishes  mid-morn- 
ing, I  should  think  we  would  be  through  certainly 
by  5:00  o'clock  tomorrow.  I  will  do  everything  I 
can  to  expedite  it,  and  probably  get  it  to  the  jury 
tomorrow  afternoon. 

The  Court:  In  view  of  that  fact,  we  won't  in- 
struct them  until  Thursday  morning,  so  that  we 
won't  have  to  run  overtime  unless  you  anticipate 
any  long  witnesses.  We  will  see  how  it  goes  off 
tomorrow  morning,  and  then  we  may  start  at  1:00 
or  1 :15  and  keep  going  through. 

Would  you  prefer  jDutting  on  Air.  Hutchens  to- 
morrow again? 

Mr.  Sims:  Yes,  I  would,  your  Honor.  I  wanted 
to  reserve  that  right.  In  other  words,  I  thought 
I  would  take  care  of  the  family  situation  and  get 
away  from  that,  and  then  get  right  on  into  the 
merits. 

Mr.  Powers:  If  it  wouldn't  take  long,  couldn't 
we  dispose  of  it  now?   We  have  five  minutes. 

Mr.  Sims :     We  can 't  do  it  in  five  minutes. 

The  Court:     All  right. 

You  may  step  down,  now. 

(Witness  temporarily  excused.)  [82] 

The  Court:  Would  you  prefer  coming  back  at 
9:30  tomorrow,  or  10:00  o'clock? 
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Mr.  Powers :  I  liope  they  are  going  to  say  10 :00 
o'clock.  Now,  your  Honor,  you  want  instructions 
out,  and 

Mr.  Sims:     We  agree  on  that. 

Mr.  Powers :     by  the  time  I  get  through  here 

the  stenographer  is  gone,  and  if  we  are  going  to 
write  our  instructions  between  9:00  and  9:30,  I 
probably  wouldn't  have  them  here. 

Mr.  Sims:  That  would  let  us  go  on  a  little  hap- 
pier note.  Mr.  Powers  and  I  are  in  complete  accord. 

The  Court:  We  will  now  adjourn  until  10:00 
o'clock  tomorrow  morning. 

Now,  let  me  announce  again,  don't  discuss  this 
with  the  other  jurors  or  members  of  3^our  family. 
You  will  have  plenty  of  time  to  discuss  it  when  it 
is  submitted. 

We  will  adjourn  until  10:00  o'clock  tomorrow 
morning. 

(Thereupon  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  tomorrow,  Wednesday,  June 
21,  1950.)   [83] 

Wednesday,  June  21,  1950 

The  trial  was  resumed,  pursuant  to  adjournment, 
at  10:00  a.m.,  and  the  following  further  proceed- 
ings were  had  herein: 

The  Court:     Mr.  Sims. 

Mr.  Sims:  Your  Honor,  I  wanted  to  continue 
with  the  brother,  Dorsey,  but  he  isn't  here  yet,  ap- 
parently has  been  detained,  and  I  wonder  if  I 
might  call  another  witness. 
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The  Court:     Yes. 

Mr.  Sims:     Mrs.  Barr,  please. 

NADINE  BARR 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.  Mrs.  Barr,  I  guess  you  didn't  know  I  would 
call  you  as  a  witness  this  morning.  I  am  only  going 
to  ask  a  question  or  two.  You  are,  I  believe,  the 
sister — I  guess  the  only  sister — that  Lee  and  Dean 
and  Dorsey  have.   Is  that  right?  A.     Yes,  sir. 

Q.  In  other  words,  the  family  consisted  of  four 
of  you  children?  A.     That's  right. 

Q.     And  you  are  about  how  old  now,  Mrs.  Barr? 

A.     I  am  thirty-seven. 

Q.  You  are  thirty-seven.  And  Dean  was  the 
baby  of  the  family  [84]  and  twenty-one  ? 

A.     He  was  twenty-one  when  he  was  killed. 

Q.  And  throughout  his  entire  lifetime  were  you 
constantly  in  touch  with  him?  A.     Yes,  I  was. 

Q.  And  what  would  you  say  as  to  his  habits  of 
life,  his  frugality,  drinking  and  smoking,  and  what 
he  did  with  his  money  ? 

A.  He  neither  drank  nor  smoked  nor  gambled, 
and  he  worked  hard  from  the  time  he  was  a  very 
young  boy,  and  saved  his  money  and  put  it  always 
to  a  good  use. 

Mr.  Sims:     You  may  cross-examine. 
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^Ir.  Powers:  No  questions.  Thank  you,  Mrs. 
Barr. 

Mr.  Sims :     Thank  you,  Mrs.  Barr. 

(Witness  excused.)  [85] 

Mr.  Sims:     And  Mr.  Hutchens,  please. 

GEORGE  HUTCHENS 
was  thereupon  produced  as  a  witness  in  behalf  of 
the   plaintiff,   and,   having   been   first   duly   sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Sims : 

Q.  Mr.  Hutchens,  what  relationship  do  you  have 
to  Mrs.  Barr  and  Lee  and  Dean  and  Dorsey? 

A.     I  am  their  father. 

Q.  You  are  the  father.  And  just  a  question  or 
two,  Mr.  Hutchens.  What  would  you  say  as  to  the 
kind  of  a  boy  Dean  was  with  reference  to  his  habits  ? 
Did  he  smoke  and  drink'?   Did  he  gamble? 

A.     No,  'sir;  he  didn't  do  none  of  those. 

Q.  And  what  would  you  say  as  to  the  way  he 
handled  his  money? 

A.  He  was  very  careful  and  conservative  with 
his  money. 

Mr.  Sims:     I  think  that  is  all. 

Mr.  Powers:     No  questions. 

Mr.  Sims:     Thank  you. 

(Witness  excused.)   [86] 
Mr.  Sims:     Mr.  Peoples. 
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RALPH  W.  PEOPLES 
was  thereupon  x:)roduced  as  a  witness  in  behalf  of 
the   plaintiff,   and,   having   been   first   duly   sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims : 

Q.     Mr.  Peoples,  whereabouts  do  you  live? 

A.     I  live  at  Yelm,  Washington. 

Q.     Where  is  that? 

A.  That  is  in  Thurston  County  about  33  miles 
south  of  Tacoma. 

Q.     And  how  old  are  you? 

A.     Approximately  forty-five. 

Q.  And  what  is  your  particular  training  and 
background,  Mr.  Peoples?  What  type  of  work 
have  you  done  for  the  last — well,  let's  say  thirty 
years  ? 

A.  I  have  been  a  workman  in  the  lumber  in- 
dustry since  1919,  jDrincipally. 

Q.  And  when  you  say  "the  lumber  industry," 
what  type  of  work  do  you  include? 

A.  Well,  that  includes  logging  and  sawmill  work. 
My  work  has  been  principally  in  the  logging  end 
of  it. 

Q.  Now,  in  the  logging  end  of  it  what  have  you 
done?   What  jobs  and  positions  have  you  held? 

A.  Well,  I  started  out  in  the  days  of  the  steam 
donkeys,  and  for  awhile  I  split  wood  and  fired 
donkeys  and  worked  as  a  signal  [87]  man  and 
powder  man  and  choker  setter,  rigger. 

Q.     Now,  you  are  getting  ahead  of  us  a  little  bit. 
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Let  us  go  back.    What  is   a   steam   donkey  man? 

What  do  you  mean  by  that? 

A.  Well,  the  work,  the  yarding  of  logs,  was 
accomplished  with  donkeys  that  were  powered  by 
steam  engines,  and  my  work  was  to  supply  fuel  and 
fire  the  boilers  to  generate  steam  for  the  operation 
of  these  engines. 

Q.  Now,  you  said  ''signal  man."  What  is  a  sig- 
nal man? 

A.  Well,  he  is  a  man  who  takes  a  position  in 
the  woods  in  the  vicinity  of  the  rigging  crew  and 
transmits  their  signals  by  means — in  those  days  a 
jerk  wire. 

Q.     Anything  like  a  whistle  punk? 

A.     Well,  it  is  all  the  same. 

Q.  And  then  you  mentioned  choker  setter.  What 
is  a  choker  setter? 

A.  Well,  these  logs  are  moved  from  the  woods 
by  lines,  and  the  short  piece  of  a  line  that  is  used 
to  attach  the  log  to  the  butt  rigging  is  called  the 
choker,  and  the  choker  setters  are  those  men  in  the 
woods  who  place  that  line  in  position  around  the 
logs  so  that  they  may  be  dragged  into  the  landings. 

Q.  You  used  the  word  ''yarding."  What  do 
you  mean  by  that? 

A.  Well,  the  term  "yarding"  refers  to  the  move- 
ment of  logs  from  where  they  lie  at  the  trees  which 
have  been  felled  and  bucked  into  logs  to  their  first 
point  of  rest.  In  some  cases  it  is  along  a  roadway 
or  in  others  it  is  a  spar  tree  some  [88]  distance 
from  a  roadway,  and  they  have  to  be  moved  again 
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by  other  machines  to  a  place  where  they  can  l-e 

loaded  upon  cars  or  trucks. 

Q.  When  you  say  "spar  tree,"  what  does  that 
mean?   What  do  you  refer  to  there? 

A.  Well,  a  spar  tree  is  a  tree  that  is  either 
standing  in  its  natural  position  or  has  been  moved 
or  raised  from  another  place  in  which  the  blocks 
are  hmig  that  the  line  renders  through  to  bring 
the  logs  from  the  woods. 

Q.  All  right.  Now,  you  go  ahead  with  your 
next.  I  stopped  you  when  you  said  that  you  had 
done  some  choker  setting.    What  else  is  there? 

A.     AVell,  I  worked  as  a  powder  man. 

Q.     All  right.    Now,  what  is  a  powder  man? 

A.  Well,  in  the  operations  where  I  worked  at 
the  powder  man's  job  was  to  principally  to  see 
that  there  were  holes  under  the  logs  at  the  appro- 
priate places  for  the  rigging  men  to  set  the  chokers. 
If  there  wasn't  a  natural  opening  there  it  was  vc\y 
business  to  set  a  charge  of  dynamite  and  blow  a 
hole  there  big  enough  for  them  to  put  the  line 
through,  and  in  addition  to  that,  why  if  there  were 
stumps  that  were  in  the  way  that  had  to  be  removed 
or  dirt  that  had  to  be  moved,  it  was  my  respon- 
sibility to  place  the  charges  and  set  them  off. 

Q.  All  right.  Now,  what  else  did  you  do  in  the 
w^oods  logging? 

A.     Well,  I  have  done  some  rigging.  [89] 

Q.     All  right.  Now,  as  a  rigger,  what  is  that? 

A.  Well,  the  rigging,  as  I  refer  to  it,  consists 
of  helping  to  put  the  rigging  up  in  the  spar  trees, 
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move  the  donkeys  into  their  setting  and  get  the 
lines  strung  and  in  proper  position  to  start  logging, 
and  some  of  that  rigging  work  has  been  in  con- 
nection with  slack  line  and  skidder  operations, 
which  is  a  yarding  operation  of  a  little  different 
type,  where  it  is  necessary  to  rig  trees  at  the  back- 
side of  the  yarding  show,  and  I  have  worked  at 
that,  and  that  is  included. 

Q.  Have  you  had  anything  to  do  with  the  truck- 
ing end  of  the  logging  industry  ? 

A.     Yes,  I  have,  a  little. 

Q.  Well,  what  other  things  have  you  had  to  do 
now  with  the  logging  industry?  Does  that  about 
cover  it  % 

A.  Well,  in  recent  years  I  transferred  from  the 
rigging  end  of  it  to  the  cutting  crews,  and  I  worked 
for  a  number  of  years  in  the  falling  and  bucking 
and  scaling  of  logs. 

Q.  Now  following  and  bucking  includes  what 
work*? 

A.  Well,  that  includes  taking  tools  into  the  woods 
to  where  these  trees  are  standing  and  falling  the 
trees  to  the  ground  and  cutting  them  into  log 
lengths. 

Q.     Al]  right.   Now,  what  else  have  you  done? 

A.  Well,  that  covers  pretty  well,  except  for  a 
short  while  I  worked  as  a  truck  driver.  It  covers 
pretty  well  the  experience  I  have  had  as  an  actual 
employee  of  logging  companies,  although  [90]  in 
recent  years  I  have  worked  with  the  logging  in- 
dustry rather  than  actually  for  it. 

Q.     And  are  you  familiar  with  the  dock  and  the 
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facilities  of  the  C.  D.  Johnson  Lumber  Company 

at  Toledo?  A.     Yes,  in  a  general  way. 

Q.     What  was  your  first  introduction  to  that? 

A.  In  1924  as  a  construction  hand  for  the 
Wardmeyer  Construction  Company  I  worked  in  the 
construction  of  their  dock  facilities  there. 

Q.  Are  those  the  dock  facilities  that  are  still  in 
use  and  include  the  unloading  dock? 

A.     I  believe  so. 

Mr.  Suns:  If  the  bailiff  would  kindly  hand  the 
witness  the  photographs  in  evidence,  with  the  ex- 
ception of  the  photograph  of  Dean  Hutchens. 

Q.  I  will  ask,  Mr.  Peoples,  if  you  recognize  any 
of  those  pictures  as  pictures  of  the  dock  and  facili- 
ties where  you  worked,  the  facilities  you  helped  con- 
struct in  1924. 

A.  Well,  Exhibit  No.  3  is  not  recognizable  by  me. 
It  could  be  'most  anywhere.  Exhibit  No.  4  appears 
to  be  looking  from  the  landward  end  out  towards  the 
south. 

Mr.  Powers:  I  don't  know  what  counsel  is  trying 
to  prove,  but  I  can  probably  stipulate  if  he  has 
some  point  in  mind. 

Mr.  Sims:  AVell,  the  point  is  to  identify 
merely 

Q.  Is  this  the  dock,  now  that  you  have  scanned 
some  of  the  [91]  photographs?  Is  this  the  dock  on 
which  you  worked  back  in  1924?  A.     Yes,  sir. 

Q.  Now,  have  you  had  any  special  interest  or 
special  work  with  reference  to  safety  matters  in 
connection  with  the  industry?  A.     Yes,  sir. 
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Q.    And  what  has  that  consisted  of  ? 

A.  I  was  employed  for  three  years  by  the  Oregon 
Industrial  Accident  Commission  in  their  Safety 
Division,  and  I  am  presently  employed  and  have 
been  for  two  years  by  the  Department  of  Labor 
and  Industries  of  the  State  of  Washington  in  their 
Safety  Division. 

Q.  Now,  what  do  those  duties — in  other  words, 
the  last  five  years  of  your  life  have  been  devoted 
to  work  for  the  State  of  Washington  and  the  State 
of  Oregon  in  the  Division  of  Safety — is  that  cor- 
rect— with  reference  to  this  industry  *? 

A.  Well,  there  was  a  break  in  my  employment 
in  between  my  employment  by  the  State  of  Oregon 
and  the  State  of  Washington  of  a  couple  of  years, 
sir. 

Q.  But  you  have  altogether  put  in  this  much 
time  in  the  safety  field?  A.     Yes,   sir. 

Q.  Now,  the  Department  of  Labor  and  Indus- 
tries of  the  State  of  Washington,  is  that  similar 
in  a  general  way  to  what  we  in  Oregon  call  the 
State  Industrial  Accident  Commission? 

A.  Yes,  it  handles  the  same  functions  that  the 
Oregon  Industrial  [92]  Accident  Commission  does, 
with  some  additional  responsibilities. 

Q.  Now,  what  are  your  duties  in  a  general  way 
where  you  are  now  employed  by  the  State  of  Wash- 
ington ? 

A.     I  am  a  safety  inspector  in  logging  camps. 

Q.     Well,  now,  what  do  those  duties  include? 

A.     Well,  it  is  my  duty  to  make  physical  exami- 
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nations  of  the  premises  and  machines  and  rigging 
that  are  used  in  logging,  and  to  observe  the  oper- 
ation for  unsafe  practices,  and  it  is  my  job  to  call 
attention  of  management  and  workmen,  as  well, 
to  any  unsafe  conditions  or  unsafe  practices  that 
I  find  and  ask  that  they  be  corrected. 

Q.  Do  3^ou  give  any  particular  attention  to  log 
unloading  dumps?  A.     Yes,  sir. 

Q.  Now,  in  this  particular  case,  Mr.  Peoples, 
knowing  this  dock  as  you  do  at  Toledo,  what  would 
you  say  would  be  the  safe  and  proper  practice  in  the 
matter  of  handling  unloading  of  logs  where  a  dump 
is  handling  the  unloading  and  the  unloading  engi- 
neer tells  you  that  about  80  loads  a  day,  that  that 
would  be  a  good,  big  workday  for  them?  He  didn't 
say  how  low  it  would  go,  but  I  assume  some  less. 
I  don't  know  if  it  is  a  half  less,  but  if  you  unload 
about  80  loads,  now,  what  would  be  the  safe  practice 
with  reference  to  having  a  safety  man  to  observe 
that  all  men  were  in  the  clear  before  there  was  an 
unloading  ? 

Mr.  Powers:  I  would  like  to  ask  the  witness  a 
question  [93]  before  he  answers,  your  Honor. 

Mr.  Sims:     No  objection. 

Mr.  Powers:  How  long  since  you  have  seen  the 
dock  at  Johnson's,  Mr.  Peoples? 

A.  The  last  time  that  I  made  a  close — anywhere 
near  close  observation  of  that  dock,  sir,  was  about 
ten  years  ago.  I  have  seen  it  from  a  distance  more 
recently. 

^Ir.  Powers:     You  actually  haven't  observed  it 


194  C.  D.  Johnson  Lumber  Corp.,  etc., 

(Testimony  of  Ralph  W.  Peoples.) 

closely  for  a  period  of  ten  years'?  A.     No,  sir. 

Mr.  Powers:  And  the  particular  dock  or  brow 
log,  this  No.  3  log  that  we  are  talking  about,  you 
don't  know  anything  about  that,  do  you? 

A.     No,  I  wouldn't. 

Mr.  Powers:  I  don't  think  the  witness  should 
be  allowed  to  say.  I  don't  think  that  the  number 
of  trucks  involved  has  any  bearing.  There  was  only 
one  truck  here  at  the  time  to  be  unloaded,  and  the 
number  that  comes  in — his  crane  can  only  unload 
one  truck  at  a  time,  so  I  don't  think 

The  Court:  I  don't  think  he  has  asked  sufficient 
facts  to  give  a  sufficient  description  of  the  unload- 
ing dock  and  facilities  there. 

Mr.  Sims:  Very  well.  Will  you  return  the  pic- 
tures, Mr.  Bailiff? 

Mr.  Powers:  I  might  state  that  this  dock  was 
only  built  [94]  two  years  ago. 

Mr.   Sims:     Well,  the  pictures 

Q.  I  will  ask  you  to  go  ahead  and  review  all 
of  the  pictures,  having  in  mind  the  question  I  am 
asking  is  with  reference  to  that  particular  dock,  and 
we  can  narrow  it  down  to  just  the  unloading  of,  as 
counsel  says,  one  truck  at  a  time,  as  to  whether  it 
is  a  proper  and  a  safe  practice  to  have  a  safety 
man  on  the  dock  wdth  no  other  duties  than  to  see  all 
men  are  in  the  clear  and  that  the  operation  is  con- 
ducted safely. 

Mr.  Powers:  I  don't  think  that  calls  for  expert 
testimony.  It  is  for  the  jury,  I  submit,  to  conclude. 
The  jury  has  heard  all  the  facts. 
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Mr.  Sims:     That  is  a  subject  of- 


Mr.  Powers:     Not  the  subject  for  an  expert. 

Mr.  Sims:  The  Company's  foremen  have  already 
testified  that  it  wouldn't  be  practical,  that  they 
wouldn't  want  a  safety  man  there.  I  think  we  have 
a  duty  to  the  jury  to  explore  that  so  they  will 
know  what  is  a  safe  i^ractice.  A  man  with  30  years' 
experience  and  five  years  as  an  employee  of  the 
states  of  Washington  and  Oregon,  with  particular 
training  in  that  field,  I  think  would  be  verj^  helpful 
to  a  jur}^,  and  he  certainly  has  special  knowledge 
of  this  particular  dock,  and  I  feel  I  have  a  duty 
to  the  jury  to  explore  it. 

Mr.  Powers:  Where  is  there  any  charge  of  fail- 
ure of  a  safety  man  to  be  on  the  dock?  [95] 

Mr.  Sims:  It  is  there  in  Paragraph  3,  I  think, 
of  the  contentions. 

Mr.  Powers:  Just  give  me  the  number,  and  I 
will  find  it. 

Mr.  Sims:  I  haven't  the  pre-trial  order.  Page 
8,  I  believe,  covers  it. 

Mr.  Powers:  That  doesn't  call  for  any  safety 
engineer. 

Mr.  Sims :  Insufficient  workmen  is  something  we 
charge. 

Mr.  Powers:  This  is  opening  up  new  issues, 
your  Honor. 

Mr.  Sims:     Oh,  no. 

The  Court:     Look  at  Subdivision  7. 

Mr.  Powers :  Well,  that  still  is  a  new  issue,  noth- 
ing about  any  safety  engineer  that  I  can  see  in 
there. 
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The  Court:  I  will  sustain  the  objection  on  that 
ground. 

Q.  (By  Mr.  Sims)  :  What  would  be  the  safe 
and  proper  practice  of  having  another  workman 
on  the  dock  for  the  purpose  of  seeing  that  all  men 
are  in  the  clear,  one  man  only  to  give  signals  as  to 
the  unloading? 

Mr.  Powers:  We  will  object  to  that.  That  is 
for  the  jury  to  conclude,  your  Honor. 

The  Court:     Objection  overruled. 

The  Witness :  Will  you  read  the  question  to  me, 
please 

(Last  question  read.) 

A.  Such  a  procedure  would  be  a  safe  and  prac- 
tical means  of  operating. 

Q.  (By  Mr.  Sims)  :  What  would  you  say  as  to 
the  safe  and  proper  [96]  practice  of  the  use  of  a 
blast  of  a  whistle,  some  loud,  audible  signal,  to 
indicate  that  the  unloading  was  about  to  take 
place"?  Would  that  be  a  safe  and  proper  practice, 
in  your  opinion? 

Mr.  Powers:  Same  objection,  your  Honor; 
doesn't  call  for  any  expert. 

The  Court:  You  may  answer  the  question,  Mr. 
Peoples. 

A.  Such  a  means  would  be  practicable  and  assist 
in  the  safety  of  the  operation. 

Q.  (By  Mr.  Sims)  :  The  evidence  here  is  that 
the  unloading  engineer  was  the  man  whose  duty 
it  was  to  see  that  the  men  were  in  the  clear.  Now, 
my  question,   Mr.   Peoples,  is  that  after   a   signal 
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has  been  given  and  there  is  an  interval  during 
which  time  another  workman  walks  at  least  20 
feet  and  then  gives  a  signal,  what  is  the  safe  and 
proper  practice  as  to  whether  the  unloading  engi- 
neer should  again  observe  the  first  workman  and 
again  get  his  signal  from  him  or  see  where  he  is? 

Mr.  Powers:  Same  objection.  It  invades  tlie 
province  of  the  jury. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Sims)  :  If  there  is  an  interruption 
between  the  signals,  what  is  a  safe  and  proper  prac- 
tice as  to  the  unloading  ? 

Mr.  Powers:     Same  objection. 

The  Court:     Objection  overruled. 

Mr.  Powers :  It  isn  't  a  proper  hypothetical  ques- 
tion. What  is  an  interruption'?  The  witness  testified 
it  was  a  matter  [97]  of  seconds.  Now,  this  clearly, 
in  my  opinion,  invades  the  province  of  the  jury. 
The  jury  heard  the  witnesses,  and  they  are  in  just 
as  good  a  position  as  anybody  else  to  hear. 

The  Court:  In  order  to  meet  Mr.  Powers'  ob- 
jection, will  you  state  additional  facts'? 

Mr.  Sims:  There  is  no  evidence  as  to  seconds. 
The  only  additional  facts  that  I  know  of  to  give 
the  witness  are  these:  that  he  says  a  signal  was 
given  by  a  truck  driver,  and  that  he  observed  a  man 
who  was  on  some  planks  near  the  unloading  crane, 
and  he  sent  him  a  distance  of  about  14  feet  over 
to  the  face  of  the  dock  to  look  down  on  the  water 
and  see  if  the  men  were  in  the  clear  on  the  water. 
The  man  Avalked   back — he   doesn't   know,   but   he 
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estimated  about  six  or  eight  feet — until  he  was 
about  the  center  of  the  dock,  about  the  center  of 
the  truck,  and  at  that  time  gave  a  signal.  Now,  my 
question  is,  what  would  be  the  safe  and  proper 
practice  as  to  observing,  giving  attention  to,  the 
first  workman? 

The  Court :  I  think  on  that  I  am  going  to  sustain 
the  objection,  because  that  is  precisely  one  of  the 
questions  that  the  jury  is  going  to  have  to  answer. 

Q.  (By  Mr.  Sims)  :  Is  it  a  safe  and  proper 
practice  for  an  unloading  engineer  to  unload  with- 
out observing  where  workmen  are  that  might  be 
affected  by  the  imloading? 

Mr.  Powers:     The  same  objection,  your  Honor. 

The  Court :  I  think  this  is  a  little  different.  Ob- 
jection [98]  overruled. 

The  Witness :     Will  you  read  the  question,  please  ? 

(Last  question  read.) 

Mr.  Powers:  The  hypothetical  case  must  be 
given  to  any  expert.  The  jury  has  heard  the  testi- 
mony here,  and  it  is  up  to  the  jury.  The  jury  heard 
the  witness  testify  that  it  was  a  matter  of  seconds, 
that  the  driver  did  give  the  signal  to  unload,  and 
he  asked  the  other  fellow  by  signal  to  look  in  the 
water,  and  he  looked,  and  he  said  it  was  a  matter 
of  seconds  that  he  went  ahead. 

The  Court :  I  think  he  is  merely  testifying  as  to 
good  practice  in  the  logging  and  mill  operations, 
not  as  to  this  particular  accident. 
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Mr.  Powers:  I  don't  see  where  the  good  prac- 
tice enters  into  it.  They  are  not  charging  any 
violation  of  good  practice.  They  are  charging  viola- 
tion of  the  Employers'  Liability  Act,  which  relates 
to  de\ices  and  appliances. 

Mr.  Sims:  They  are  charged  here  with  the  use 
of  every  care  and  device  and  prescription  practical 
w^ithout  impairing  the  efficiency  of  the  work,  re- 
gardless of  expense,  to  all  persons  and  generally  the 
public,  as  might  be  affected  by  this  thing  involving 
a  risk  or  danger,  and  I  do  feel  that  it  is  our  duty 
to  develop  that  particular  fact  as  to  whether  gen- 
erally the  unloading  engineer  should  observe  those 
in  an  immediate  area  and  know  where  they  are  be- 
fore he  unloads.  [99] 

Mr.  Powers:  That  is  the  fallacy  of  it.  In  my 
opinion,  the  act  doesn't  apply  to  a  human  failure. 
It  applies  to  some  mechanical  or  apparatus  defect, 
and  what  he  is  going  into  is  the  conduct,  actually 
the  conduct,  of  the  crane  engineer.  There  is  no 
statute  that  can  charge  or  require  any  employer  to 
try  to  furnish  a  better  engineer  than  somebody  else. 
The  statute  is  designed  to  furnish  safe  equipment 
and  appliances. 

Mr.  Sims:     It  applies  to  the  human  being. 

Mr.  Powers:  It  doesn't  apply  to  the  human 
mind. 

Mr.  Sims:     It  certainly  does. 

The  Court:  The  question  is,  as  I  understand  it, 
whether  the  loading  engineer  should  be  in  position 
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to  see  men  who  might  be  affected  by  the  unloading 

of  logs. 

Mr.  Sims :     That  is  what  I  mean,  exactly. 

The  Court:     You  may  answer  the  question. 

Mr.  Powers :     And  may  I  have  an  exception. 

A.    Yes,  he  should  be. 

^Ir.  Sims:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Powers : 

Q.  Let's  see.  Were  you  in  Oregon  when  the 
Safety  Logging  Code  was  enacted,  Mr.  Peoples'? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.  1943 — 1944,  I  believe,  it  actually  went  into 
effect.  [100] 

Q.     Actually  October  25,  1944,  was  it  not? 

A.     Yes,  sir. 

Q.     Then  you  were  here  how  long  after  that? 

A.  Well,  I  lived  here  in  Oregon  until  May  of 
1948. 

Q.     Working  as  inspector,  I  mean. 

A.     Well,  I  was  with  them  until  early  in  1946. 

Q.  Yes.  Now,  that  operation,  the  Safety  Logging 
Code,  that  applies  to  dumping  logs  such  as  we  are 
talking  about  here,  doesn't  it?  A.     Yes,  sir. 

Q.  And  there  is  no  requirement  in  there  about 
any  whistle  before  you  make  your  unload,  is  there? 

A.     No,  it  doesn't  require  it. 

Q.  No,  sir.  Now,  as  a  matter  of  fact,  taking  these 
things  one  by  one,  is  it  not  a  safer  operation  to 
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make  a  visual  inspection  and  see  whether  a  man  is 
safe  and  in  the  clear  rather  than  blow  a  whistle  and 
go  ahead  and  dump?  A.     Yes,  I  think  it  is. 

Q.  For  instance,  a  pond  man  might  be  down 
below  and  you  blow  a  whistle  and  he  might  not  have 
a  chance  to  get  out  of  there  before  you  dump,  and 
that  might  be  dangerous  in  that  instance.  Is  that 
not  a  fact? 

A.     Yes;  in  such  an  instance  it  could  be. 

Q.  So  a  visual  look  would  be  preferable.  Now, 
with  respect  to  the  crane  operator  being  in  a  posi- 
tion to  see  that  the  men  [101]  were  in  the  clear — we 
will  put  it  that  way — or  the  one  man,  the  truck 
driver  is  in  the  clear — you  felt  that  he  should  be 
in  a  position  to  see  that  the  truck  driver  is  in  the 
clear  before  he  moves  the  log.   Is  that  not  correct? 

A.     Yes. 

Q.  Well,  now,  where  the  truck  driver  gives  a 
signal  to  move  the  log,  don't  you  feel  that  the  crane 
engineer  has  got  some  work  to  do  in  lifting  that  log 
to  go  ahead  and  move  it? 

Mr.  Sims:  Just  a  moment,  your  Honor.  That 
is  not  the  state  of  the  record.  This  witness  said  he 
saw  a  signal  and  he  saw  a  signal  and  held  his  hand 
in  this  fashion  (indicating),  so  let  Mr.  Powers  give 
the  true  record  and  not  the  interpretation  of  the 
record.    Let  counsel  show. 

Mr.  Powers:  We  will  leave  it  to  the  jury,  if 
there  is  any  question.  Mr.  Neal  said  the  truck  driver 
gave  him  a  signal  to  move  the  log. 

Mr.  Sims:     Not  in  that  fashion. 
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The  Court:  Objection  overruled.  You  may  an- 
swer the  question,  Mr.  Peoples. 

The  Witness :     Will  you  read  the  question,  please? 

The  Court:  Will  you  repeat  the  question  to  him, 
Mr.  Powers? 

Mr.  Powers:     Yes.    I  will  rephrase  it  this  way: 

Q.  In  the  Logging  Safety  Code,  a  truck  driver  is 
prohibited  from  going  between  the  load  of  logs 
and  the  brow  log,  is  he  not? 

A.     I  believe  any  workman  is.  [102] 

Q.  Yes.  And  that  is  part  of  the  Safety  Code. 
Now,  would  you  say  that  in  order  to  have  a  more 
safe  operation  that  the  engineer,  the  crane  engi- 
neer, would  have  to  l)e  in  a  position  where  he  could 
see  someone,  where  he  would  have  to  get — m  order 
to  get  there  so  it  would  not  be  a  violation  of  the 
Safety  Code,  he  would  have  to  see  through  this 
log  or  this  load?  A.     No,  sir. 

Q.  No.  And  you  would  agree  with  me,  would 
you  not,  that  a  crane  engineer  would  have  a  right 
to  rely  upon  a  truck  driver  when  he  gives  a  signal 
to  roll  or  to  lift  it,  that  that  truck  driver  would 
take  a  place  of  safety  when  there  is  one  open, 
would  you  not  ?  A.     Not  necessarih^ 

Q.  Well,  what  should  he  do?  Should  he  con- 
tinue after  the  truck  driver  gives  a  signal  to  unload 
to  watch  this  driver  all  the  time? 

A.  He  should  see  to  it  before  he  starts  to  lift 
that  the  driver  is  in  the  clear  or  that  he  knows 
where  he  is. 

Q.     Well,  now,  when  the  driver  gives  the  signal 
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he  is  in  the  clear — according  to  the  testimony  he 
is  6  feet  back  of  the  log,  clear  back  of  the  log, 
when  he  gives  the  signal  to  unload.  Do  you  feel 
that  the  crane  operator  then  with  his  other  work 
should  keep  watching  hmi,  or  should  he  go  ahead 
with  his  unloading?  What  would  you  expect  as  an 
engineer  in  carrying  [103]  on  this  work? 

A.  I  would  expect  that  the  crane  operator 
should  keep  his  eye  on  whoever  is  responsible  for 
giving  him  the  signal  to  unload  in  case  anything 
goes  wrong  so  he  might  respond  to  any  other  signal 
that  might  ])e  given. 

Q.  You  don't  think  that  he  should  be  actually 
rolling  the  log  and  operating  his  crane  then.  He 
is  supposed  to  be  doing  both  at  the  same  time? 

A.  He  can  be  doing  that  and  still  watch  for 
signals,  sir. 

Q.  In  other  words,  he  should  not  rely,  in  your 
opinion,  ujjon  a  signal  given  hj  a  driver? 

A.     Not  entirely. 

Q.  No.  Now^,  let's  get  to  the  third  point.  You 
felt  there  should  h^  perhaps  another  man  around 
there  to  give  a  signal,  did  you? 

A.  Yes,  I  think  so,  and  to  supervise  the  general 
work  of  the  unloading. 

Q.  Well,  now,  if  you  have  got  another  man 
giving  the  signal  you  have  got  two  men  to  look  out 
for,  haven't  you? 

A.  In  that  case,  the  man  who  gives  the  signal 
is  the  one  w^ho  is  responsible  for  looking  out  for 
the  truck  driver. 
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Q.  Well,  now,  if  the  crane  engineer,  in  operat- 
ing, doesn't  need  to  be  looking  at  what  he  is  doing 
and  can  look  at  the  man  giving  the  signal,  the 
driver,  why  would  you  need  any  second  man?  [104] 

A.  We  find  that  it  is  advisable  in  operations 
where  numerous  trucks  are  hauling  in  to  have 
someone  in  charge  to  see  to  it  that  everybody  is 
in  the  clear  before  a  signal  is  given  to  unload. 

Q.  You  are  talking  about  some  other  safety 
engineer,  now,  aren't  you,  now — not  just  an  addi- 
tional workman?  A.     Sir? 

Q.  Are  you  talking  about  a  safety  engineer  on 
the  job,  or  just  an  additional  workman  around  to 
do  that? 

A.  Well,  someone  there  to  supervise  the  work. 
Ordinarily  they  assist  in  the  placing  of  lines,  re- 
leasing of  binders,  and  so  forth.  Their  sole  duties 
would  not  be,  in  my  opinion,  just  to  stand  there. 

Q.  I  see.  You  think  someone  should  be  there 
to  help  the  truck  driver  get  his  load  ready  for 
unloading.     Is  that  it? 

A.     And  to  see  that  it  is  safely  done;  yes,  sir. 

Q.  In  other  words,  there  would  be  two  men 
working  around  the  truck?  A.     Yes. 

Q.  Well,  now,  wouldn't  that  put  an  additional 
man  down  there,  we  will  say,  in  a  dangerous  posi- 
tion ?    You  will  have  two  men  there  instead  of  one  ? 

A.  Well,  that  would  be  one  way  of  looking 
at  it. 

Q.  And  then  if  they  l)oth  gave  a  signal,  one  man 
would  signal  down  here  and  you.  have  to  look  at 
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the  other  one  and  where  would  [105]  you  stop? 

A.     No;  only  one  man  would  give  the  signal. 

Q.  Well,  so  if  the  truck  driver  here  was  one 
man  giving  a  signal,  why  wouldn't  his  signal  be 
as  good  as  some  other  man's?  (Pause.)  Well, 
we  will  pass  that.  You  are  familiar  with  the  rule 
that  the  truck  driver  or  the  truck  hauling  logs 
must  have  their  chains  so  that  they  can  be  un- 
fastened on  the  opposite  side  of  the  brow  log,  are 
you  not?  A.     Yes,  sir. 

Q.  And  in  hauling  of  logs,  there,  with  your  ex- 
perience, is  that  not  the  way  that  the  bunk  chains 
are  fixed,  so  that  you  can  unfasten  them  from  the 
opposite  side  of  the  broAv  log? 

A.     That  also  is  required ;  yes,  sir. 

Q.  That  is  required,  and  that  is  the  way  it 
should  ])e  done,  isn't  it?  A.     Yes,  sir. 

Q.  And  if  someone  had  any  bunk  chains  or  any 
])inder  chains  fixed  so  they  would  have  to  go  be- 
tween the  loaded  trucks  and  the  brow  log  in  order 
to  unfasten  it,  that  would  not  be  a  safe  practice, 
would  it  ?  A.     No,  sir. 

Q.  As  I  understand  your  testimony,  Mr.  Peo- 
ples, you  felt  where  there  is  a  large  number  of 
trucks  coming  in  maybe  an  extra  man  should  be 
there.  What  if  you  used  a  few^  trucks  coming  in. 
two  or  three  trucks  a  day?  [106] 

A.  AVell,  normally,  sir,  where  the  operation  of 
a  log  dump  is  not  very  heavy — that  is,  there  is  not 
a  large  volume  of  logs  to  be  handled — the  workmen 
will  take  more  time  to  see  that  proper  precautions 
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are  taken,  but  as  the  vohime  increases  there  is  a 
tendency  to  hurry  along,  and  in  cases  where  the 
volume  gets  up  about 

Q.  Not  your  reasoning  about  it.  What  would 
you  say  about  it  where  they  have  only  two  or  three 
there  ?  Would  you  say  there  should  be  an  extra  man, 
or  three  truckloads  a  day*? 

A.  No,  I  think  where  only  two  or  three  truck- 
loads  are  coming  in  a  day  that  the  operator  of  the 
dump  machine  and  the  truck  driver  can  success- 
fully and  safely  handle  those  without  extra  help. 

Q.  80  in  this  case  where  there  were  no  other 
trucks  there  except  this  one  truck  which  the  de- 
ceased was  operating 

Mr.  Sims:  Just  a  moment,  your  Honor.  The 
only  proof  on  the  subject  is  that  there  were  about 
twenty  trucks,  as  I  understand  it,  that  were  com- 
ing in  here.  There  is  no  evidence — and  I  think  I 
am  at  liberty  to  say  that  there  will  be  no  evidence 
— that  this  landing  ever  conducted  this  operation 
with  two  or  three  trucks  coming  in  a  da}^  and  no 
others.  The  record  before  us  is  that  there  were 
about  twenty  trucks  making  about  four  trips  a  day 
apiece,  and  in  fairness  to  the  jury  T  don't  think 
counsel  should  be  permitted  to  i)ursue  this  matter 
where  there  is  only  two  or  three  a  day,  because  it 
does  [107]  violence  to  our  records  and  facts. 

The  Court:  Yes.  T  think  that  is  not  the  ques- 
tion he  is  asking,  and  under  admitted  facts.  Para- 
graph No.  7,  page  3,  of  the  pre-trial  order,  it  is 
admitted  that  at  the  time  of  the  accident  there  was 
only  one  truck  on  the  premises  being  unloaded. 
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Mr.   Sims:     That's  right. 

The  Court :  I  think  this  is  proper  cross-examina- 
tion and  the  objection  is  overruled. 

(Last   question   read   to   point    of   interrup- 
tion.) 

Q.     (By  Mr.  Powers) :     where  the  deceased 

was  oi^erating,  no  reason  why  there  should  be  any 
extra  man  there  at  that  time,  would  there  be?  In 
other  words,  under  your  testimony  you  say  where 
they  just  have  a  few  trucks  coming  in  that  the 
driver,  himself,  is  all  right.  Now,  here  at  the  time 
of  the  accident  the  deceased  was  the  only  truck 
driver  there.  If  it  worked  in  one  case  it  should 
work  in   another.     Is   that   not   right? 

A.  Yes.  It  will  work  any  time  if  they  take  time 
enough  to  make  it  work. 

Q.  Well,  in  this  particular  case  all  the  arrange- 
ments for  the  unloading  and  the  giving  of  the 
signal  were  up  to  the  de-ceased,  the  truck  driver 

Mr.  Sims:  That,  again,  your  Honor,  is  argu- 
mentative and  isn't  the  case. 

The  Court:  I  think  that  that  is  true.  The  ob- 
jection will  [108]  be  sustained. 

Mr.  Powers:  Yes.  I  should  like  to  give  a  hypo- 
thetical question,  then. 

Q.  Assume,  then,  now,  if  you  will,  Mr.  Peoples, 
that  the  deceased's  was  the  only  truck  to  be  un- 
loaded on  the  premises  at  the  time  of  this  accident, 
and  assume  that  the  deceased  truck  driver  had  no 
one  to  help  him  with  his  unfastening  the  load  or 
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getting  the  load  ready  for  rolling  or  dumping,  and 
that  the  deceased  did  proceed  to  get  the  truck 
ready  for  dumping;  then,  as  I  understand  it,  the 
only  one  that  could  be  hurrying — or  I  will  put  it 
this  way — if  the  deceased  took  time  and  didn't 
hurry,  then  there  would  ])e  no  reason  why — no 
reason  for  requiring  any  extra  man? 

A.  Well,  of  course,  there  are  actions  of  others 
that  might  enter  in,  there,  sir. 

Q.  Just  take  the  hypothetical  case,  there,  be- 
cause there  was  no  one  else  there  helping  him  doing 
that. 

Mr.  Sims:  Just  a  moment.  The  evidence  is 
somewhat  different.  Mr.  Vincent  was  there  and 
did  give  a  signal,  and  the  engineer  did  unload,  he 
said,  on  the  signal  of  Mr.  Vincent. 

The  Court:  I  am  going  to  sustain  the  objection 
because  I  don't  think  all  the  facts  are  presented 
in  the  hypothetical  question. 

Mr.  Powers:  Yes.  Maybe  I  can  stand  and  pre- 
sent them. 

Q.  I  am  talking,  now,  about  this  witness'  testi- 
mony with  [109]  respect  to  having  another  work- 
man or  some  safety  man  there.  We  will  put  it  that 
way.  As  I  understand  his  testimony — there  may 
\w  no  need  for  this — you  feel  that  where  the  op- 
eration is  a  small  one  that  is  not  required,  and 
you  further  feel  that  one  reason  for  it  is  that  when 
the  operation,  there,  is  only  one  truck,  there,  or 
only  a  few  trucks  a  day,  that  they  are  not  hurry- 
ina".     Is  that  correct? 
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A.     Yes,  I  think  that  is  generally  so. 

Q.  They  take  more  time.  Now,  I  am  asking 
you  this  question:  Where  the  work  of  fixing  the 
load,  making  the  load  ready  for  dumping,  is  done 
entirely  by  the  truck  driver,  did  you  have  in  mind 
that  the  truck  driver  wouldn't  have  to  hurry  so 
much  ? 

Mr.  Sims:     That  is  just  the  objection. 

Q.  (By  Mr.  Powers) :  Is  that  what  you  had 
in  mind? 

The  Court:     Let  him  answer  the  question. 

A.     No;  not  entirely. 

Q.  (By  Mr.  Powers) :  AYho  else  would  be 
hurrying  ? 

A.  The  question  of  the  operator  of  the  machine 
who  might  not  wait  foi*  a  proper  signal  or  might 
not  take  time  to  see  that  the  person  who  gives  him 
the  signal  remains  in  the  clear. 

Q.  Well,  suppose  this  crane  engineer  didn't  take 
])roper  time.  Whether  you  had  an  extra  man  there 
or  not,  if  he  ivSn't  going  to  take  proper  time  he 
would  do  it  for  one  man  just  as  well  as  another, 
wouldn't  he? 

Mr.  Sims:     It  is  argumentative.  [110] 

Mr.  Powers:  This  is  an  expert,  here,  supposed 
to   be   telling  the   jury   what 

The  Court:  I  am  going  to  overrule  the  objec- 
tion.    Let  him  answer. 

Q.  (By  Mr.  Powers) :  You  blame  it  on  the 
crane   engineer,   now  ? 

A.     The  extra  man  there  would  be  ])laced  there 
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to  supervise  the  work.  He  would  have  certain  re- 
sponsibilities. Among  them  would  be  to  see  to  it 
that  truck  drivers  and  others  did  not  get  in  posi- 
tion where  they  would  be  endangered  by  the  un- 
loading of  the  logs  and  to  give  the  signals,  and  the 
possibility  of  him  giving  a  warning  to  the  engi- 
neer if  something  was  wrong,  if  someone  was  in  a 
place  where  they  shouldn't  be. 

Q.  You  think  that  second  man  might  take  more 
care  of  his  own  protection  than  the  actual  truck 
driver  who  is  down  there  doing  the  work? 

A.     Yes,  I  think  so. 

Q.  Why?  What  has  been  your  experience  with 
truck  drivers  that  makes  you  say  that? 

A.  Well,  I  find  that  on  some  occasions  that  the^^ 
get  in  places  where  they  shouldn't  be  and  get  hurt. 

Q.  Now,  is  it  not  the  general  practice  in  Oregon 
for  the  truck  driver  where  he  does  his  own,  makes 
his  load  ready  for  dumping,  to  give  the  signal  to 
the  crane  operator?  A.     Yes,  I  think  so. 

Q.  And  has  it  been  your  experience  that  no 
matter  how  many  [111]  precautions  are  taken  a 
certain  number  of  accidents  happen,  some  acci- 
dents happen?     Is  that  right? 

A.  It  has  l^een  my  experience  with  respect  to 
log  dumps  that  when  they  are  equii)ped  and  op- 
erated as  provided  by  the  safety  standards  that 
accidents  don't  happen. 

Q.     Never?  A.     None  to  ni}^  knowledge. 

Q.     Never  happen? 
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A.  Where  they  are  opc^-ated  in  accordance  with 
safety  standards,  yes. 

Q.  Yes.  Well,  I  think  perhaps  you  have  in 
mind  all  the  Safety  Code  i)roYisions  in  that  re- 
spect,  do  you  not?  A.     I  have   those. 

Q.  Yes.  And  by  that  you  mean  that  if  the 
safety  provision  here  were  followed  that  men  shall 
not  go  between  the  brow  log  and  the  load  of  logs, 
this  accident  here  could  not  have  happened.  Is 
that  not  a  fact? 

A.  That  is  one  of  the  factors  that  would  have 
prevented  it. 

Q.  It  is  a  very  important  one,  don't  you  think? 
(Pause.) 

Mr.  Powers:     That  is  all. 

Redirect  Examination 
By  Mr.  Sims: 

Q.  If  a  truck  driver  gives  a  signal  to  the  un- 
loading engineer  that  "I  am  going  in  there  to  get 
my  chain  that  is  tied  to  the  trailer "  [112] 

Mr.  Powers:  There  is  no  evidence  of  that,  and 
now  at  this  time  I  think  the  Court  ought  to  ad- 
monish counsel  or  instruct  the  jury  to  disregard 
these  statements  of  counsel.  We  have  the  deposi- 
tions— they  took  the  deposition — it  is  marked  here 
as  an  exhibit — of  Mr.  Neal,  Mr.  Vincent,  and  Mr. 
Wood  shortly  after  this  accident  occurred.  There 
is  not  a  word  in  that — when  they  first  took  this  he 
said  that  the  truck  driver  gave  the  signal  at  the 
time  to  unload  the  thing. 
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Mr.  Sims:  Maybe  I  can  assist  counsel  a  little 
bit.  There  will  be  evidence  in  this  case  before  this 
case  goes  to  the  jury  that  the  signal  that  Mr.  Neal 
indicated  at  the  time  of  the  taking  of  the  deposi- 
tion was  a  signal,  a  hand  signal,  that  ordinarily 
means  "I  am  going  in  there  and  get  my  chain. 
Hold  everything.''  And  if  counsel  would  rather 
I  excuse  this  witness 

Mr.  Powers:  I  think  he  ought  to  have  that  wit- 
ness before  he  asks  any  questions  about  it. 

Mr.  Sims:  Very  well.  I  will  put  Dorsey  on  and 
continue  with  this  witness  later. 

The  Court:     Is  that  satisfactory  to  you? 

Mr.  Powers:  Well,  I  would  just  as  soon  he 
would  go  ahead  Avith  this  witness  if  he  will  say 
he  will  connect  it  up.  We  will  get  through  with 
one  and  save  time. 

The  Court:     Go  ahead.     Repeat  your  question. 

Q.  (By  Mr.  Sims) :  If  a  hand  signal  is  given 
by  the  truck  driver  [113]  to  indicate  "hold  every- 
thing. I  am  going  in  between  the  load  and  the 
brow  log,"  wouldn't  you  sa}^  that  under  those  cir- 
cumstances the  engineer  would  lie  on  notice  to 
wait  and  not  to  unload,  and  that  that  would  make 
a  difference  as  to  the  conduct  of  the  truck  driver? 

A.  I  would  say  that  certainly  in  those  condi- 
tions that  the  engineer  should  hold  it  until  he  was 
signaled   to    go    ahead. 

Mr.  Sims:     That  is  all. 
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Recross-Examination 
B}^  Mr.  Powers: 

Q.  How  would  you  give  a  signal?  Now,  let's 
see  you  giAe  a  signal.  You  are  going  in  between 
a  brow  log  and  a  load  of  logs.  How  do  you  give 
that  signal? 

A.     The  signal  is  normally  used  for  holding. 

Q.     Wei],  you  can  explain  this  later. 

Mr.   Sims:     Now,   if  the   Court  please 

Mr.  Powers:  No,  this  is  cross-examination,  and 
I  should  like  to  ask  this  witness,  how  are  you  going 
to  give  a  signal?  You  are  going  in  between  a  load 
and  a  ])row  log,  and  that  was  my  question. 

The  Court:     Answer  the  question  if  you  can. 

A.  If  I  were  to  give  such  a  signal,  I  would  use 
])oth  hands,  the  one  hand  moved  in  a  horizontal 
position  at  or  near  the  waist,  and  the  other  hand 
to  point  to  myself  and  the  position  where  I  expected 
to  go.  [114] 

Q.  (By  Mr.  Powers) :  You  think  there  is  such 
a  signal  that  you  are  going  in  between  the  load 
and  the  brow  log? 

A.  If  I  were  at  the  controls  of  a  machine  and 
someone  gave  me  a  signal  as  I  have  described,  I 
would  take  it  to  mean  that;  yes,  sir. 

Q.  But  you  have  never  seen  such  a  signal  given 
to  mean  that  "I  am  going  in  between  the  load  and 
the  brow  log,"  have  you? 

A.     Not   under   those   circumstances,   no. 

Mr.  Powers:     That  is  all. 
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Redirect  Examination 
By  Mr.   Sims: 

Q.  What  is  the  "Go  ahead"  signal,  the  unload 
signal  ? 

A.  Ordinarily  the  logging  signal  that  is  used 
everywhere  for  "Go  ahead"  on  any  main  pulling 
line  is  the  right  hand  raised  and  perhaps  shook 
a  little  bit  to  indicate  the  motion. 

Mr.  Sims:     That  is  all. 

Mr.  Powers:  We  think  that  last  answer  should 
be  stricken.  The  witness  here  testified  what  kind 
of  signal  is  given  to  unload,  and  now  what  is  gen- 
erally given  couldn't  have  any  bearing  on  this  case. 
It  is  what  they  were  giving  down  there,  what  Neal 
understood.  It  only  confuses  the  jury,  and  we 
move   it  be   stricken. 

Mr.  Babcoek:  If  the  Court  please,  that  isn't 
quite  an  accurate  statement  of  the  record.  The 
witness  Neal  testified  that  the  driver  gave  a  signal 
which  he  interpreted  as  a  signal  [115]  to  unload, 
but  according  to  Neal's  testimony  on  the  stand  was 
a  signal  with  his  body.  Neal  testified  he  appai"- 
ently  interpreted  that  to  mean  to  unload,  but  this 
evidence  has  a  further  meaning  to  show  that  is  not 
an  accepted  vmloading  signal. 

The  Court:  Is  the  signal  that  you  gave  that 
one  that  is  used  generally  in  the  logging  industry 
and  including  Toledo,  Oregon,  at  the  C.  D.  John- 
son Lumber  Corporation  plant?  A.     Yes,  sir. 

The  Court:     Objection  overruled. 
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Mr.  Powers:     That  is  all  we  have. 
Mr.  Sims:     That  is  all. 

(Witness  excused.) 

Mr.  Sims:     There  is  one  question  I  should  ask. 

The  Court:  Mr.  Peoples,  will  you  resume  the 
stand  ? 

RALPH  W.  PEOPLES 
thereupon  resumed  the  stand,  and,  having  been  pre- 
viously sworn,  testified  further  as  follows: 

Redirect  Examination 
By  Mr.  Sims: 

Q.  You  were  asked  b}'  counsel  with  reference 
to  a  signal  from  whoever  was  giving  the  signal  to 
unload,  and  also  with  reference  to  the  unloading 
engineer,  keeping  the  man  giving  the  signal  within 
his  observation.  What  would  you  say  would  be  a 
safe  practice  and  proper  thing  as  to  both  the  re- 
ceiving of  the  signal  and  keeping  his  eyes  open  for 
men  to  see  that  they  were  [116]  all  in  the  clear? 

Mr.  Powders:  He  has  been  all  over  this;  just 
invading   the   province   of   the   jury. 

The  Court:     0])jection  sustained. 

Mr.  Sims:     Very  well. 

(Witness  excused.)   [117] 
Mr.  Sims:     Mr.  Dorsey  Hutchens. 
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DORSET  HUTCHENS 
a  witness  produced  in  behalf  of  the  plaintiff,  there- 
upon resumed  the  stand,  and,  having  been  previ- 
ously  sworn,    testified   further   as    follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.     Dorsey,  what  type  of  woi'k  do  you  do  ? 

A.  Well,  log  haul  has  been  my  work,  and  work 
in  the  woods.  I  have  run  unloading  donkeys  and 
loading  donkeys. 

Q.  And  for  how  many  year's  have  you  done  that 
type  of  work? 

A.  I  started  in  1934,  and  I  have  been  at  it 
pretty  steady  ever  since. 

Q.  Were  you  present  at  the  time  Mr.  Neal  testi- 
fied on  deposition  and  testified  yesterday? 

A.     Yes,   I   was. 

Q.  Are  you  familiar  with  the  hand  signals  that 
are  commonly  used  at  the  C.  D.  Johnson  unloading 
dump  and  generally  throughout  this  area? 

A.     Yes. 

Q.  What  does  the  signal  he  showed  and  gave  at 
the  time  of  the  deposition  indicate? 

Mr.  Powers:     The  deposition  will  show  that. 

Mr.  Sims;  Why,  the  deposition  won't  show  the 
motions. 

Q.  What  signal  did  he  give  at  the  time  of  the 
taking  of  the  deposition?  [118] 

Mr.  Powers:     We  will  object  to  that. 

The  Court:  Why  don't  3'ou  confine  it?  The 
witness  t(»stified  here.    Is  it  a  different  signal  I 
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Mr.  Sims:     Yes;  somewhat  different,  yes. 

Mr.  Powers:  It  was  up  to  him  to  develop  that 
with  Ml'.  Neal.  He  has  had  that  deposition  here, 
if  he  found  any  inconsistency  with  it. 

Mr.  Sims:  The  deposition  reads  the  same  if  my 
hand  is  up  here  saying  "I  will  unload  it,"  or  down 
here  (indicating).  The  j^rinted  page  doesn't  help 
us.  I  will  be  wdlling  to  confine  it  to  just  a  signal 
of  yesterday. 

Q.  What  was  the  signal  yesterday  of  Mr.  Neal? 
What  does  that  indicate? 

A.  I  wouldn't  say  that  it  indicated  unloading 
it.  It  was  too  low  a  signal  even  yesterday,  and, 
besides,  it  was  a  side  signal,  which  has  nothing  to  do 
with  an  unloading  signal.  A  '^Go  ahead"  signal 
has  always  meant  your  right  hand  up  in  the  air 
wiggling.  Now,  it  always  has  ever  since  I  have 
been  in  Oregon. 

Q.     What   does   a   side   signal   indicate? 

A.     It  means  '^Hold  everything." 

Mr.   Sims:    You  may   cross-examine. 

Cross-Examination 
By  Mr.  Powers: 

Q.  Well,  now,  "Hold  everything.''  You  just 
don't  mean  to  hold  everything?  You  would  have 
your  hands  fiat,  wouldn't  you?  [119] 

A.     Like  this  (illustrating). 

Q.  You  would  have  your  hands  fiat,  would  you 
not?  Is  that  not  the  ''Hold  everything"  signal, 
hold  your  hands  fiat? 
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A.     Flat,  with  them  moving  sideways. 

Q.  Yes;  flat.  Did  you  ever  see — you  say  the 
signals  given  by  Mr.  Neal  to  go  were  wiggling  his 
thumb  even  with  his  shoulder? 

A.     There  isn't  such  a  signal. 

Q.     Did  you  see  him  give  it  here  in  court? 

A.     I  saw  him  give  one  sideways. 

Mr.  Powers :     That  is  all. 

The  Court:     That  is  all. 

Mr.  Sims:     That  is  all. 

(Witness  excused.)  [120] 
Mr.  Sims:     Mr.  Mies. 

RALPH  H.  NILES 
was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,   and,   having  been   first   duly   sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sims: 

Q.     Mr.  Niles,  about  how  old  are  you? 

A.     Thirty-nine. 

Q.     And  where  did  you  go  to  school  ? 

A.     Reed  College. 

Q.  And  what  have  you  done  since  you  went  to 
Reed  College? 

A.  I  have  been  working  with  life  insurance  com- 
panies in  the  actuarial  departments. 

Q.     And  are  you  in  any  particular  department? 

Mr.  Powers:  If  he  is  an  actuary,  we  will  admit 
it  as  long  as  he  says  so. 
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A.     I  am  assistant  actuary. 

Q.  (By  Mr.  Sims) :  And  how  many  years  have 
you  been  an  actuary? 

Mr.  Powers:     We  will   admit  his   qualifications. 

Mr.  Sims:     That  isn't  fair  to  the  jury. 

A.  I  have  been  assistant  actuary  for  approxi- 
mately three  years  in  the  Standard  Insurance  Com- 
pany. 

Q.  (By  Mr.  Sims) :  When  did  you  get  out  of 
college?  A.     1934. 

Mr.  Powers:  I  don't  think  it  makes  any  differ- 
ence when  he  [121]  got  out  of  college. 

The  Court:  Counsel  has  admitted  his  qualifica- 
tions. 

Q.  (By  Mr.  Sims) :  What  are  the  responsi- 
))ilities  of  an  actuary? 

A.  An  actuary  is  responsible  for  determining 
the  rate  bases  for  insurance  polices,  for  determin- 
ing the  premiums  charged,  dividends,  surrender 
values,  all  calculations  involved  in  life  insurance 
company  operations. 

Q.  In  this  particular  matter  our  problem  is  this : 
A  boy  who  is  21  years  of  age  and  whose  wife  is  23 
years  of  age,  and  whose  earnings  are  estimated  at 
averaging  $3,000  aniuially — the  record  here  shows 
an  income  tax  for  1949  and  it  shows  $2127  for  the 
first  eight  months  of  1949,  which — assuming  that 
his  rate  didn't  continue  quite  as  good;  in  other 
words,  say,  dropping  it  down  to  $3,000  a  year — 
giving  due  regard  for  life  expectancy  of  the  widow 
and  the  ])oy  who  lost  his  life,  and  the  earnings  of 
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$3,000 — if  a  life  insurance  comimny  was  to  pay 
a  lump  sum  that  would  pay  to  her  $3,000  a  year 
for  her  life  expectancy,  what  would  be  the  single 
premium  paid  to  giA-e  her  such  an  amount"? 

Mr.  Powers:  I  doubt  if  that  would  be  i)roi)er 
evidence,  your  Honor. 

The  Court:  Well,  Mr.  Sims,  there  is  no  evidence 
here  that  she  was  going  to  get  $3,000  a  year,  even 
if  her  husband  had  continued  to  live. 

Mr.  Sims:     That  is  true.   [122] 

The  Court:  And  I  don't  think  that  that  would 
be  the  projoer  measure  of  damages,  based  upon 
the  full  $3,000  a  year. 

Mr.  Sims:  Well,  the  evidence  shows  that  all 
of  his  money  w^as  being  used,  you  might  say,  for 
family  purposes. 

The  Court:     He  used  some  of  it  for  himself. 

Mr.  Sims:  That  is  right,  and  it  cost  him  some- 
thing to  equip  himself  for  food  and  clothing  and 
medical  and  dental  expense.  I  have  that  in  mind, 
too.  But  my  question  of  $3,000 — I  felt  it  contem- 
plated that  l)ecause  our  record  here  shows  $2127 
income  in  '49  from  January  to  August.  Nov\,  prol)- 
ably  his  earnings — of  course,  he  was  only  21  years 
of  age — w^ould  have  increased.  I  realize  that  it 
isn't  a  mathematical  and  exact  thing,  and  no  one  in 
the  world  could  say  that  this  lady  would  receive 
exactly  $1,500  benefit  a  year,  or  $4,000  benefit.  It 
is  simply  some  evidence  which  I  feel  would  be 
helpful. 

The   Court:     Are  you  only  assuming  it  on   the 
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basis  of  $3,000,   or  are  you   giving   the   witness — 

do  you  intend  to  ask  him  about  other  figures? 

Mr.  Sims:  I  Avas  going  to  give  other  figures.  I 
might  interrupt  my  question 

Q.  Mr.  Xiles,  how  many  other  figures  did  you 
use  in  arriving 

A.  I  can  give  it  on  the  basis  of  $1,000  and 
$3,000.  I  could  give  testimony  on  the  basis  of 
$1,000  and  then  any  other  yearly  figure  could  be 
computed  l)y  simple  multiplication. 

Q.  May  I  then  modify  my  question  upon  the 
basis  of  $1,000  a  [123]  year  instead  of  $3,000. 

A.  You  want  to  know  what  a  life  insurance 
company  would  charge  for  a  life  annuity  of  $1,000 
a  year  for  a  Avoman  aged  23? 

Q.     That  is  right.  A.     That  is  $33,917. 

Q.     $33,917?  A.     Yes. 

Q.  And  as  I  understand  you,  that  would  in- 
crease or  diminish  according  to  the  rate  that  it 
might  be  found  that  she  would  receive;  that  is 
to  say,  if  it  was  upon  the  basis  of  $500  a  year  it 
would  be  half  that  amount  ? 

A.     That  is  correct. 

Q.  If  it  is  on  the  basis  of  $3,000  a  year  it  would 
be  three  times  that  amount  ?  A.     That  is  right. 

Mr.  Sims:     You  may  cross-examine. 

Mr.  Powers:     I  have  no  questions. 

The  Court:  V^as  that  figured  on  the  Ijasis  oC 
a  man  who  is  21  years  of  age? 

A.     No.     That  is  a  woman  aged  23. 

Mr.   Sims:     She  is  23,  vour  Honor. 
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(Testimony  of  Ralph  H.  Niles.) 

The  Court:  I  think  that  the  only  purpose  of 
this  question  is  to  determine  whether  or  not  she 
had  as  great  a  life  expectancy  [126]  as  he  did  on 
the  date  of  death  of  the  decedent,  and  I  think  your 
answer  is  that  she  did;  is  that  right? 

A.  I  would  say — based  on  the  knowledge,  I 
would  say  she  had  a  greater  life  expectancy  than 
he  had. 

Mr.  Sims:     That  is  all. 

The  Court:     Any  questions? 

Mr.  Powers:     No. 

(Witness  excused.) 

Ml'.  Sims:  May  we  have  just  a  moment?  I 
think  the  plaintiff  rests. 

Mr.  Babcock:     Plaintiff  rests,  your  Honor. 

The  Court:  One  second  before  you  rest.  Are 
you  of  the  opinion  that  you  introduced  all  the  ex- 
hibits you  proposed  to  introduce? 

Mr.  Sims:  We  have  introduced  the  photographs, 
the  income  tax  records 

The   Court:     What? 

Mr.  Sims:  Oh,  the  safety  codes  that  I  believe 
your  Honor  marked  as  exhibits  should  go  in. 

The  Court:  Nothing  has  been  offered  except 
the  photographs.  That  is  Exhibits  2  to  14,  inclu- 
sive. 

Mr.  Sims:  The  income  tax  records,  I  believe,  if 
your  Honor  will  review  his  notes,  were  received 
without  objection.    I  asked  the  Court  if  we  might 
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read  that  at  the  time  of  argument,  [127]  and  that 
was  allowed  by  the  Court. 

The  Court:     Do  you  have  them  here? 

Mr.  Sims:  Yes,  they  are  here.  The  clerk  has 
them. 

The  Court:     It  is  19  and  20? 

Mr.  Sims:     That's  right. 

The   Court:     19   and   20   admitted. 

Mr.  Sims:  15  and  16,  there  was  a  duplication 
as  to  that.    Mr.  Powers  stipulated  as  to  15  and  16. 

The  Court:  The  funeral  and  burial  expenses, 
the  amount  was  stipulated  at  what  figure — nine 
hundred  and  some  dollars?  You  didn't  have  the 
exact   figures. 

Mr.  Sims:     $974.71,  the  stipulation  is. 

The  Court:     $974.71? 

Mr.  Sims:     Right. 

The  Court:  Have  you  examined  the  documents 
which  support  it,  Mr.  Powers? 

Mr.  Powers:  No,  but  I  told  them  I  would  take 
their  word  for  it.     I  think  they  meant  it. 

Mr.  Sims:  Well,  if  you  would  like  to  see 
these 

The  Court:     Have  you  already  stipulated 


Mr.  Powers:  I  stipulated — I  said  if  they  would 
say  that  is  what  it  cost  them  for  funeral  expenses 
I  would  stipulate  it.    I  said  if  counsel  would  say  it. 

Mr.  Sims:  Here  are  the  bills.  Perhaps  we  had 
better  offer  them  in  evidence.  [128] 

Mr.  Powers:     We  will  stipulate  as  to  it. 

The    Court:     $974.71    is    the    stipulated    amount 
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that  i)laintiff  has  incurred  in  connection  with  the 
burial  expenses. 

Mr.  Sims:  And  that  this  amount  is  the  reason- 
able amount. 

Mr.  Powers:     Yes;  as  they  testified. 

Mr.  Sims:  Now,  the  Safety  Code  was  marked 
as  17  and  18.  We  want  to  offer  those  in  evidence 
at  this  time. 

The  Court:     Any  objection,  Mr.  Powers? 

Mr.  Powers:  No,  I  wouldn't  object  to  the  offer- 
ing. 

The  Court:     17  and  18  are  admitted. 

(The  pamphlets,  so  offered  and  received,  were 
thereupon  designated  as  follows:  "Safety 
Code  for  Sawmill,  Woodworking  and  Allied 
Industries  of  Oregon"  as  Plaintiff's  Exhibit 
17;  and  "Logging  Safety  Code"  as  Plaintiff' 's 
Exhibit  18.) 

The  Court:     Is  that  all? 

Mr.   Sims:     I  think  that  is  all,  your  Honor. 

The  Court:     And  plaintiff  rests. 

Mr.  Powers:  Do  you  want  to  proceed  now  out- 
side the  presence  of  the  jury?  It  doesn't  matter. 
We  have  a  motion,  your  Honor. 

The  Court:    You  have  a  motion? 

Have  you  a  short  witness  that  you  can  put  on 
now? 

Mr.  Powers:  Yes,  if  the  Court  wants  to  hear 
him  without  waiving  our  motion. 

The  Court :  It  is  a  quatrer  of  twelve.  How  long 
do  you  think  it  is  going  to  take  you  to  put  on  your 
case?  [129] 
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Mr.  Powers:  Just  a  very  short  time,  your 
Honor. 

The  Court:     A  very  short  time? 
Mr.  Powers:     Yes. 

The  Court:  Are  you  in  a  position  to  argue  the 
case  this  afternoon? 

Mr.  Powers:     I  would  be. 

The  Court:  We  will  excuse  the  jury  until  2:00 
o'clock. 

(Thereupon  the  jury  was  excused  until  2:00 
o'clock  p.m.  of  this  day,  Wednesday,  June  21, 
1950,  and  the  following  occurred  without  the 
presence  of  the  jury.) 

Mr.  Powers:  Comes  now  the  C.  D.  Johnson 
Lumber  Corporation  and  moves  the  Court  for  an 
involuntary  nonsuit  on  the  grounds  and  for  the 
reason  that  there  is  no  evidence  in  this  case  to 
support  a  violation  of  the  Employers'  Liability 
Act  of  the  State  of  Oregon.  There  is  no  evidence 
on  which  the  jury  could  return  a  verdict  of  a  vio- 
lation, so  we  submit  to  your  Honor  that  we  are 
entitled  to  a  nonsuit  at  this  time,  and  in  that  con- 
nection I  will  call  your  Honor's  attention  to  the 
recent  authorities  w^hich  have  held  that  a  man, 
where  he  is  responsible  for  making  his  own  work- 
ing conditions,  is  not  entitled  to  the  protection  of 
the  Act  if  he  fails  to  take  a  safe  position  if  there 
is  one  open  to  him.  We  further  call  your  Honor's 
attention  to  the  undisputed  evidence  in  this  case 
that  the  deceased  was  the  one  in  charge  of  the 
truck  and  the  fastening  of  the  chains  [130]  and  un- 
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fastening  of  (ho  cliains  and  making  it  ready  for 
the  unloading,  and  through  no  stretch  of  the  im- 
agination could  it  be  argued  or  could  a  jury  of 
reasonable-minded  persons  find  from  anything  in 
this  case  that  there  was  any  defect  in  any  of  the 
equipment  or  machinery  of  the  C.  D.  Johnson 
Lumber  Corporation. 

Now,  the  Employers'  Liability  Act  is  designed 
to  impose  upon  emploj^ers  a  standard  of  care  with 
respect  to  the  equipment  and  machinery  and  op- 
eration carried  on.  It  is  not  designed  and  it  has 
never  been  so  held  to  apply  to  what  would  be  com- 
mon law  negligence  of  some  individual  working 
for  that  employer.  It  is  obvious  when  an  accident 
occurs  through  some  faulty  machinery,  equipment, 
or  arrangement,  that  the  Employers'  Liability  Act 
applies,  and  not  such  as  this  would  be  the  situa- 
tion here.  Now,  the  only  evidence  in  this  case  is 
— and  that  is  the  evidence  of  the  plaintiff.  The 
plaintiff  subpoenaed  these  witnesses,  and,  in  my 
opinion,  your  Honor,  when  you  refer  to  adverse 
witnesses,  these  witnesses  were  not  adverse  wit- 
nesses. They  were  not  made  adverse  witnesses 
under  the  statute  by  counsel.  Those  witnesses,  then, 
the  testimony  of  the  plaintiff,  is  that  the  crane 
engineer  got  a  signal  from  the  deceased  to  unload. 
In  abundance  of  caution  he  asked  the  other  man 
to  check  on  the  pond,  too.  Where,  then,  is  there 
any  evidence  of  negligence?  At  most,  there  might 
be  some  kind  of  an  inference,  but  you  cannot  base 
an  inference  on  an  inference.  [131]  Lender  the 
undisputed  evidence  in  this  case,  there  was  no  vio- 
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lation  of  the  Employers'  Liability  Act,  and,  in  fact, 
there  was  no  negligence  on  the  part  of  the  engi- 
neer. There  is  no  evidence  contradicting  it,  not 
a  word.  I  would  like  to  have  counsel  point  out, 
then — where  is  the  violation  of  the  Employers'  Lia- 
bility Act? 

Now,  in  that  respect,  I  should  like  to  refer  your 
Honor  to  the  pre-trial  order  and  see  what  they 
claim.  Invariably  in  these  cases  there  is  set  forth 
what  could  have  been  done  that  would  have  made 
the  operation  without  impairing  the  efficiency, 
safer.  Now,  what  do  we  find?  We  find  their  first 
specification  of  negligence  is  a  violation. 

The  Court:     On  page  8? 

Mr.  Powers:  Yes;  thank  you;  a  violation  of  the 
Safety   Code   for  sawmills. 

Now,  the  evidence  in  this  case  indicates  clearly 
there  was  no  sawmill  operation  actually  involved, 
that  the  logs  were  being  delivered  and  logs  were 
being  rafted;  they  were  not  sent  into  any  sawmill. 
After  they  got  down  here  they  Avere  put  in  ])oom 
sticks  65  feet  long  and  towed  to  wherever  they 
might  have  to  go.  We  submit  as  a  matter  of  law 
there  is  no  sawmill  involved,  but  we  submit  the 
more  critical  point  with  respect  to  that  charge  of 
negligence  that  the  Employers'  Liability  Act  sets 
forth  the  standard  of  care.  You  cannot  go  out  and 
take  some  other  law  and  even  draft  that  law 
onto  [132]  the  Employers'  Liability  Act,  and  they 
cannot  enlarge  upon  the  Employers'  Liability  Act 
by  picking  out  some  other  law  which  a  violation — 
would   be   a    conmion   law,    perhaps,    hiit   certainly 
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there  is  no  requirement  in  the  Employers'  Lia- 
bility Act  that  anyone  specifically  complied  with 
that  law,  so  we  say  that  that  is — they  could  never 
recover  under  the  Employers'  Lialnlity  Act  for  vio- 
lation of  some  other  law\  Under  the  Employers' 
Liability  Act,  the  defendant  is  stripped  of  his  com- 
mon-law defenses.  Under  that  other  act  he  is  not 
stripped  of  his  common-law^  defenses.  You  can  see 
where  w^e  would  be  getting  to — a  violation  of  a  saw- 
mill code.  In  the  first  place,  a  sawmill  is  not  mixed 
up  in  it;  and,  in  the  second  place,  a  violation  of 
some  other  law  would  not  be  a  violation  of  the  Em- 
ployers '  Liability  Act ;  so  we  submit  that  there  is  no 
basis  for  recovery  imder  1. 

Now,  in  failing  to  require  that  all  signals  for 
the  imloading  of  logs  should  be  given  from  a  single 
designated  person,  there  is  no  evidence  from  w^hich 
the  jury  could  find  that  there  was  anything  here 
other  than  tlie  designated  person  who  was  the 
truck  driver.  A  designated  person,  here,  was  the 
truck  driver.  That  is  what  all  the  testimony  is. 
There  is  no  evidence  that  it  would  be  any  safer 
am^vay.  The  evidence,  as  a  matter  of  fact,  indi- 
cates that  where  there  is  just  one  truck  it  is  just 
as  safe  for  the  truck  driver  to  give  it  as  anyone 
else,  and  probably  safer  than  to  have  two  men 
around;  [133]  and,  furthermore,  that  that  is  the 
general  practice  in  Oregon. 

Now,  the  Employers'  Liability  Act  was  not  de- 
signed to  make  up  these  far-reaching  theories,  cer- 
tainh',  to  maintain  an  action.  If  there  is  a  breach 
of  the  common  law  they  have  an  action  at  common 
law  where  there  is  a  limit  of  liability  of  $15,000, 
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or  if  he  was  an  employee,  as  they  claim  of  Francis, 
he  has  his  claim  against — if  they  could  make  that 
stick,  under  the  "Workmen's  Compensation  Act. 

Now,  with  respect  to  No.  3,  in  failing  to  provide 
a  sufficient  number  of  workmen.  Well,  now^,  where 
there  is  one  truck  involved,  the  expert  said  it  would 
be  the  ordinary  practice  and  a  safe  practice  to  have 
the  truck  driver  give  the  signal. 

Now,  in  4,  there,  they  go  back  to  the  provisions 
of  the  Logging  Safety  Code.  The  Logging  Safety 
Code  would  have  some  application,  because  that  is 
what  they  were  actually  engaged  in,  but  a  viola- 
tion of  that  logging  code  could  not  be  engrafted 
onto  the  Employers'  Liability  Act,  we  submit,  your 
Honor,  and  no  recovery  could  be  made  under  the 
Employers'  Liability  Act  for  the  violation  of  some 
other  law,  and,  furthermore,  there  is  no  evidence 
that  there  was  any  violation  of  the  logging  code 
on  the  part  of  this  defendant. 

Now,  with  respect  to  5,  in  causing  the  log  to  be 
unloaded  from  the  truck  without  notice  or  warn- 
ing to  the  decedent  and  in  violation  of  Section  612 
of  the  Sawmill  [134]  Code — well,  the  sawmill  code 
is  not  involved  and  the  only  evidence  involved  here 
is  that  the  decedent,  himself,  gave  the  signal  to 
unload  it. 

Now,  No.  6 — in  failing  to  provide  the  unloading 
machine  with  an  audible  warning  device  and  in 
failing  to  sound  an  audible  warning  device.  Well, 
it  is  admitted  and  the  expert  so  testified  that  a 
visual  inspection  is  ])etter  than  any  audible  device 
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anyway,  to  look  and  actually  see  rather  than  just 
to  blow  a  whistle  and  do  something. 

7,  in  failing  to  have  stationed  at  the  unloading 
dock  an  additional  employee.  Well,  there  is  no 
evidence  to  support  that,  that  it  would  ])e  a  viola- 
tion of  the  Employers'  Liability  Act.  That  is  a 
repetition  of  the  one  I  discussed  above. 

Now,  we  have  8,  the  sawmill  safety  code,  again. 
That  just  cannot  be  engraved  upon  the  Employers' 
Liability  Act  to  make  out  a  case.  There  is  no  basis 
there. 

No.  9,  in  giving  the  signal  to  unload  the  log  and 
in  causing  it  to  be  unloaded  at  a  time  when  its 
agents  knew,  oi'  by  the  exercise  of  due  care  should 
have  seen,  the  decedent  in  a  place  of  danger.  There 
is  no  evidence  that  they  knew  he  was  back  in  there 
or  would  have  any  reason  to  know  he  was  back 
in  there,  and  the  evidence  is  that  the  only  signal 
other  than  the  decedent's  signal  was  the  one  that 
the  pond  was  clear,  and  in  comiection  with  this 
last  specification,  the  testimon}^  [135]  is  entitled 
to  the  presumption  that  the  decedent  would  be  in 
the  exercise  of  ordinary  care,  and  that  the  decedent 
would  not  violate  the  Code  provision  and  place  him- 
self in  a  position  between  the  truck  and  the  brow 
log.  There  is  that  presumption,  and  there  is  no 
evidence  to  overcome  that,  and  we  had  a  right  to 
rely  that  he  wouldn't  do  that,  and,  as  the  testimony 
shows,  if  he  got  back  in  there  nobody  could  see  him, 
so  we  submit  that  under  none  of  their  specifications 
are  they  entitled  to  have  this  case  go  to  the  jury 
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on  any  claimed  violation  of  the  Employers'  Lia- 
bility Act. 

Tlio  Court:  Mr.  Powers,  I  want  to  get  your 
])osition  clear. 

Mr.  Powers:     Yes. 

The  Court:  Are  you  contending  that  in  order 
for  one  to  come  within  the  provisions  of  the  Em- 
ployers' Liability  Act  it  is  necessary  that  he  prove 
that  there  was  a  defect  of  a  mechanism  or  equip- 
ment? I  thought  you  were  making  that  argument, 
that  if  there  is  negligence  of  a  fellow  employee 
that  that  is  not  sufficient. 

Mr.  Powers:  I  make  this  point:  That  it  is  not 
sufficient  to  sho\v  a  violation  of  the  Act  that  there 
is  a  human  failure.  There  has  got  to  be — and  it  ap- 
plies only  in  cases  where  there  is  some  unprotected 
machinery,  apparatus,  or  device  which  is  used  in 
connection  with  carrying  out  the  work  or  the  oper- 
ation. The  mere  fact  that  an  employee  does  some- 
thing is  not  sufficient.  The  mere  fact  that  an 
employee  would  do  [136]  something — in  other 
words,  the  legislature  never  had  in  mind  saying  to 
an  employer,  "Now,  look,  you.  If  you  get  some 
employee  dow^n  here  that  commits  a  negligent  act 
we  are  going  to  take  all  your  defenses  away  from 
you."  No,  what  they  are  saying  is  an  outgrowth 
of  the  old  factory  act.  It  says  what  you  must  do, 
and  the  first  section  says  what  you  shall  do  where 
certain  appliances — the  first  part  of  this  Act  re- 
lates and  specifies  the  appliances  and  equipment, 
and  so  on,  that  an  employer  must  have.  That  is 
the   specific   part   of  the   Act.     Now,   there   is   the 
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"and  generally"  part,  and  that  relates  and  is  car- 
ried throngh  to  mean  some  device,  some  machinery, 
some  such  equipment  used  in  the  work  that  you 
could  protect  a  workingman  against  such  as  a  safety 
guard  over  a  saw.  It  does  not  mean  an  individual 
employee.  How  could  an  employer  ever  be  said 
to  be  guilty  of  a  violation  of  the  Act  because  one 
man  might  be  better  than  another?  How  could 
you  protect  yourself?  You  just  couldn't,  and  the 
Act  doesn't  apply  to  that  type  of  situation. 

And  we  move  for  a  non-suit  on  the  further 
ground  that  it  appears  affirmatively  from  the  evi- 
dence that  the  deceased  was  the  one  that  was  ac- 
tively in  charge  of  the  equipment  of  the  truck  and 
the  chain  and  the  bunk  blocks,  and  the  only  things 
that  might  possibly  be  said  to  have  been  negligently 
attached  or  defective  in  some  way.  There  might 
be  some  inference  there  was  something  wrong  with 
that  equipment,  and,  [137]  on  the  other  hand,  there 
is  no  evidence  that  there  was  anything  wrong  with 
ours,  with  this  defendant's,  here;  and  on  the  fur- 
ther ground  that  it  was  the  deceased,  himself,  who 
made  his  own  working  conditions,  and  that  there 
was  a  safe  place  to  go,  and  that  it  appears  that 
he  got  into  a  place  where  he  is  forbidden  to  go  l)y 
law. 

So  under  those  circumstances  we  submit  to  your 
Honor  we  are  entitled  to  a  judgment  of  involun- 
tary  non-suit. 

Mr.  J3abcock:  If  the  Court  please,  taking  Mr. 
Powers'  points  in  order,  the  first  being  that  the 
evidence  shows  that  the  decedent  was  in  charge  of 
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the  operation,  pr('siuiia))ly  that  ground  for  his  mo- 
tion is  based  on  such  cases  as  Robin  vs.  Erwin, 
Avliere  the  head  faller  was  injured.  The  evidence 
conclusively  shows  in  this  case  that  the  decedent 
was  not  in  charge  of  the  operation,  that  he  simply 
performed  certain  menial  tasks  in  connection  with. 
the  unloading  of  the  logs,  that  the  unloading  en- 
gineer  

The  Court:  I  think  it  might  be  a  question  we 
should  submit  to  a  jury,  but  it  certainly  is  not  a 
question  that 

Mr.  Babcock:  At  the  best,  I  would  submit  that 
it  is  a  question  for  the  jury,  and  in  our  view  of 
the  evidence  as  it  stands  now,  the  evidence  is  con- 
clusive on  the  point  that  it  was  the  defendant  who 
was  the  owner  and  in  charge  of  the  work  and  spe- 
cifically it  w^as  the  engineer  who  was  the  super- 
visor or  employee  of  the  defendant  and  was  in 
charge,  and  he  was  the  [138]  one  who  applied  the 
power  and  controlled  the  application  of  the  power 
and  energy  to  move  the  log. 

With  respect  to  the  second  point,  namely,  that 
there  must  be  a  defect  in  machinery  or  in  physical 
property  shown,  that  is  certainly  a  new  one  to  me, 
because  the  cases  have  been  proceeding  on  the 
other  theory  for  a  great  many  years.  The  Act, 
itself,  provides  that  the  employer  or  owner  is  re- 
sponsible for  the  acts  of  the  person  in  charge  of 
the  work  or  the  particular  part  of  the  work  in- 
volved. It  also  r>rovides  that  the  fellow  servant 
defense  is  no  longer  available,  and  if  the  Court 
deems  it  necessary  I  think  we  can  go  through  the 


236  C.  D.  Johnson  Lumber  Corp.,  etc., 

cases  and  find  case  after  case  where  the  accident 
was  the  result  of  the  mistake,  inadvertence,  or  neg- 
ligence of  some  other  employee  or  supervisor. 

The  Court:  That  has  been  my  opinion,  Mr. 
Powers,  all  along,  and  I  was  quite  surprised  when 
this  contention  was  advanced.  None  of  the  cases 
which  you  have  cited  seem  to  l)ear  out  that  con- 
tention,  Mr.   Powers. 

Mr.  Powers:  Well,  I  feel  that  they  all  bear  it 
out,  your  Honor.  It  is  a  reading  of  the  cases — the 
Ninth  Circuit  Court  of  Appeals,  Smith  against 
Shevlin-Hixon.  Now,  there  was  a  woman  that  had 
to  get  up  and  down,  jump  down  in  a  thing,  and 
the  Circuit  Court  of  Appeals  points  out  that  our 
argument  here,  that  this  thing  was  so  close  to  where 
she  actually  had  to  work,  she  was  carrying  on  her 
work  where  she  had  to  be  and  [139]  jumping  down 
— having  an  apparatus  where  she  had  to  jump — 
they  thought  might  be  a  violation  of  it.  But  now 
here  is  what  your  Honor  is  faced  with  in  this 
case.  Are  you  going  to  say  that  an  employer  is  in 
violation  of  the  Act  where  some  employee  has  gone 
in  violation  of  the  law  into  a  position  of  danger, 
where  he  is  not  allowed  to  go  by  law,  where,  under 
the  evidence,  there  is  a  safe  place  for  him?  Now, 
if  you  read  that  Robin  case,  the  one  I  just  talked 
about,  you  will  see  what  the  Supreme  Court  of 
Oregon  has  said.  If  you  read  also  that  case  where 
a  log  rolled  off  on  a  man  and  killed  him,  it  is  the 
same  way.  It  is  a  stronger  case  where  a  non-suit 
was  granted. 

The   Court:     Well,   in  the   absence   of  some   au- 
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thorit}'  to  tlie  effect  that  when  a  man  is  working 
in  a  phiee  of  danger  or  in  a  hazardous  occupation 
and  at  a  place  of  hazard,  even  though  he  may  be 
injured  by  the  negligence  of  a  fellow  servant,  he 
may  not  recover  under  the  Employers'  Liabilit}^ 
Act — in  the  absence  of  such  a  case  I  am  going  to 
overrule  that  particular  request.  If  you  have  such 
a  case,  Mr.  Powers,  I  vrish  you  would  submit  it 
to  me  sometime  this  afternoon,  because  I  think 
you  are  correct,  here,  in  your  statement  that  the 
plaintiff  has  not  shown  any  defect  of  equipment 
here. 

Mr.  Babcock.     We  haven't  claimed  it. 

The  Court:     No.     I  appreciate  that. 

Mr.  Powers:  I  don't  know  if  your  Honor  has 
read  the  case  [140]  of  Jackson  vs.  Oregon  Lumber, 
152  Or.  I  think  that  those  situations  are  similar. 
I  should  like  to  call  your  Honor's  attention  to  Per- 
reti  against  the  Southern  Pacific,  which  is  right 
in  this  Court. 

Mr.  Sims:  Well,  the  Shevlin-Hixon  case,  the 
Galina  Smith  case,  there  ^vas  no  claim  of  defective 
machinery  or  equipment,  and  in  that  case  the  Cir- 
cuit Court  of  Appeals  made  it  abundantl}^  clear, 
I  thought,  that  it  was  simply  a  question  of  w^hether 
every  care,  device,  and  precaution  was  taken,  and 
the  fellow  servant  negligence  goes  riglit  to  the  very 
heart  of  that  problem,  here.  The  engineer  said 
that  he  didn't  know^  w^here  Dean  Hutchens  wris 
when  he  unloaded,  since  he  could  have  looked 
again  but  didn't ;  so  that  surely  would  carry  it  to 
the  jury.     Now,   vxas   e-\'ery   care — we   are   talking 
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about  care,  not  device,  now,  just  care — taken? 
What  is  meant  by  ''care"?  Just  a  glance,  the 
slightest  turn  of  his  head  or  rolling  of  his  eyes 
and  this  fatal  accident  would  not  have  occurred. 
That  is  the  state  of  this  record.    The  Act,  itself 

The  Court:  What  is  the  third  point,  Mr.  Bab- 
cock? 

Mr.  Babcock:  His  third  main  point  was  that 
there  was  no  evidence  to  support  the  specifications 
of  negligence. 

The  Court:  There  is  evidence.  Mr.  Peoples  tes- 
tified as  an  expert  that  they  should  have  taken 
certain  precautions,  and  then  apparently  there  is 
a  conflict  in  the  evidence  as  to  what  the  deceased 
did,  as  to  whether  he  waved  his  finger  in  [141]  one 
position  or  in  another  position. 

Mr.  Powers:  Where  would  the  conflict  come 
from?  There  was  only  one  witness.  The  other 
witness  said  what  he  saw  here  in  court,  and  I  would 
like  the  reporter  to  g(^t  that  transcribed  for  your 
Honor.  He  said  he  gave  the  highball  signal  to  un- 
load. 

Mr.  Babcock:  He  did  not,  your  Honor.  I 
watched  him  particularly,  obs(»rved  in  the  deposi- 
tion.    The  signal  was  not  an  overhead  signal. 

Mr.  Powers:  I  wasn't  there  wiien  the  deposition 
was  taken,  l)ut  it  is  indicated  it  was  a  signal  to 
unload. 

Mr.  Babcock:  The  jury  observed  the  signal  on 
the  stand. 

The  Court:  I  didn't  see — there  are  two  wit- 
nesses,  Mr.   Powers,   to   the   effect   that   the   "Go 


vs.  Kathleen  Hntchens  239 

ahead"  signal  is  an  overhead  signal,  waving  the  fin- 
ger above  the  head,  the  right  hand,  and  the  witnesses 
who  testified  earlier  testified  that  he  had  given  a  dif- 
ferent kind  of  a  signal. 

Mr.  Ba])0ck:  It  was  more  like  this  (illustrat- 
ing). 

Mr.  Powers:     Will  you  get  that  out,  Glenn? 

Mr.  Sims:  The  witness  Neal  waves  his  thumb 
about  waist-high,  and  Mr.  Neal  did  not  raise  his 
hand  a])ove  his  shoulder  or  his  head. 

Mr.  Babeock :  Mr.  Neal  testified  and  nodded  that 
he  gave  his  signal  with  his  hand,  and  it  wasn't  as 
Mr.  PoAvers  has  suggested.  But  at  any  rate  the 
jury  observed  that.  [142] 

Mr.  Powers:  Will  you  agree  with  me  that  he 
stated  he  gave  a  signal  to  go  ahead  and  unload? 

Mr.  Babeock:  Something  to  that  effect.  In  any 
event,  Neal's  testimony  was  to  the  effect  that  he  so 
understood  the  signal.  That  is  true.  We  would  like 
to  make  this  observation  with  respect  to  the  appli- 
cation of  the  Safety  Code.  Mr.  Powers  has  stated 
the  sawmill  safety  code  has  no  application,  which 
certainly  I  cannot  agree  with.  This  pond  was  op- 
erated in  connection  wdth  a  sawmill. 

Mr.  Powers :  No,  it  wasn  't.  There  is  no  evidence 
to  that  effect. 

Mr.  Babeock :  It  is  stated  right  in  the  agreement 
with  the  agreed  statement  of  facts. 

Mr.  Powers :  We  agree  that  the  defendant  oper- 
ated a  sawmill,  but  not  that  this 

Mr.  Babeock:  In  connection  with  its  sawmill, 
the  defendant  operated  a  log  and  loading  dump  on 
the  Yaquina  River. 
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Mr.  Powers:    That's  right;  not  as  a  part. 

Mr.  Babcock :  In  connection  with.  All  log  dumps 
are  operated  in  connection  with  a  sawmill.  Now,  the 
fact  is,  your  Honor,  that  you  will  find  by  comparing 
the  codes  that  the  logging  code  which  was  the 
earlier  code  covered  log  unloading,  as  also  did  the 
sawmill  code,  which  is  a  later  code,  and  to  a  large 
extent  the  provisions  are  identical. 

Mr.  Powers:  In  the  sawmill  code  they  have 
added  a  few  [143]  additional  provisions,  and  in 
the  pre-trial  order  and  our  contentions,  we  have 
referred  to  both,  and  where  they  were  the  same  we 
have  alleged  both,  and  both  the  log  and  sa^^^nill, 
logging  and  sawmill,  safety  codes  govern  this  type 
of  an  operation,  and  they  make  it  quite  clear,  both 
of  them.  They  contain  the  express  provisions,  that 
all  men  shall  be  in  the  clear  when  the  logs  are 
dumped.  The  sawmill  code  contains  an  additional 
phrase  and  a  signal  given  before  logs  are  dumped. 
Now,  I  don't  think  it  is  necessary  for  me  to  go  into 
great  detail,  because  I  think  quite  clearly  that  there 
is  evidence  supporting  each  and  every  specification 
of  negligence  that  we  have  charged  in  the  pre-trial 
order. 

The  Court:  I  will  deny  the  motion  for  an  in- 
voluntary nonsuit  or  dismissal. 

Mr.  Powers:     Exception,  please. 

The  Court:  We  will  now  adjourn  until  2:00 
o'clock,  but  before  we  do  I  want  to  again  ask — Mr. 
Powers,  do  you  think  your  case  will  take  two  hours 
to  put  on? 
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Mr.  Powers:     No,  I  don't. 

The  Court:     All  hour? 

Mr.  Powers:  An  hour  or  hour  and  a  half,  de- 
pending on  how  long  they  cross-examine. 

The  Court:  And  do  you  want  to  argue  the  case 
this  afternoon  and  instruct  tomorrow  morning? 

Mr.  Powers:     I  prefer  to  instruct  tonight.  [144] 

The  Court:  You  gave  me  your  instructions  less 
than  a  half  hour  ago. 

Mr.  Powers:  They  are  just  common  ordinary 
instructions.  Of  course,  I  w^ent  on  the  basis  you 
had  to  finish  tonight. 

The  Court:     Yesterday  I  told  you 

Mr.  Powers:  And  I  have  something  set  in  an- 
other court. 

Mr.  Sims:  The  Court  told  us  yesterday  we  did 
not  have  to  finish  today,  and  the  Court  said  defi- 
nitely the  Court  would  instruct  in  the  morning. 

Mr.  Powers:  The  Court  said  that,  but  I  am 
telling  what  I  did.  I  set  a  motion  tomorrow  morn- 
ing, because  I  thought  we  would  get  through,  that 
can't  ride  over.  I  think  we  can  reach  the  point, 
and  I  am  shortening  up  my  case  so  we  can  get 
through  today  if  possible. 

The  Court:     Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Sims:  I  certainly  hope  the  Court  does  in- 
struct in  the  morning,  because  I  always  feel  that 
to  give  a  case  to  a  jury  in  Federal  Court  late  in 
the  afternoon  is  an  invitation  to  a  disagreement, 
and  we  haven't  had  the  benefit  of  counsel's 
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The  Court:  Do  you  propose  to  argue  the  case 
this  afternoon? 

Mr.  Sims:  Yes;  I  assume  we  can  do  that  this 
afternoon,  assuming  he  will  get  through  in  an  hour 
or  so. 

The  Court:     Adjourn  until  2:00  o'clock. 

(Thereupon  a  recess  was  taken  until  this 
afternoon,  Wednesday,  June  21,  1950,  at  which 
time  the  following  further  proceedings  were 
had  herein:)  [145] 

Mr.  Powers:  Are  you  ready  to  proceed,  your 
Honor  ? 

The  Court :     Oh,  yes. 

Mr.  Powers:    We  will  call  Mr.  Calavan,  please. 

DELWIN  CALAVAN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendant,  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Powers: 

Q.     State  your  name  for  the  jury,  please. 

A.  I  am  Delwin  M.  Calavan,  commonly  known 
as  Mac  Calavan. 

Q.    And  where  do  you  live,  Mr.  Calavan  f 

A.     Toledo,  Oregon. 

Q.  And  you  have  been  a  resident  of  Oregon  for 
how  long?  A.     All  my  life. 

Q.    And  you  are  how  old? 

A.     Thirty-four  years. 
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Q.  And  how  long  have  you  been  in  the  logging 
work?  A.     Continuously  since  1934. 

Q.  Now,  you  have  been  in  it  continuously,  then, 
for  a  period  of  sixteen  years'?  A.    Yes. 

Q.  Where  are  you  employed  now?  Where  do 
you  work? 

A.  I  work  for  the  C.  D.  Johnson  Lumber  Cor- 
poration. 

Q.  And  what  is  your  work?  What  are  your 
duties  there? 

A.  I  am  chief  scaler  and  directly  in  charge  of 
all  water  [146]  operations  of  the  C.  D.  Johnson 
Lumber  Corporation — in  other  words,  supervisory 
boom  foreman. 

Q.  Now,  what  other  experience  have  you  had 
in  the  logging  business?  What  did  you  start  doing 
when  you  went  in  the  logging  business? 

A.  I  started  in  the  logging  business  in  1934  as 
a  cat  driver  and  bulldozer. 

Q.     Working  in  the  woods,  then? 

A.     Working  in  the  woods. 

Q.    And  you  worked  in  the  woods  for  some  time  ? 

A.  I  worked  two  years  on  this  particular  job, 
and  at  that  time  I  also  did  the  high-climbing. 

Q.     You  did  high-climbing? 

A.     That's  correct. 

Q.  What  is  high-climbing?  What  does  that 
mean? 

A.  That  is  the — the  high-climber  is  the  man  that 
goes  up  and  tops  the  tree  before  the  rigging  is  put 
in  for  rigging  up  for  logging. 
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Q.  In  addition  to  high-climbing  and  running  the 
cat,  what  else  have  you  done  in  the  logging  busi- 
ness ? 

A.  I  have  run  a  tugboat,  scaled  logs,  drove  log 
truck,  and  worked  in  supervisory  capacities. 

Q.  And  you  say  you  have  worked  as  a  truck 
driver,  driven  log  trucks'?  A.     I  have.   [147] 

Q.  Now,  when  are  the  logs  scaled  that  are  de- 
livered in  the  river,  there,  such  as  the  logs  we  are 
talking  about  here  from  Francis? 

A.     May  I  ask  a  question  there?    For  payment? 

Q.  I  don't  know  about  the  payment,  but  I  mean 
when  do  you  count  up  the  logs  that  are  sent  in  or 
that  you  get  from  Francis  under  that  contract? 

A.     When  they  are  in  the  raft. 

Q.  I  see.  And  how  do  you  know  which  logs  he 
has  brought  in? 

A.     He  has  a  brand  which  is  registered  on  them. 

Q.  And  who  counts  those  logs  and  figures  out 
the  number  of  feet? 

A.  I,  myself,  make  the  calculations  as  to  the 
amount  of  lumber  there  are  in  the  logs. 

Q.     In  other  words,  that  is  the  job  of  the  scaler? 

A.     That's  correct. 

Q.     And  you  are  the  chief  scaler? 

A.     That's  correct. 

Q.  Now,  on  the  logs  that  are  brought  in,  is  there 
any  count  made  of  them  under  that  contract  mitil 
they  are  scaled,  as  you  are  talking  about  ? 

A.     After  they  are  brought  in  ?  No. 

Q.     Well,  they  are  never  counted  by  C.  D.  John- 
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son  Lumber  Company — I  will  ask  you:  Are  they 
counted  by  C.   D.   Johnson  Lumber  Company  up 
until  the  time  they  are  scaled  in  the  water?  [148] 

A.     No. 

Q.  And  under  the  contract  these  logs  were  to 
be  delivered  where? 

Mr.  Sims:  I  don't  get  the  materiality  of  this, 
your  Honor,  how  it  could  be  helpful  to  the  jury 
on  the  question  of  negligence  or  contributory  negli- 
gence, but  I  don't  see  where  we  are  going.  I  wonder 
if  counsel  could  help  us.  It  is  interesting  to  go 
into  how  they  scale  and  when  they  pay  and  all  that, 
but  does  it  help  here?  It  is  not  a  matter  of  issue 
here. 

The  Court:  Mr.  Powers,  I  think  this  is  the  first 
time  it  has  come  up,  actually,  but  I  have  already 
indicated  how  I  am  going  to  rule,  and  therefore  I 
will  sustain  the  objection.  I  can't  see  the  ma- 
teriality. 

Mr.  Powers:  I  would  like  to  make  an  offer  of 
proof.  I  can't  see  any  harm  in  making  it  at  this 
time  and  before  the  jury.  I  mean  I  will  ask  the 
witness  a  question  and 

Mr.  Sims:  Well,  that  is  a  little  unusual.  Any 
business  has  its  problems.  I  would  be  glad  to  step 
with  counsel  in  chambers  if  he  likes. 

The  Court:  I  think  that  would  be  the  better 
procedure.  You  ask  some  other  questions,  and  then 
we  will  take  the  offer  of  proof  at  a  later  time. 

Q.     (By  Mr.  Powers)  :     Where  is  the  logger  to 
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deliver  the  logs?   Where  must  he  deliver  the  logs 

to  the  C.  D.  Johnson  Lumber  Company? 

A.     In  the  water.  [149] 

Mr.  Sims:  Of  course,  that  is  the  same  objection. 
I  move  it  be  stricken.  It  is  calling  for  a  conclusion. 
It  doesn't  conform  to  the  record  in  this  case,  and 
it  is  not  an  issue. 

The  Court:  I  don't  know  whether  it  is  that,  but 
I  am  going  to  sustain  the  objection,  and  the  jury 
is  instructed  to  disregard  the  answer. 

Mr.  Powers:  I  don't  believe  I  followed  the  basis 
of  his  objection  being  sustained.  What  is  the  basis 
of  it? 

The  Court :  Well,  I  think  we  argued  that  out  be- 
fore, Mr.  Powers.  I  know  your  contention  of  inde- 
pendent contractorship,  and  I  don't  think  it  has 
any  applicability  here. 

Mr.  Powers:  Well,  what  I  want  to  get  at  is,  are 
we  estopped  from  showing  what  the  logger  was  to 
do,  where  he  was  to  make  the  delivery? 

The  Court:  I  think  the  only  question  is  whether 
or  not  they  were  engaged  in  a  conmion  enterprise 
and  whether  or  not  the  j^laintiff's  decedent  was  on 
the  premises  lawfully,  and  as  long  as  that  is  shown 
I  think  the  Act  would  apply. 

j\[r.  PoAvers :     How  else  can  1  show  it  ? 

Mr.  Sims:  Counsel  has  admitted  he  was  there 
lawfully. 

The  Court:  Are  you  contending  plaintiff's  de- 
cedent was  on  the  premises  unlawfully,  or  was  a 
trespasser  ? 
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Mr.  Powers :  I  am  asking  the  Court  if  the  Court 
doesn't  want  me  to  show  where  the  logger  was  to 
deliver  the  log.  That  would  bring  him  on  the  prem- 
ises so  he  could  put  it  in  the  water,  [150]  and  I  so 
stipulated  the  other  day,  that  he  had  a  contractual 
right  to  come  upon  the  premises,  and  that  is  as  far 
as  my  stipulation  went.  There  is  no  evidence  yet 
as  to  whether  he  was  an  employee,  contractor,  or 
what  he  was. 

The  Court:  Go  ahead.  I  don't  see  the  material- 
ity, but  I  just 

Mr.  Powers:     Yes. 

Well,  then,  he  answered  that  the  logger  delivers 
it  in  the  water,  and  I  understood  the  Court  to  have 
stricken  that. 

The  Court:  That's  right.  Ask  him  the  other 
question. 

Mr.  Powers:    Which  one  is  that,  your  Honor? 

The  Court :    You  can  ask  the  question  over  again. 

Q.  (By  Mr.  Powers)  :  Where,  under  the  ar- 
rangement, there,  was  the  logger  to  deliver  the 
logs  ? 

The  Court :  That  is  not  the  question.  I  am  going 
to  sustain  that.  If  you  want  to  make  an  offer  of 
proof  you  can  make  it  at  this  time. 

Mr.  Powers:  If  the  court  reporter  will  read  the 
other  question  you  had  in  mind,  then  I  will  ask  it 
again,  whatever  it  was.  I  thought  that  was  the 
one  you  wanted  asked. 

(The  question  referred  to  was  read  as  fol- 
lows: "Question:  Where  is  the  logger  to  deliver 
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the  logs?    Where  must  he  deliver  the  logs  to 
the  C.  D.  Johnson  Lumber  Company?") 

Q.  (By  Mr.  Powers) :  I  will  ask,  where  was  the 
logger  supposed  [151]  to  deliver  the  logs? 

A.     In  the  water  at  Toledo. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Powers) :  Are  you  familiar  with 
the  Logging  Safety  Code?  A.     I  am. 

Q.  And  what  is  the  general  practice  as  to  who 
gives  the  signal  to  the  unloading  engineer  in  a  log- 
ging operation  of  this  nature? 

Mr.  Sims:  Now,  the  general  practice,  of  course, 
would  not  make  any  difference  and  wouldn't  be  any 
defense.  The  Employers'  Liability  Law  requires 
the  employer  to  use  every  care,  device,  and  precau- 
tion. That  duty  is  continuing  and  cannot  be  dele- 
gated to  any 

The  Court:  That's  right,  Mr.  Powers.  If  you 
want  to  ask  him  what  happened  over  here  it  is  all 
right. 

Mr.  Powers :  Well,  they  were  talking  about  what 
was  good  practice,  and  I  should  think  that  one 
measure  would  be  the  general  practice. 

The  Court:  What  the  general  practice  is  doesn't 
affect  the  question  of  whether  or  not  C.  D.  Johnson 
Lumber  Company  complied  with  the  Act. 

Q.  (By  Mr.  Powers)  :  Have  you  been  around 
the  other  logging  operations  to  any  degree  at  all  ? 

A.     Yes;  considerably. 

Q.     Have  you  ever  found  any  place  that  had  an 
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extra  man  to  give  [152]  a  signal  other  than  the 
truck  driver  in  an  unloading  operation  in  any  of 
the  other  operations? 

Mr.  Sims:     Just  a  moment. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers)  :  Well,  I  will  ask  you, 
then,  now,  in  your  experience  would  another  man 
under  the  circumstances  that  we  had  present  here 
be  of  any  help  or  make  it  an}^  safer  to  give  a  signal 
to  the  crane  engineer  other  than  the  truck  driver? 

A.     No. 

Q.  Mr.  Calavan,  when  did  you  first  hear  of  this 
a-ccident  ? 

A.  I  heard  them  blow  the  whistle  on  the  donkey 
that  there  had  been  an  accident. 

Q.     I  see.   Where  were  you  then? 

A.  Approximately,  oh,  approximately  300  yards. 
I  was  in  the  C.  D.  Johnson  office. 

Q.    And  what  did  you  do? 

A.     Well,  as  I  remember 

Q.  I  mean,  what  did  you  do  with  respect  to  going 
down  to  where  the  accident  occurred? 

A.     I  went  out  there. 

Q.     Immediately,  or  how  soon? 

A.    Immediately. 

Q.     Did  you  hurry? 

A.     To  a  certain  extent,  yes. 

Q.  Now,  you  got  to  the  scene  of  the  accident 
about  how  long  [153]  after  it  happened? 

A.     I  would  sav  three  minutes. 
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Q.     Did  you  make  some  investigation  there  % 

A.     Yes,  I  did. 

Q.  And  can  you  state  to  the  jury  whether  there 
were  any  binder  chains  on  the  truck  or  around  on 
the  ground,  there? 

A.  There  were  two  binder  chains  in  the  jockey 
box,  as  I  remember,  on  the  back  of  the  truck  where 
they  had  been  thrown  when  the  truck  driver  readies 
himself  for  the  unloading. 

Q.  Now,  let's  see — where  is  the  jockey  box  on 
the  truck? 

A.  Directly  behind  the  cab  of  the  truck,  and  the 
frame  that  the  trailer  tongue  sits  into. 

Q.  You  found  no  binder  chains  on  the  ground 
at  all?  A.     None. 

Q.  They  were  in  the  jockey  box.  What  about 
the  truck,  itself?  Had  the  bunk  chains  been  re- 
leased for  imloading?  A.     They  had. 

Q.  Now,  wdll  you  state  to  the  jury  whether  a 
bunk  block  can  be  released,  or  on  this  truck  could 
be  released,  from  the  opposite  side  of  the  brow  log  ? 

A.  It  could.  It  w^as  a  regular  logging  truck, 
International  and  green  in  color. 

Q.  In  the  unloading  operation  there,  is  there 
anything  in  connection  with  the  driver's  work  that 
would  require  him  to  go  between  a  load  and  the 
brow  log?  [154]  A.     No,  there  isn't. 

Q.  You  heard  the  testimony  of  Mr.  Neal  as  to 
the  position  that  the  driver  was  in  when  he  gave 
the  signal  to  Mr.  Neal.    How  far  was  the  driver, 


vs.  Kathleen  Hutcliens  251 

(Testimony  of  Delwin  Calavan.) 

approximately,  from  the  position  he  was  in  to  where 

the  crane  engineer  was? 

Mr.  Sims:     Well,  now,  just  a  moment. 

Would  you  read  that  question,  please? 

(Last  question  read.) 

Mr.  Sims:    Well,  if  he  knows,  that  is  all  right. 

A.  That  would  be  a  distance  of  approximately 
30  feet. 

Q.  (By  Mr.  Powers)  :  And  this  particular  log 
that  was  unloaded  that  day  that  has  been  described, 
do  you  know  the  size  of  it,  the  length  of  it  ? 

A.     I  do. 

Q.     Did  you  scale  it?  A.     I  did. 

Q.    How  long  was  that  log? 

A.     That  log  was  40  feet  long. 

Q.  40  feet  long.  Now,  who,  in  connection  with 
the  unloading  operations,  makes  the  truck  and  load 
ready  for  unloading?  A.     The  truck  driver. 

Q.  Are  there  any  employees  of  the  C.  D.  Johnson 
Lumber  Company  that  assist  in  what  the  truck 
driver  is  doing  at  the  truck? 

A.     No,  there  are  not. 

Q.  Does  the  crane  engineer  ever  leave — does  the 
crane  engineer,  [155]  in  connection  with  this  type 
of  operation,  ever  leave  the  seat,  or  wherever  he  is 
operating  the  crane? 

A.  Not  at  the  time  the  trucks  are  to  be  un- 
loaded, no. 

Q.  There  is  not,  then,  an  intermingling  of  any 
employees  of  the  C.  D.  Johnson  Lumber  Compan}- 
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and  the  truck  driver  and  what  the  truck  driver  is 

doing.    Is  that  correct? 

Mr.  Babcock:  Your  Honor,  we  object  to  that. 
It  calls  for  a  conclusion  and  opinion,  and  I  think 
the  facts  are  in  evidence. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers) :  Does  the  crane  operator 
attempt  to  give  any — show  the  truck  driver  how  he 
should  get  the  truck  ready  for  unloading,  or  is  that 
up  to  the  truck  driver? 

A.  The  only  thing  that  the  crane  operator  does 
is  give  him  a  signal  when  he  stops  where  to  stop  his 
truck. 

Q.  As  far  as  getting  the  chains  loose,  the  bunk 
blocks  out  of  the  way,  and  the  loading  line  around 
the  log,  and  the  giving  of  the  signal,  that  is  up  to 
the  truck  driver  working  by  himself.  Is  that  cor- 
rect? A.     It  is. 

Q.  Now,  the  particular  brow  log  that  was  in- 
volved in  this  accident,  how  long  has  that  log  been 
there?  A.     Approximately  two  years. 

Q.  And  the  one  next  to  it,  that  is  the  last  one  to 
the  south.    Is  that  correct? 

A.  The  one  that  the  truck  was  at  at  the  time  of 
the  death  has  [156]  been  there  about  two  years. 

Q.  Yes.  And  then  you  have  three  there  alto- 
gether, have  you  not?  A.     We  have  three. 

Q.  And  how  about  the  one  next  to  it,  the  one  in 
the  middle?  How  long  has  that  been  there? 

A.  That  was  replaced  after  I  went  to  work  for 
C.  D.  Johnson. 
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Q.     How  long  ago  was  that? 

A.     That  was  five  years  ago  June  the  18th. 

Q.  Mr.  Peoples,  who  testified  here  this  morn- 
ing— are  you  acquainted  with  him  or  any  position 
he  occupied  while  he  was  in  Oregon  other  than 
what  he  stated? 

A.  I  have  heard  the  name  and  have  met  the 
man,  yes. 

Q.  Did  you  meet  him  in  any  capacity  of  the 
business  agent  or  representative  of  the  CI01 

Mr.  Sims:  Now,  if  the  Court  please,  I  don't 
know  how  that  could  possibly  be  made  material.  It 
could  only  be  asked  for  the  sake  of  attempting  to 
raise  some  prejudice.  It  was  not  gone  into  in  any 
w^ay  with  the  witness,  and,  regardless  of  what  the 
answer  is,  it  couldn't  make  any  difference  here, 
could  serve  no  legitimate  purpose,  whether  he  be- 
longs to  one  union  or  another  union  or  no  union. 

The  Court:     Objection  sustained. 

Mr.  Powers:  He  testified  what  his  activities  had 
been.  I  don't  know  as  it  makes  any  particular 
difference,  but  that  [157]  is  what  I  understand  to 
be  the  case. 

Q.  Now,  Mr.  Calavan,  the  deceased  had  been 
coming  into  the  unloading  dock  there  for  a  period 
of  about  how  long? 

A.  Mr.  Francis  started  logging,  as  I  remember, 
in  June,  and,  not  having  been  personally  acquainted 
with  Mr.  Hutchens,  I  could  not  say  the  exact 
amount  of  time.   However,  this  was  in  August. 
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Q.  So  this  was  some  two  months  after  Francis 
had  started  hauling.   Is  that  correct? 

A.     That's  correct. 

Q.  Now,  Mr.  Neal,  he  has  worked  there  ever 
since  you  have  been  there,  has  he? 

A.     Mr.  Neal  was  there  when  I  took  this  job,  yes. 

Q.  And  have  3^ou  had  any  experience  in  operat- 
ing a  crane?  A.     I  have. 

Q.     You  know  how  to  operate  a  crane? 

A.     I  can  run  that  one. 

Q.  Now,  Mr.  Neal,  in  his  experience — you  are 
in  a  supervisory  capacity — his  experience  as  a  crane 
operator  was  what? 

A.  Well,  all  I  can  say  is  as  a  crane  operator  he 
was  there  when  I  came,  and  he  has  been  on  it  ever 
since,  listed  as  donkey  engineer. 

Q.  Do  you  know  whether  he  knows  whether  a 
signal  is  one  to  unload  or  not? 

A.     He  knows.  [158] 

Q.  And  how  has  Mr.  Neal  been  in  the  operation 
of  the  crane  as  being  a  careful  operator  or  othei'- 
wise  ? 

Mr.  Sims:  I  don't  see  how  that  could  be  ma- 
terial. 

The  Court:     Objection  sustained. 

Mr.  Powers:  He  works  for  this  man  in  a  super- 
visory capacity. 

The  Court :  Did  you  see  him  at  the  time  this  log 
was  unloaded? 

A.  Did  I  see  Mr.  Neal  at  that  time  ?  I  was  there 
about  three  minutes  after  the  accident. 
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The  Court:  You  didn't  see  the  unloading  of  that 
log? 

A.  I  didn't  see  the  unloading  of  that  log.  I  was 
working  at  my  desk. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers) :  Immediately  after  the 
accident,  did  Mr.  Neal  state  to  you  anything 
about 

Mr.  Sims:     Now 


Mr.  Powers:     Just  a  minute,  please. 

Q.    about  how'  the  accident  happened,  what 

signals,  if  anything,  had  been  given? 

The  Court:     Objection  sustained. 

Mr.  Powers :  Part  of  the  res  gestae,  within  three 
minutes  after  an  accident  happens  when  a  death  is 
involved,  certainly 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers)  :  And  you  were  there  for 
the  purpose  of  investigating  into  any  part  of  the 
accident  ? 

Mr.  Sims:  I  object  to  these  leading  questions. 
This  is  [159]  a  Company  representative,  and  coun- 
sel is  giving  him  the  answers. 

Mr.  Powers:  I  am  asking  if  he  w^as  there  to 
investigate  it. 

The  Court:  You  may  ask  the  question  if  he  was 
there  to  investigate. 

The  Witness :    Would  the  reporter  read  the  ques 
tion? 

Mr.  Powders:     I  will  ask  the  question. 
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Q.  Were  you  there  to  investigate  into  the  ac- 
cident to  see  what  had  happened? 

A.  I  knew  that  someone  had  been  hurt,  and  I 
was  there  to  see  what  could  be  done,  yes. 

Q.  And  Neal  made  a  report  or  statement  to  you 
as  to  what  happened.   Is  that  correct? 

A.     Mr.  Neal  and  Mr.  Vincent,  both. 

Q.  And  you  accepted  that  in  the  regular  course 
of  employment,  there,  as  their  supervisor? 

A.     I  did. 

Mr.  Powers:  I  assume  the  Court  wants  us  to 
make  an  offer  of  proof  as  a  part  of  the  res 
gestae 

Q.  And  you  didn't  ask  them  any  questions,  and 
you  could  have  then 

The  Court:  Are  you  trying  to  impeach  their 
testimony? 

Mr.  Powers:  No.  1  am  just  trying  to  vshow  this 
is  what  was  stated  at  the  time. 

The  Court:     Objection  sustained.  [160] 

Q.  (By  Mr.  Powers) :  In  the  work  that  the  de- 
ceased Hutchens  was  doing,  did  you  or  anyone  else 
try  to  tell  him  how  to  get  his  load  ready  for  un- 
loading? 

Mr.  Sims:  He  has  already  asked  that  and  it  has 
already  been  answered. 

The  Court:     Let  him  answer  again. 

A.     I  did  not  know  Mr.  Hutchens. 

Q.  (By  Mr.  Powers)  :  In  the  operation,  there, 
does  the  crane  engineer  take  any  part  in  that,  to 
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try  to  tell  him  how  to  get  his  load  ready  for  un- 
loading? A.     No,  he  does  not. 

Q.  That  is  solely  up  to  the  driver.  Is  that  cor- 
rect*? A.     That's  correct. 

Mr.  Powers:     I  think  that  is  all. 

Mr.  Sims:  May  I  have  the  pictures  marked  at 
the  time  of  pre-trial  by  the  defendant? 

Mr.  Powers:  While  he  is  getting  those  marked, 
I  will  just  ask  you  one  or  two  other  questions,  then. 

Q.  There  is  some  contention  about  a  whistle, 
here.  I  think  it  has  been  completely  covered.  In 
the  period  of  your  experience,  there,  would  it  be 
safer  to  blow  a  whistle  instead  of  making  a  visual 
inspection,  looking  with  your  eyes  to  see  if  things 
are  clear? 

A.  In  my  experience  with  logging,  the  only  time 
they  use  a  whistle  is  the  time  when  they  cannot  see 
the  men.  Out  in  the  [161]  woods,  for  instance,  they 
use  a  whistle  punk  to  blow  a  whistle,  because  the 
man  on  the  yarder  may  be  1200  feet  away  from  those 
men,  and  they  have  to  have  a  whistle  in  order  to 
know  when  to  go  and  stop. 

Q.  Now,  in  your  operation,  there,  where  you  re- 
quire them  to  look  and  see  the  pond  man  is  out  of 
the  way,  do  you  feel  that  is  less  safe  or  safer  than 
using  a  whistle? 

A.     I  feel  it  is  much  safer  than  using  a  whistle. 

Q.  Oh,  one  other  thing.  In  connection  Avith  tlx^ 
safety  of  the  operation,  there,  is  there  anything 
about  your  crane  line  that  is  a  safety  factor  as  far 
as  not  requiring  the  man  to  go  and  unhook  it? 
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A.  On  our  crane  line,  there,  the  hook — you  know 
as  they 

Mr.  Sims:  Just  a  minute.  I  don't  know  w^here 
this  leads  us,  either.  This  isn't  a  claim  of  negligence 
or  a  claim  of  contributory  negligence,  and  it  doesn't 
go  to  any  issue,  here,  as  to  the  type  of  cat-ch  that 
was  used.  If  it  could  be  helpful  in  any  way — it  has 
not  been  gone  into  by  any  of  us  at  any  of  our  pre- 
trial conferences  or  in  opening  statements,  so  I 
don't  see  quite  the  purpose  of  it. 

The  Court:  What  do  you  claim  for  it,  Mr. 
Powers  ? 

Mr.  Powers:  I  claim  it  goes  to  the  safety  of 
the  operation.  Well,  in  order  to  explain  it  I  w^ould 
have  to  say  what  the  witness  was  going  to  say,  and 
I  had  better  not  do  that. 

The  Court:  To  what  specification  are  you  re- 
ferring now?  [162] 

Mr.  Powers:  Well,  there  is  this  thing  about  it: 
The  Court  has  in  mind  intermingling,  and  w^e  have 
showed  the  testimony  shows  that  the  driver  is  the 
one  that  makes  all  the  arrangements  for  getting  a 
truck  ready  to  be  unloaded.  Now,  I  was  just  going 
to  carry  through  and  develop  the  point  that  after 
the  log  is  off  they  have  a  safety  device  there  that 
I  think  the  cable  disconnects  itself  automatically 
some  wa}^  so  never  is  any  employee  of  C.  D.  John- 
son down  around  this  operation.  I  just  want  to 
cover  that. 

The  Court:     Objection  overruled. 
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Q.  (By  Mr.  Powers)  :  Is  that  the  fact,  the  way 
I  have  stated  it? 

A.  That  is  the  fact.  The  crane  operator  unhooks 
from  the  trailer  after  he  sets  it  on  the  truck  with 
the  boom  of  the  truck,  and  no  one  gets  out  of  the 
cab  of  the  truck  at  all  to  unhook  the  rigging. 

Q.  So  the  truck  driver  is  on  one  level  and  work- 
ing down  there  alone  throughout  the  operation,  and 
the  crane  operator  is  up  on  his  donkey  where  he 
stays  ? 

A.    Yes,  he  is  sitting  in  the  seat  of  the  donkey. 

Mr.  Powers :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Sims : 

Q.  As  I  understand  it,  Mr.  Calavan,  the  C.  D. 
Johnson  Lumber  Company  has  nothing  whatsoever 
to  do  with  what  the  truck  drivers  are  to  do.  Is  that 
what  you  are  saying?  [163] 

A.  I  claim,  or  I  say,  that  the  truck  driver  takes 
care  of  his  own  equipment,  which  is  the  truck  and 
the  binder  chains  and  the  bunk  blocks. 

Q.  The  C.  D.  Johnson  Lumber  Company  tells 
him  what  he  must  do  about  the  binder  chains  and 
bunk  chains  and  all  that?  A,     They  do  not. 

Q.     They  don't  do  anything  at  all  about  that? 

A.  We  have  a  safety  poster  posted  at  the  end  of 
the  ramp  where  they  drive  in. 

Q.  As  a  matter  of  fact,  there  is  actually  posted 
over  the  signature  of  C.  D.  Johnson  Lumber  Com- 
pany a  sign  ordering  the  truck  drivers  with  refei- 


260  C.  D.  Johnson  Limiher  Corp.,  etc., 

(Testimony  of  Del  win  Gala  van.) 

eri.ce  to  the  bunk  chains.    That's  right,  isn't  it? 

A.  That's  right.  That  is  the  safety  rules.  It  is 
in  the  Code. 

Q.     And  you  have  that  sign  up,  don't  you? 

A.     That's  correct. 

Q.  Over  the  signature  of  the  C.  D.  Johnson  Lum- 
ber Company?  A.     That's  correct. 

Q.  Which  says  what  they  should  do  with  the 
binder  chains,  with  the  releasing  of  the  bunk  chains, 
don't  you?  A.     That's  correct. 

Q.  I  am  handing  you,  through  the  courtesy  of 
the  bailiff,  three  pictures.  I  direct  your  attention 
to  the  first  picture,  and  ask  you  if  that  is  the  poster 
that  you  are  testifying  about? 

A.     No.  1  is  the  poster.  [164] 

Mr.  Sims:     I  offer  that  picture  in  evidence. 

Mr.  Powers:     No  objection. 

The  Court:     Is  this  the  first  picture? 

Mr.  Sims:  This  is  picture  No.  1  on  the  sheet  of 
pictures. 

The  Court:  Are  you  offering  pictures  Nos.  1,  2, 
and  3  on  page  No.  1? 

Mr.  Sims:    Just  the  top  picture;  that's  right. 

The  Court:  That  first  picture  will  be  cut  off  the 
other  two. 

Mr.  Powers:     I  will  offer  the  other  two. 

The  Court:  Have  you  any  objection  to  the  in- 
troduction of  the  other  two? 

Mr.  Sims:  No,  I  have  not.  If  counsel  wants  all 
these  pictures  in  for  the  convenience  of  all  of  us 
I  have  no  objection  to  that,  but  I  didn't  want  to 
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take  the  time  of  the  Court  to  attract  any  attention 
except  to  this   one  picture,   but  if  counsel  wants 
them  all  to  go  in  together  I  think  that  would  be  con- 
venient. 

Mr.  Powers:     I  offer  2  and  3. 

Mr,  Sims :     How  about  the  whole  group  ? 

Mr.  Powers :  If  you  want  to.  If  he  wants  to  put 
all  the 

The  Court:  Do  you  intend  to  offer  any  of  the 
other  pictures? 

Mr.  Powers:  I  hadn't,  because  the  large  pictures 
are  the  same.  The  only  reason  I  suggest  as  to  2  and 
3  is  that  they  wouldn't  have  to  be  cut  off. 

The  Court:  That  is  a  pretty  simple  job,  unless 
you  have  [165]  some  real  objection. 

Mr.  Powers:  I  have  no  objection.  Offer  them 
all.   Get  them  all  in  the  record. 

The  Court:  All  right.  All  of  the  pictures — any 
writings  on  them?  If  there  happens  to  be  any  writ- 
ing on  there,  it  might  be  scratched  out.  What  are 
they  marked? 

Mr.  Sims:     Defendant's  No.  6. 

The  Court :  This  group  of  pictures  will  be  known 
as  Defendant's  6. 

(The  paper,  on  which  are  mounted  three 
photographs,  so  offered  and  received,  was  there- 
upon designated  Defendant's  Exhibit  6.) 

Mr.  Powers:  Could  the  jury  be  looking  at  them 
while  we  go  ahead  with  the  witness? 
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Mr.  Sims:  No.  We  can  wait  until  the  time  of 
argimient. 

Mr.  Powers:  Well,  they  have  to  know  what  we 
are  talking  about. 

The  Court:  Well,  if  Mr.  Powers  wants  them 
handed  to  the  jury  they  will  be  handed  to  the  jury. 

Mr.  Sims:     Yes,  that's  right. 

May  I  suggest  this:  I  am  calling  the  jury's  at- 
tention ])articularly  to  the  one  the  witness  is  now 
talking  about. 

Q.  Who  is  expected  to  enforce  this  rule  on  be- 
half of  C.  D.  Johnson  Lumber  Company  f 

A.  That  rule  is  put  there  to  try  to  make  the 
truck  drivers  [166]  obey  the  Safety  Code. 

Q.  All  right.  And  who  is  it  of  your  organization 
that  is  expected  to  see  to  it  that  the  law  is  complied 
with?  A.     I  suppose  I  am. 

Q.  And  who  is  the  man  in  charge  of  the  actual 
unloading,  itself — that  is,  the  application  of  the 
power,  itself?  A.     Mr.  Neal. 

Q.     That  is  your  unloading  engineer? 

A.     That's  right. 

Q.  And  being  there  seated,  as  he  is,  does  he  have 
a  full,  unobstructed  view  of  this  brow  log  and  the 
log  and  the  truck  and  his  crane? 

A.  He  has  a  complete  view  of  the  truck,  not  of 
the  brow  log  when  the  load  is  in  front  of  him. 

Q.  When  the  load  is  in  front  of  him,  that  ob- 
scures the  brow  log,  of  course? 

A.     That's  correct. 

Q.     If  a  man  was  standing  on  the  dock  in  the 
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area  of  the  log  and  on  the  side  that  the  crane  op- 
erator is  on,  he  could  be  readily  observed  by  no 
more  effort  than  just  rolling  your  eyes  and  looking 
in  that  direction,  couldn't  he? 

A.  You  mean  by  that  a  load  of  logs  on  the 
truck? 

Q.     That's  right.  A.     Yes. 

Q.  Do  I  understand  you  correctly,  Mr.  Calavan, 
to  say  that  [167]  after  you  have  looked  and  appar- 
ently everybody  is  in  the  clear  on  the  water  and  on 
the  dock,  it  would  not  be  an  additional  safety  to 
sound  the  whistle  that  you  are  going  to  unload? 

A.  As  I  stated  before,  I  consider  a  whistle  only 
for  where  you  cannot  see. 

Q.  But  I  am  asking  you,  Mr.  Calavan,  a  differ- 
ent question.  Nobody  is  suggesting  here  that  the 
engineer  should  be  blindfolded  and  just  give  a 
whistle.  That  is  unthinkable.  We  are  saying  to 
you,  isn't  it  better,  after  you  have  looked  and  ap- 
parently everybody  is  in  the  clear  at  every  possible 
place,  to,  in  addition,  blast  this  loud  whistle  that 
attracted  you  300  yards  away  ?  Would  it  be  an  addi- 
tional safety? 

A.     I  have  never  saw  it  in  any  logging  operation. 

Q.  I  am  asking  you  if  it  wouldn't  be  an  addi- 
tional safety. 

A.  I  can't  see  where  it  would  be  any  safer  than 
a  hand  signal. 

Q.  Suppose  there  was  somebody  down  on  that 
dock  that  couldn't  be  seen  readily. 

A.     There  is  supposed  to  be  no  one  there. 
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Q.  All  right.  And  suppose  there  is,  however. 
Wouldn't  blowing  the  whistle  be  an  additional 
Avarning  ? 

A.  A  whistle  tends  to  startle  more  than  it  does 
to  warn. 

Q.     Tends  to  what? 

A.     It  tends  to  startle. 

Q.  Do  you  think  it  would  be  a  good  idea  to 
startle  somebody  that  might  not  be  in  the  clear  and 
might  not  be  observed  by  the  [168]  unloading  en- 
gineer ? 

Mr.  Powers:  Well,  I  object  to  this  sort  of  argu- 
ment. The  law  requires  that  no  one  shall  be  be- 
tw^een  the  brow  log  and  the  load. 

Mr.  Sims:     That  is  a  matter  of  opinion. 

Mr.  Powers :  It  is  not  opinion.  The  law  says  no 
one  shall  be  between  the  brow  log  and  load. 

The  Court :  The  jury  will  disregard  the  remarks 
of  counsel,  but  I  think,  Mr.  Sims,  what  counsel  is 
objecting  to  is  your  engaging  in  an  argument  with 
this  witness.    Ask  him  questions,  but  don't  argue. 

Mr.  Sims:     All  right. 

Q.  Mr.  Calavan,  would  it  not  be  an  additional 
protection  to  those  who  might  be  in  that  immediate 
area  and  who  might  sustain  injury  by  the  unloading 
operation — be  an  additional  protection  to  avoid 
their  injury,  if,  after  a  survey  had  been  made  by 
sight  and  apparently  everybody  was  in  the  clear, 
a  warning  signal  was  given  before  the  unloading? 

A.     My  answer  to  that? 

Q.     Now,  would  you  answer  it,  please,  "Yes"  or 
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"No,"  and  then  you  go  right  ahead  and  say  any- 
thing that  you  think  might  explain  your  answer. 

A.     "No"  is  the  answer. 

Q.    All  right.   Now,  you  go  right  ahead. 

A.  And  the  reason  for  that  is  that  hand  signals 
are  quite  [169]  customary  on  all  these  operations, 
and  I  would  have  already  have  installed  such  a 
system  if  I  had  thought  it  feasible.  We  have  a 
whistle  on  the  donkey,  and  hand  signals  are  so  much 
more  practical,  because  at  the  time  the  man  gives 
the  hand  signal  he  can  be  out  where  he  can  see  onto 
the  water. 

Q.  You  think,  then,  it  would  be  a  definite  detri- 
ment to  sound  an  audible  whistle  or  blast  of  some 
kind  in  addition  to  this  hand  signal?  We  all  want 
that,  you  imderstand.  We  are  just  talking  about 
something  in  addition  to  the  looking. 

Mr.  Powers :  He  told  you  he  thought  it  wouldn  't 
help  about  three  times. 

A.     My  answer  was  "No." 

Q.  (By  Mr.  Sims)  :  Your  answer  is  "No,"  that 
it  would  be  an  unsafe  practice? 

A.  It  wouldn't  be  an  unsafe  practice,  but  I  do 
not  believe  it  is  necessary,  and  it  is  impracticable. 

Q.     Use  too  much  power,  too  much  steam? 

Mr.  Powers:     This  is  just  argument. 

Mr.  Sims:     Oh,  no. 

The  Court:    He  can  ask  why  it  is  impractical. 

Q.     (By  Mr.  Sims):    Why? 

A.  Because,  if  a  truck  driver  were  to  give  a 
signal  of  that  kind,  he  would  have  to  go  over  to  the 
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water  and  then  walk  back  and  give  the  signal,  be- 
cause   you    couldn't    have    it    over    on    the    water 
side.  [170] 

Q.  I  am  not  talking  about  the  truck  driver.  I 
am  talking  about  a  blast  of  the  whistle.  I  guess 
I  don't  make  myself  clear.  I  mean  this:  Let  us 
assume  that  a  truck  driver  or  your  boom  foreman, 
as  in  this  case,  walked  over  and  looked  at  the  water, 
and  it  was  clear,  apparently  absolutely  clear.  Ac- 
tually, there  was  a  man  under  the  dock  in  this 
water — high  tide — and  he  is  in  there  where  Vincent 
can't  see  him,  or  he  can't  be  seen,  and  so  he  signals 
everybody  is  in  the  clear,  and  the  truck  driver  is  in 
the  clear.  Now,  I  am  asking  you,  why  wouldn't  it 
be  a  safe  practice  to  give  this  whistle  blast  which 
would  warn  the  man  that  could  not  have  been  seen 
after  the  hand  signal  was  given? 

Mr.  Powers:     Well,  object  to  that. 

The  Court:  Objection  sustained.  You  have  a 
number  of  facts,  there,  that  have  no  relevancy  to 
this  case  at  all. 

Mr.  Sims:     That  is  true. 

Q.  What  is  the  extent  of  this  operation?  About 
how  many  employees  are   aroimd  there? 

A.    Well 

Mr.  Powers:  That  has  no  relevancy,  either.  It 
is  only  the  ones  concerned  with  this  operation  here. 
It  has  no  bearing  on  this  case  whatsoever. 

The  Court:  Objection  sustained.  If  you  want  to 
talk  about  this  immediate  dock,  that  is  perfectly 
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satisfactory,    but    how    many    employees    in    the 

mill [171] 

Q.  (By  Mr.  Sims)  :  How  many  employees  are 
there  aromid  the  dock? 

A.     As  a  general  rule,  there  are  five. 

Q.    And  who  are  they? 

A.     Mr.  Neal,  Mr.  Vincent 

Q.  Now,  their  duties;  I  don't  care  about  their 
names.  Mr.  Vincent  is  the  boom  foreman ;  Mr.  Neal 
is  the  unloading  engineer.   Now,  go  ahead. 

A.  Mr.  Neal  is  unloading  engineer  and  Mr. 
Vincent  is  in  charge  of  the  boom  crew,  and  then 
there  at  that  time  there  was  Mr.  Spoor,  who  was 
on  the  boom,  and  Mr.  Clayton. 

Q.     They  are  all  where? 

A.     They  are  all  on  the  water. 

Q.  So  on  the  dock  would  be  just  the  two  em- 
ployees, Vincent 

A.     There  is  only  one,  and  that  is  Mr.  Neal. 

Q.  Then  unloading  is  not  normally  undertaken 
upon  the  signal  of  Mr.  Vincent,  as  it  was  here  ? 

Mr.  Powers:  I  will  object  to  the  "unloading." 
That  is  misleading  because  Mr.  Vincent  very 
definitely  said  he  gave  the  signal  the  water  was 
clear. 

Mr.  Sims:  Mr.  Neal  has  testified  he  unloaded  on 
the  signal  of  Mr.  Vincent,  and  I  am  asking  if  that 
is  the  normal  operation  there. 

A.  No  one  gives  the  signal  to  unload  except  the 
truck  driver. 

Q.     Well,  in  this  case,  the  testimony  is  that  after 
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the  truck  driver  bad  given  a  signal  to  your  unload- 
ing engineer,  Mr.  Neal,  [172]  Mr.  Vincent  went 
over  the  dock,  a  distance  of  14  feet,  and  he  came 
back  part  way,  and  then  be  signaled,  and  then  he 
unloaded.  I  am  asking  you  if  that  is  the  usual  and 
normal  functioning  at  that  dock? 

A.     It  is  not. 

Q.  And  you  did  not  observe  this  particular  mi- 
loading,  I  believe  you  said? 

A.     That's  correct. 

Q.  How  many  binder  chains  did  Dean  Hutchens 
have  in  that  truck  ordinarily? 

A.     There  shovild  have  been  three. 

Q.  I  mean,  actually  how  many  did  he  actually 
have  ordinarily? 

A.  I  do  not  know,  because  I  didn't  check  the 
truck. 

Q.  You  don't  know  whether,  upon  this  particu- 
lar occasion,  then,  he  did  have  three  binder  chains  ? 

A.     I  have  no  way  of  knowing. 

Q.  You  only  know  that  after  this  accident  oc- 
curred there  were  only  two  binder  chains  there? 

A.  I  do  not  know  that.  I  know  that  there  were 
at  least  two. 

Q.  Well,  might  you  have  miscounted  and  maybe 
there  were  three  or  four? 

A.  There  could  have  been  five.  After  all,  there 
was  a  pile  of  chain  in  the  jockey  box,  and  there  was 
the  binders. 

Q.  You  said  two.  Now,  do  you  mean  to  say  two 
or  five? 
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A.     I  said  two.    I  could  see  two    [173] 

Q.  Where  would  the  binder  chain — wdiat  would 
have  happened  to  the  binder  chain  on  that  trailer 
if  it  had  been  untied  at  both  sides,  but  was  lying 
on  the  log?    Where  would  it  have  gone? 

Mr.  Powers:  There  is  no  evidence  that  is  the 
case  here. 

Mr.  Sims:     I  am  asking  the  question. 

Mr.  Powers:  I  know,  but  it  has  no  relevancy. 
Mr.  Neal  said  there  was  no  binder  chain  there  at 
the  time. 

The  Court:  You  didn't  have  any  evidence  what- 
soever about  the  binder  chains. 

Mr.  Sims:  This  man  is  an  expert,  testifying  as 
an  expert,  and  I  think  we  have  the  right  to  develop 
where  a  binder  chain  would  go  if  it  had  been  untied 
on  a  one-log  load  on  both  sides,  where  it  w^ould  go, 
what  would  happen  to  it. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Sims) :  You  do  not  know,  then,  of 
your  owm  know^ledge  whether  there  was  or  was  not 
a  binder  chain  on  that  trailer  on  that  one  log  that 
came  in  there,  Dean  Hut-chens'  load? 

A.     No,  I  do  not  know. 

Q.  Who  is  in  charge  of  that  operation,  there,  in 
general — C.  D.  Johnson  Lmnber  Company? 

A.     C.  D.  Johnson  Lumber  Corporation. 

Q.  I  am  talking  about  the  defendant  corpora- 
tion.   That  is  the  defendant,  here. 

A.     Mr.  Dean  Johnson.  [174] 

Q.     He  is  the  President  of  the  Company? 
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A.     He  is. 

Q.     And  is  general  superintendent? 

A.     No,  he  is  not  the  general  superintendent. 

Q.     Who  is  the  superintendent? 

A.  Of  the  logging  department,  Mr.  C.  C  Jacoby 
is  logging  manager. 

Q.     Were  they  there  that  day? 

A.     Not  at  the  accident,  no. 

Q.     They  were  not  on  the  premises  that  day? 

The  Court:    I  don't  see  the  purpose  of  that. 

Mr.  Sims:    Very  well.    I  think  that  is  all. 

Mr.  Powers:     That  is  all. 

(Witness  excused.)  [175] 
Mr.  Powers:     We  wdll  call  Mr.  Jacoby. 

CARL  C.  JACOBY 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendant,  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Powers: 

Q.     Where  do  you  live,  Mr.  Jacoby? 

A.     Toledo;  Toledo,  Oregon. 

Q.  And  you  are  employed  by  the  C.  D.  Johnson 
Lumber  Corporation?  A.     That's  right. 

Q.     And  what  is  your  work  there,  please  ? 

A.     I  am  logging  manager  for  C.  D.  Johnson. 

Q.  And  have  been  with  CD.  Johnson  for  some 
time? 
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A.     It  will  be  twenty-two  years  next  February. 

Q.  And  you  are  familiar  with  the  operations  of 
hauling  and  dumping  logs,  are  you? 

A.     Very  much. 

Q.  Now,  did  you  have  anything  to  do  with  mak- 
ing arrangements  for  having  the  logs  delivered  that 
are  involved  in  this  transaction? 

A.  I  had  to  do  with  entering  into  a  contract 
with  a  man  by  the  name  of  Francis  to  cut,  log,  and 
deliver  a  certain  amount  of  stumpage  delivered  in 
Toledo  in  the  water. 

Mr.  Sims:  That  is  a  conclusion,  and  I  move  it 
be  stricken. 

The  Court:  I  think  that  is  just  [176]  back- 
ground. 

Mr.  Sims:     Just  preliminary.    Fine. 

The  Court:     Objection  oveiTuled. 

Q.  (By  Mr.  Powers)  :  And  in  connection  with 
the  cutting  and  delivery  of  the  logs,  where  were 
they  to  be  delivered? 

A.  They  were  to  be  delivered  in  sticks,  boom 
sticks,  in  the  water  at  Toledo  opposite  the  mill. 

Mr.  Sims:     I  move  that  that  be  stricken. 

The  Court:  I  don't  see  the  relevancy,  but  I  am 
going  to  overrule  the  objection. 

Q.  (By  Mr.  Powers)  :  And  the  compensation 
to  be  paid  for  the  delivery  of  these  was  what — so 
much  a  thousand? 

A.  The  compensation  was  so  much  a  thousand 
net  water  scale  delivered  in  sticks  in  Toledo. 

Mr.  Sims:     Objection. 
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The  Court:     Objection  overruled. 

Q.  (By  Mr.  Powers)  :  And  how  was  it  con- 
templated the  logs  would  be  put  in  sticks'?  Where 
would  that  ordinarily  be  done"? 

A.  Well,  the  original  contract  was  drawn  with 
Francis.  It  was  entirely  up  to  Francis  how  he 
would  do  it. 

The  Court:  I  will  sustain  the  objection  to  that. 
I  think  we  are  getting  far  afield,  Mr.  Powers. 

Mr.  Powers:  Well,  I  am  getting  at  who  was  in 
charge  of  this  operation,  and  I  would  like  to  pursue 
it  for  that  reason. 

The  Court :  You  mean  who  was  in  charge  of  the 
operation  by  which  the  logs  were  delivered  to  the 
C.  D.  Johnson  mill?  [177] 

Mr.  Powers:  Into  the  water,  yes.  Whose  re- 
sponsibility it  was  to  put  the  log  into  the  water  and 
who  paid  for  it. 

Mr.  Sims:  Well,  of  course,  if  the  Court  please, 
at  the  pre-trial  conference  it  was  contemplated  in 
the  order,  I  believe — and  it  will  do  no  violence  to 
the  facts  to  suggest  this — that  they  have  their  rec- 
ords to  show  that  a  charge  was  made  by  the  de- 
fendant company  to  Mr.  Francis,  but  I  feel  that  we 
are  going  out  then  into  another  matter  which  is  of 
no  particular  consequence.  However,  I  am  per- 
fectly willing  to  stipulate  that  it  is  a  fact  that  the 
CD.  Johnson  Lumber  Company  did,  in  truth  and 
in  fact,  unload  and  charge  Francis  for  the  unload- 
inu'.    If  that  will  facilitate  matters. 
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Mr.  Powers:  That  is  all  prejudicial  talk  before 
the  jury,  what  he  is  saying. 

The  Court:  The  jury  is  instructed  to  disregard 
the  remarks  of  counsel. 

Mr.  Powers,  I  have  ruled  previously  that  it  didn't 
make  any  difference  what  the  relationship  was  as 
long  as  he  was  on  there  lawfully. 

Mr.  Powers :  Yes.  Well,  I  am  familiar  with  your 
Honor's  ruling.  This  goes  to  who  was  in  charge  of 
the  particular  unloading  of  that  truck. 

Mr.  Babcock:  If  the  Court  please,  may  I  sug- 
gest in  this  connection  that  what  may  have  been 
contemplated  at  one  time  or  changes  made  are  not 
material.  The  only  materiality  would  [178]  be  how 
the  logs  were  delivered  and  how  they  were  unloaded. 

The  Court :  That  is  the  particular  advice  of  your 
question  and  the  answer  of  the  witness.  What  may 
have  been  the  contractual  arrangement  may  not 
have  been  the  actual  practice  then. 

Q.  (By  Mr.  Powers)  :  I  will  ask  you  this,  then, 
Mr.  Jacoby :  Did  you  or  anyone  for  the  CD.  Jolm- 
son  Lumber  Corporation  give  any  directions  as  to 
the  details,  as  to  the  manner  of  doing  the  logging, 
the  manner  of  hauling  the  logs  in  or  the  manner  of 
fastening  their  chains,  or  was  that  up  to  the  logger  ? 

A.  It  is  entirely  up  to  the  logger.  As  a  mattei- 
of  fact,  our  man  Francis  is  an  independent  con- 
tractor. He  undertakes  a  job  to  deliver  logs,  and 
who  he  hires  or  how  he  goes  about  it — just  so  he 
goes  about  it  in  a  reasonable  manner  is  all  we  are 
concerned  with. 
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Q.     Your  concern  is  that  the  logs  are  delivered? 

A.  That  is  it.  We  have  nothing  to  say  about  who 
he  hires  or  anything  about  it. 

Q.  Well,  now,  when  the  logs  were  delivered,  such 
as  the  one  delivered  by  the  deceased,  whose  duty 
was  it  to  get  the  log  ready  for  unloading? 

A.  Oh,  in  the  method  that  is  used  down  there, 
the  truck  driver.  He  is  resijonsible  for  his  truck, 
for  his  load,  when  he  comes  in  there.  We  hope  that 
he  takes  care  of  himself,  takes  care  of  his  equip- 
ment. He  removes  the  binder  chains.  There  is  a 
certain  procedure  that  they  all  go  through,  and  it 
is  up  to  him  [179]  entirely  to  look  after  the  un- 
loading. 

Q.     And  who  gives  the  signal  to  unload  ? 

A.  When  he  has  his  truck  all  ready  to  unload 
with  the  binder  chains  off  and  his  bunk  blocks 
knocked  loose,  then  he  is  supposed  to  walk  around 
to  either  end  of  his  truck — he  can  walk  to  either 
end — and  look  over  into  the  water  and  see  if  every- 
thing is  all  right,  and  then  he  turns  and  gives  the 
signal,  hand  signal,  to  the  operator,  the  crane  op- 
erator. 

Q.  While  that  work  is  being  done  by  the  truck 
driver,  does  the  crane  operator  leave  his  position, 
or  does  he  stay  right  with  the  crane? 

A.     Stays  right  in  his  seat  where  he  belongs. 

Q.  And  they  are  actually  working  on  different 
elevations,  are  they  not?  A.     That's  right. 

Q.     Are  they  intermingling  with  each  other? 

A.     No,  they  are  not. 
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Mr.  Babcock:  The  same  objection,  your  Honor, 
that  it  calls  for  a  conclusion  and  opinion.  I  think 
the  facts  speak  for  themselves. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Powers)  :  Now,  in  your  long  ex- 
perience with  logs,  can  you  say  or  can  you  state  to 
the  jury  whether  it  is  a  safe  operation  for  the  truck 
driver  to  give  that  signal  to  miload  as  it  would  be 
for  anybody  else  to  give  it,  or  what  is  your  [180] 
opinion  ? 

A.  I  think  our  method  is  about  the  safest  you 
can  have. 

Q.  And  now  Mr.  Neal  has  worked  down  there 
for  you  for  a  long  time? 

A.  Mr.  Neal  went  to  work  on  that  job,  I  believe, 
either  '38 — 1938 — and  has  been  there  ever  since. 

Q.  And  can  you  tell  the  jury  whether  you  found 
him  to  be  familiar  with  the  signal  that  w^ould  say 
to  unload,  to  go  ahead  and  unload? 

A.  He  has  been  a  satisfactory  employee  for 
twelve  years  on  that  job. 

Q.  How  do  you  feel  about  the  visual  signal,  giv- 
ing the  signal  by  hand  and  actually  looking  to  see 
that  it  is  clear  instead  of  giving  a  signal  by  whistle  ? 

Mr.  Babcock :  Object  to  the  form  of  the  question 
because  it  assumes  facts  not  in  evidence.  We  are 
not  suggesting  that  it  be  alternative,  but  in  addi- 
tion. 

The  Court:  And  how  he  feels  about  it  would  be 
of  no  consequence. 

Mr.  Powers:    I  think  he  is  about  as  much  of  an 
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expert  as  you  have  had  here.    He  has  been  in  the 

business  for  22  years. 

The  Court:  Mr.  Powers,  you  know  how  to  ask 
a  question.   Ask  it  right. 

Q.  (By  Mr.  Powers)  :  Well,  in  your  experience, 
do  you  see  any  safety  factor  in  having  a  whistle 
in  addition  to  the  visual  hand  [181]  signal? 

A.  The  whistle  wouldn't  be  any  help  at  all.  As 
a  matter  of  fact,  it  would  be  worse,  be  a  detriment. 
When  a  man  gives  a  signal  with  his  hand  he  sees 
what  he  wants  to  signal  about,  and  if,  in  his  judg- 
ment, everyone  is  in  the  clear,  that  is  a  highball 
(demonstrating).   Go  ahead. 

Q.  Let  me  ask  you,  what  is  the  rule  with  re- 
spect to  a  truck  driver  going  between  the  load  on 
the  truck  and  the  brow  log? 

A.  Well,  if  he  ever  does  it  it  is  one  of  the 
foolishest  things  he  can  do. 

Q.     Is  it  forbidden  by  the  Safety  Logging  Code? 

A,  Oh,  I  can't  answer  that,  frankly.  By  com- 
mon sense  it  is  forbidden,  yes. 

Mr.  Sims:  I  move  that  be  stricken.  It  is  argu- 
mentative. 

The  Court:  The  remark  of  the  witness  will  be 
stricken. 

Mr.  Powers:  We  will  offer  in  evidence  the  con- 
tract between  Johnson  and  Francis 

Mr.  Sims:     Objected  to. 

Mr.  Powers:    which  is  Exhibit  No. — I  have 

forgotten  which  number  you  stated  yesterday.    It 
is  probably  No.  1  or  No.  2. 
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The  Court:  I  think  there  is  evidence  here,  Mr. 
Powers,  that  at  the  time  of  the  accident  they  were 
not  operating  mider  this  contra-ct. 

Mr.  Sims:    There  was  a  modification.  [182] 

Mr.  Powers:     I  haven't  heard  of  it. 

Mr.  Sims :  There  is  a  modification  testified  to  on 
the  present  state  of  the  record. 

Mr.  Powers:  No;  you  objected  to  what  he  was 
going  to  claim  about  the  modification. 

The  Court:     No,  he  didn't.    Objection  sustained. 

Q.  (By  Mr.  Powers)  :  Were  these  logs  being 
delivered  under  a  contract?  A.     Yes. 

Q.     Between  C.  D.  Johnson  and  Francis? 

A.     Yes,  sir;  the  same  contract  still  exists. 

Mr.  Powers:    We  offer  the  contract. 

The  Court :  Has  that  contract  been  modified,  Mr. 
Jacoby  ? 

A.  No,  that  contract  is  just  as  it  was  written, 
and  it  is  still  in  effect.   He  has  another  year  to  go. 

Mr.  Sims:  Well,  may  I  ask  one  or  two  ques- 
tions? 

We  were  told  yesterday  by  someone  that  you  had 
abandoned  the  contract  requiring  delivery  at  the 
water;  that  it  had  been  changed  to  somewhere  else, 
and  they  were  being  delivered  at  Toledo. 

The  Witness:  That  doesn't  change  the  contract. 
He  still  must  deliver  them  at  Toledo. 

Mr.  Sims :  I  am  asking  you,  was  that  the  original 
plan,  and  then  was  there  a  change?  You  can  say 
''Yes"  or  "No,"  and  then  go  right  ahead.  [183] 

The  Witness:     Well,  ask  me  again,  please. 
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Mr.  Sims:  Well,  the  question  is,  the  contract 
you  have  referred  to  with  Francis  was  for  delivery 
at  another  point  and  another  place  and  a  different 
operation.   That  was  down  at  where? 

The  Witness :     That  isn't 

Mr.  Sims:    Where  was  the  place? 

Mr.  Powers:  Well,  let  him  answer  the  question. 
He  asks  one,  and  before  the  witness  can  answer  he 
begins  to  ask  another  one. 

The  Court:  Ask  him  the  question,  now,  Mr. 
Sims. 

Mr.  Sims:  1  want  to  know  if  your  original  plan 
was  different  than  the  one  that  brought  your  logs 
in  to  your  landing,  your  dock,  at  Toledo. 

A.     Just  as  the  contract  states. 

Mr.  Sims:     Well,  now,  tell  us. 

A.  If  I  get  what  you  mean,  I  would  say  this: 
That  when  the  contract  was  written  Francis  had 
the  job  of  delivering  logs  in  Toledo.  Now,  he  had 
the  option  of  doing  any  way  he  wanted  to.  He 
could  unload  the  logs  in  Newport  over  a  private 
dump  that  is  owned  by  Sergeant  Brothers,  and  then 
have  them  rafted  and  towed  to  Toledo.  Now,  we 
have  nothing  to  do  with  that.  Also,  we  operate 
our  own  dump  at  Toledo,  which  would  require 
Francis  to  haul  his  logs  by  truck  an  additional  eight 
and  one-half  miles  and  put  them  over  our  dump, 
which  he  finally  elected  to  do.  [184] 

Mr.  Sims:    That  is  what  I  was  going  to  say. 

A.  He  elected  to  do  that,  but  there  is  no  modifi- 
cation of  the  contract. 
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Mr.  Sims:     And  that  is  what  he  did? 

A.     That's  right.  He  did  both  ways. 

Mr.  Powers:     He  did  both  ways? 

A.     He  did,  yes. 

Mr.  Sims:  At  this  particular  time  they  were 
coming  into  Toledo? 

A.     That's  right. 

Mr.  Sims:  And  you  charged  him — I  mean  C.  D. 
Johnson  Lumber  Company  actually  charged  him — 
for  the  unloading  of  these  logs? 

A.     That  is,  he  paid  his  proportionate  share,  yes. 

Mr.  Sims:     You  took  it  out  of  his  money? 

A.     That's  right. 

Mr.  Powers:     Is  that  all,  Mr.  Sims? 

Mr.  Sims:     That  is  all. 

Q.  (By  Mr.  Powers)  :  Now,  I  think  we  could 
show  what  is  this  proportionate  share.  Where  did 
that  go?   What  was  that  for?  A.     For  years. 

Q.     What  did  he  pay  for — the  proportion? 

A.  That  proportionate  share  meant  that  he  was 
charged  with  the  labor  cost  of  operating  that  un- 
loading rig,  one  man's  pay. 

Q.     And  that  would  be  Mr.  Neal  in  this  case? 

A.  That  would  be  Mr.  Neal  and  the  other  man 
on  the  other  shift.  [185]  It  is  run  on  a  two-shift 
basis. 

Q.  So  actually  Francis  or  Hutchens — it  was 
charged  against  Francis,  here,  was  it? 

A.     Absolutely. 

Q.     That  proportionate  share  would  be  to   pay 
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Neal's  wages  up  there  while  he  was  doing  the  work 

there  and  unloading  the  logs? 

A.     That's  right. 

Q.  Now,  in  your  contract  did  you  have  an  agree- 
ment that  the  logger  would  obey  all  the  laws  relat- 
ing to  logging  and  the  rules  for  logging? 

A.     Right. 

Mr.  Babcock:  Just  a  moment.  I  want  to  object 
because  the  contract  is  the  best  evidence,  and  on 
the  further  ground  that  it  is  irrelevant  and  imma- 
terial to  this  case. 

The  Court:  Are  you  still  objecting  to  the  con- 
tract? 

Mr.  Sims:     No;  he  qualified  it. 

The  Court:  All  right.  Are  you  reoffering  the 
contract  now? 

Mr.  Powers:     Yes. 

The  Court:     It  will  be  admitted. 

(The  document,  so  offered,  being  contract  be- 
tween C.  D.  Johnson  Lumber  Company  and 
William  R.  Francis,  dated  April  18,  1949,  was 
thereupon  designated  Defendant's  Exliibit  1.) 

Mr.  Powers:  And  we  waive  reading  part  of  it. 
I  should  like  to  call  the  jury's  attention  to  part 
of  it.  [186] 

Mr.  Sims :  We  are  willing  to  waive  the  rule  that 
he  read  it  in  its  entirety.  It  is  perfectly  agreeable 
that  he  read  it  at  the  time  of  argument  to  shorten 
the  trial. 

Mr.  Powers:  Well,  I  can  summarize  it.  That 
is  what  I  was  going  to  do.   I  can  summarize  it. 
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The  Court :  You  are  either  going  to  read  it  in  its 
entirety 

Mr.  Powers:  That  is  what  I  would  like  to  do 
now.   I  would  like  to  read  portions  of  it. 

Mr.  Sims:  No.  If  it  is  to  be  read  I  want  it  all 
read.  You  can't  piecemeal  it.  If  he  wants  it  read 
he  should  read  it  in  its  entirety. 

Mr.  Powers :     Oh,  there  is  nothing  to  that. 

The  Court:  I  don't  think  I  am  going  to  require 
him  to  read  the  whole  thing. 

Mr.  Powers:  This  is  a  logging  contract  dated 
April  18,  1949,  between  C.  D.  Johnson  Lumber 
Company,  a  corporation,  and  William  R.  Francis, 
designated  as  "Logger,"  and  it  provides  for  log- 
ging over  a  certain  area.  "As  compensation" — this 
is  Paragraph  VI — "for  said  logging  and  removing 
of  timber  from  said  land,  owner  shall  pay  the 
logger  the  sum  of  $15.00  per  thousand  board  feet 
net  water  scale." 

Q.     What  does  that  "net  water  scale"  mean? 

A.  Net  scale  means  commercial  scale,  what  logs 
are  bought  and  sold  on  in  the  water. 

Q.  In  the  water.  And  that  is  for  old  growth  and 
yellow  fir  [187]  and  logs  delivered  in  sticks  by  the 
logger  at  Toledo,  Oregon.  What  does  that  deliver- 
ing in  sticks  mean? 

A.  That  means  delivering  in  boom  sticks.  Boom 
sticks  are  for  making  the  rafts. 

Q.  "Such  payments  shall  constitute  full  com- 
pensation for  all  services  and  claims  by  Logger 
under  this  contract,  including  transportation  taxes 
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and  taxes  provided  for  by  State  Forest  Research 
and  Experimental  Tax  Act  (timber  severance 
taxes).  Payments  hereunder  shall  be  made  by 
Owner  at  its  office  in  Toledo,  Oregon,  on  or  before 
the  10th  day  of  each  month  following  the  month 
in  which  logs  are  delivered.  Logger  may  draw,  on 
the  15th  day  of  each  month,  such  sum  as  shall  be 
reasonable,  not  exceeding  such  sum  as  may  be 
equivalent  to  the  compensation  then  due  Logger." 

Then,  skipping — this  is  (7) :  "Logger  shall  con- 
duct logging  operations  hereunder  in  a  businesslike 
and  efficient  manner,  in  accordance  with  modern 
and  approved  logging  methods,  and  shall  keep  and 
observe  all  state  and  Federal  laws,  rules  and  regu- 
lations now  or  hereafter  applicable  thereto  and  to 
employment  of  labor  thereunder.  Logger  shall  fall, 
buck  and  remove  *  *  *'^  and  so  on. 

Then  a  provision  for  branding  logs. 

And  this  is  the  contract  you  were  operating  under 
at  that  time?  A.     That's  right.  [188] 

Q.  Did  you  have  any  other  dealings  with  Dean 
Hutchens  or  were  they  all  between  Dean  Hutchens 
and  Francis"? 

A.  I  never  had  seen,  didn't  know  who  he  was, 
had  nothing  to  do  with  him  in  any  way. 

Q.     He  was  not  an  employee  of  C.  D.  Johnson  ? 

A.     Not  at  all. 

Mr.  Powers:    I  believe  you  can  take  the  witness. 
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Cross-Examination 
By  Mr.  Sims : 

Q.  Mr.  Jacoby,  would  you  refer  to  the  records 
of  the  Company  which  Mr.  Powers  has  brought 
here,  which  have  to  do  with  this  contract,  and  point 
out  what  the  charges  were.  I  don't  know  what  Mr. 
Powers  has  there. 

Mr.  Powers:    I  think  I  can  get  it  for  him. 

Mr.  Sims:  Very  well.  I  wonder  if  you  would 
take  No.  2  from  the  envelope. 

Mr.  Powers :     It  is  marked  No.  3. 

Q.  (By  Mr.  Sims)  :  As  counsel  reads  that,  I 
would  like  to  review  the  question. 

It  is  simply  to  review  the  records  counsel  is 
handling  and  I  will  ask  you  if  that  is  the  method  of 
charging  Francis  for  the  use  of  your  facilities,  your 
crew,  and  all  that  at  the  unloading  dump.  Now,  if 
I  can  see  that  through  your  eyes,  Mr.  Jacoby — will 
you  just  tell  me  what  it  is  you  are  looking  at  as 
to  the  charge  and  amount?  [189] 

A.  Well,  this  is  a  copy,  a  carbon  copy,  of  the 
voucher  check  issued. 

Q.    What  does  that  show,  please? 

A.  It  shows  what  he  was  to  receive.  It  shows 
his  scale  for  the  month  of  old  growth. 

Q.  What  was  his  scale?  In  other  words,  how 
much  stuff  did  he  deliver  there  at  your  dock  and 
how  much  did  you  hold  out  for  this  unloading? 

A.  It  shows  he  put  in  97,738  feet  of  old  growth 
at  $25.00,  449,493  second  growth,  and  other  species. 
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at  $21.00.    This  sheet  doesn't — yes,  it  shows  here 

"less  dumping  of  logs,  $57.46." 

Q.  All  right.  Now,  the  $57.46  that  he  was 
charged  would  take  care  of  how  many  days*  opera- 
tion? 

A.  For  the  whole  amount  of  footage  that  was 
put  in. 

Q.     It  depended  on  footage? 

A.     That's  right. 

Q.  And  he  was  charged,  then,  at  what  rate  per 
thousand  ? 

A.     The  rate  varies.  It  is  his  proportionate  share. 

Q.  Give  us  the  way  it  would  vary.  About  how 
much  would  it  run  % 

A.  Here  is  the  way  it  is  figured.  We  have  about, 
oh,  they  run  from  five  to  twenty  different  operators 
putting  in  logs  on  this  log  dump.  Now,  we  don't 
intend — we  have  no  fixed  rate.  All  we  want  the  log- 
gers to  do  is  pay  for  the  labor  cost  of  that  dump, 
the  operator  alone,  so  that  some  months  there  is 
5,000,000  feet  put  in.  It  runs  as  low — that  would 
mean  about  [190]  an  average  of  8  cents  a  thousand. 
Some  months  it  runs — when  there  is  only  21/^  mil- 
lion put  in,  it  is  doubled,  so  it  will  run  anywhere 
from  as  low  as  a  thousand — it  is  a  non-profit  setup, 
anyhow,  and  it  may  run  from  6  cents  up  to  30. 

Q.  And  so  there  was  no  record  made  as  to  any 
particular  truck  or  any  particular  operation?  In 
other  words,  you  average  it  all  out.  If  your  facili- 
ties, there,  took  care  of  a  lot  of  logs,  the  rate  per 
thousand  would  be  less? 
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A.  That's  right.  The  record  is  kept,  though,  spe- 
cifically on  each  operator.  We  know  what  each  op- 
erator puts  in,  so  we  charge  him.  We  find  out  what 
the  average  cost  is,  and  then  we  multiply  it  by  his 
total  output,  and  that  is  his  charge. 

Q.  That's  right.  And  so  there  is  no  special 
charge  for  any  particular  truck? 

A.     Not  necessarily,  no. 

Q.  Well,  just  absolutely  not.  It  is  the  operator. 
In  other  words,  when  Dean  Hutchens  came  in  there. 
Dean  Hutchens  didn't  pay  you  anything? 

A.     He  did  not,  no. 

Q.  There  was  no  deal?  In  other  words,  what  I 
am  getting  at  is  you  didn't 

A.     We  didn't  know  Dean  Hutchens. 

Q.  You  didn't  know  him  at  all;  you  weren't 
working  for  him;  you  weren't  working  under  his 
direction  at  any  time?  A.     No.  [191] 

Q.  When  he  came  on  your  property  he  came  on 
there  bringing  in  your  logs  through  this  arrange- 
ment with  Francis? 

A.     Yes,  it  was  our  stumpage. 

Q.  It  was  your  stumpage  that  Francis  was 
bringing  in  there?  A.     That's  right. 

Q.  And  so  when  Dean  Hutchens  came  in  he  was 
subject,  then,  to  the  use  of  your  facilities  and  your 
employees  in  this  unloading  operation.  Is  that  cor- 
rect? 

Mr.  Powers :     Well  now 

A.  He  came  in  here,  as  far  as  I  know,  on  liis 
own. 
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Q.  (By  Mr.  Sims)  :  At  least,  he  was  there  with 
your  logs  ? 

A.  They  weren't  our  logs  then.  No,  they  were 
still  Francis'  logs. 

Q.  They  were  your  logs  when  they  got  in  the 
water  ?  A.    As  soon  as  we  scaled  it,  yes. 

Q.     Whom  did  Calavan  take  orders  from? 

A.     Oh,  he  worked  directly  under  me. 

Q.  In  other  words,  he  took  orders  alone  from 
the  defendant,  the  defendant  corporation,  the  de- 
fendant Johnson  Lumber  Corporation? 

A.     He  would  take  them  under  me,  yes. 

Q.  What  I  am  getting  at  is,  he  wasn't  taking 
any  orders  from  Dean  Hutchens? 

A.     I  wouldn't  think  so. 

Q.     Well,  you  know  he  wouldn't! 

A.    Well,  I  wouldn't  think  so.  [192] 

Q.  That  is  right,  isn't  it?  One  answer,  Mr. 
Jacoby,  that  I  didn't  quite  undervstand,  after  there 
has  been  a  hand  signal  to  unload,  why  would  it  be 
worse,  if,  after  there  had  been  a  hand  signal  to 
unload  and  everybody  was  in  the  clear,  for  there 
to  be  an  audible  whistle,  then,  ''We  are  going  to 
unload,"  by  the  engineer? 

A.     You  say  why  would  it  be  worse? 

Q.     Why  would  it  be  worse? 

A.     Oh,  it  wouldn't  do  any  particular  good. 

Q.  Well,  would  it  be  worse?  Did  you  really 
mean  that? 

A.     Yes.    I  don't  think  there  is  anything  better 
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than  a  hand  signal  given  by  a  man  who  is  seeing 

what  he  is  doing. 

Q.  All  right.  But  after  you  have  actually  seen 
the  hand  signal,  could  it  have  done  any  harm  to 
have  followed  the  hand  signal  by  a  whistle"? 

A.  If  this  man  giving  the  signal  could  do  it 
himself,  yes,  but  not  to  depend  on  someone  else  to 
do  it. 

Q.  In  other  words,  you  feel  it  would  have  been 
a  safer  operation  if  the  man  giving  the  hand  signal 
also  gave  a  whistle  signal?  Am  I  right? 

Mr.  Powers:    We  object  to  that. 

A.     I  don't  say  that. 

Q.     (By  Mr.  Sims)  :    I  am  asking  you 

Mr.  Powers:  We  object.  That  is  not  in  the  case 
whatsoever. 

Mr.  Sims:  He  is  an  expert.  It  is  in  the  [193] 
case. 

Mr.  Powers:     There  is  no  issue  on  that. 

Mr.  Sims:     Insufficient  employees. 

The  Court:  You  are  asking  this  witness  if  the 
truck  driver  should  also  give  the  whistle  signal  in 
addition  ? 

Mr.  Sims:  I  am  not  saying  the  truck  driver.  I 
am  saying  the  man  giving  the  hand  signal.  If  the 
man  giving  the  hand  signal  also  had  a  whistle,  might 
it  be  better? 

The  Witness:     I  didn't  say  that. 

Mr.  Sims:     Apj^arently  I  was  misunderstood. 

The  Court:  Will  you  please  ask  your  question 
over,   and   I   want   to    caution   3"ou    again,    please, 
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don't  argue  with  the  witness.    Ask  him  a  question. 

Q.  (By  Mr.  Sims)  :  Mr.  Jacoby,  my  question 
is,  if  there  is  a  man  on  the  dock — I  don't  care 
whether  you  are  going  to  call  him  a  truck  driver,  a 
safety  engineer,  or  another  employee — that  has  the 
responsibility  of  observing  that  the  men  on  the 
water  are  clear,  that  the  men  on  the  dock  in  the 
immediate  area  involved  are  clear,  if,  after  he  gives 
the  hand  signal,  he  also  gave  a  whistle  signal, 
wouldn't  that  be  an  added  safety? 

A.     No,  I  don't  think  so. 

Q.     You  don't  think  it  would  add? 

A.     No,  I  do  not. 

Q.  Do  you  think  it  would  make  the  operation 
more  dangerous? 

Mr.  Powers:  I  don't  think  that  enters  into  it, 
whether  it  makes  it  more  dangerous  or  not.  [194] 

Mr.  Sims:    Well,  that  is  what  he  testified  to. 

The  Court:  Are  3^ou  through  with  this  witness, 
Mr.  Sims? 

Mr.  Sims:    I  think  so,  your  Honor. 

Mr.  Powers:     That  is  all. 

(Witness  excused.) 

The  Court:    Have  you  any  other  witnesses? 

Mr.  Powers:     Defendant  rests. 

Oh,  there  was  one  thing  before  I  rest.  I  want  to 
offer  in  evidence  that  ruling  from  the  Industrial 
State  Accident  Commission. 

Mr.   Babcock:     To   which   we   will   object,   your 
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Honor,  and  if  there  is  going  to  be  argument 

The  Court:     Objection  sustained. 

Mr.  Powers:     I  see. 

The  Court :  Now,  you  are  resting  subject  to  your 
right  to  make  an  offer  of  jDroof  on  Mr.  Calavan,  or 
in  view  of  Mr.  Jacoby's  testimony? 

Mr.  Powers:  Well,  I  think  what  I  could  do  now 
before  I  rest  is  also  offer  the  other  exhibits  which 
were  the  records  of  Francis  which  were  marked  the 
other  day  showing  his  pay  roll  and 

Mr.  Sims :     Oh,  I  object  to  that. 

The  Court:     Objection  sustained. 

Mr.  Powers:  That  would  be  for  purposes  of 
establishing  the  [195]  status  of  the  decedent. 

The  Court:  That's  right.  You  may  have  an  ex- 
ception. 

Do  I  understand  you  now  that  you  have  aban- 
doned your  request  to  make  an  offer  of  proof? 

Mr.  Powers:  No,  I  think  your  Honor  let  the 
testimony  in.  We  were  talking  about  the  contract, 
and  Mr.  Sims  went  into  the  contract  so  much  that 
the  first  thing  you  know  it  was  in. 

Mr.  Sims:  We  withdrew  and  put  it  in,  but  I 
didn't  know  that  was  what 

Mr  Powers :  I  think  that  what  the  offer  of  proof 
was  was  testified  to. 

The  Court:  I  don't  ask  you  to  put  in  any  more 
testimony,  Mr.  Powers.  I  just  asked  if  you  wanted 
to  put  it  in. 

Mr.  Powers :  I  wanted  to  put  in  all  the  exhibits, 
and  I  mentioned  them  one  by  one,  and  I  assume  I 
have  an  exception  to  the  ones  not  admitted? 
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The  Court :     You  have. 

Mr.  Sims,  have  you  a  rebuttal  witness? 

Mr.  Sims:  We  may  have.  I  would  like  a  few 
moments. 

The  Court:  The  reason  I  am  suggesting  this  is 
that  if  it  is  not  going  to  be  too  long  we  may  take 
our  recess  all  at  one  time. 

Mr.  Sims:    Fine;  if  we  can  accommodate  all. 

The  Court :    Well,  are  you  going  to  find  that  out  f 

Mr.  Sims:    I  will  resolve  it  right  away.  [196] 

The  plaintiff  will  offer  no  rebuttal. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  will  take  a  recess  for  about  fifteen  minutes. 

(Thereupon  the  jury  withdrew  from  the 
courtroom,  and  the  following  occurred  without 
the  presence  of  the  jury:) 

The  Court:  In  view  of  the  fact  that  I  have  just 
gotten  some  additional  instructions,  Mr.  Powers, 
it  is  very  difficult  for  me  to  comply  with  the  rule 
which  I  usually  comply  with,  and  that  is  to  tell  you 
Avhat  I  am  going  to  instruct  before  the  arguments. 
I  think,  however,  from  the  rulings  I  have  made  it  is 
fairly  clear  to  you  how  I  am  going  to  instruct,  but 
I  am  not  in  a  position  to  set  out  with  particularity 
at  this  time  which  instructions  I  will  give  either 
in  the  form  submitted  or  in  a  modified  form,  and 
which  of  those  I  am  going  to  reject.  However,  if 
you  desire,  I  will  generally  set  forth  some  of  the 
things  which  I  think  that  I  am  going  to  instruct. 

In  the  first  place,  I  would  like  to  ask  counsel  for 
plaintiff  some  questions.    Are  you  contending  that 
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the  plaintilf 's  decedent  was  subject  to  the  Act  as  a 
matter  of  law  or  do  you  concede  that  that  is  a 
question  to  be  decided  by  the  jury? 

Mr.  Babcock:  I  think  there  is  a  mixed  question 
there,  your  Honor.  We  will  concede  the  question 
as  to  whether  risk  and  danger  was  involved  is  a 
question  for  the  jury. 

The  Court:     You  concede  that?  [197] 

Mr.  Babcock:  Yes.  However,  we  contend  that 
the  question  of  his  status  is  a  question  of  law,  and 
whether  under  the  status  as  shown  he  is  one  of  the 
class  of  persons  entitled  to  the  protection  of  the 
Act  in  working-  in  work  involving  risk  and  danger, 
as  a  matter  of  law,  and  I  think  it  might  be  appro- 
priate at  this  time  to  state  for  the  record  that  we 
will  withdraw  our  requested  instructions  No.  4  and 
No.  5  and  No.  6. 

Mr.  Powers:  I  would  like  to  state  for  the  Court 
I  intend  to  make  a  motion  for  a  directed  verdict. 
I  assume  from  what  you  state  that  it  will  not  be 
granted. 

The  Court :  Well,  go  ahead.  If  you  want  to  make 
it  at  this  time,  go  ahead. 

Mr.  Powers:     Yes. 

Comes  now  the  defendant  CD.  Johnson  Lumber 
Corporation  and  moves  the  Court  for  an  order  di- 
recting the  jury  to  return  a  verdict  in  favor  of  this 
defendant  on  the  grounds  and  for  the  reasons  here- 
tofore stated  in  our  motion  for  a  judgment  of  in- 
voluntary nonsuit,  which,  if  the  Court  wishes  me, 
I  could  have  the  reporter  repeat  at  this  time,  or, 
if  not,  if  the  Court  is  familiar  with  them,   T  will 
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just  refer  to  them  and  include  them  in  this  motion 
by  reference. 

The  Court:  You  may  include  the  whole  thing 
by  reference. 

Mr.  Powers:     Thank  you. 

And  in  addition  to  that  ground,  on  the  further 
ground  that  it  now  appears  after  all  the  evidence  is 
in  and  all  parties  [198]  have  rested,  that  the  status 
of  the  decedent  is  purely  speculative,  here.  There 
is  no  evidence  that  he  was  an  employee  of  anyone, 
and  there  isn't  sufficient  evidence  as  to  his  being 
an  independent  contractor. 

Now,  this  Act  certainly  applies  to  someone,  and 
they  have  the  burden  of  showing  that  status  in 
order  to  bring  him  within  the  purview  of  the  Act. 
It  was  one  of  the  contentions  that  they  made  that 
he  was  an  employee  of  Francis,  and  they  appar- 
ently abandoned  it.   They  offered  no  evidence  of  it. 

On  the  other  hand,  the  evidence  we  offered — that 
is,  I  am  speaking  about  defendant  C.  D.  Johnson 
Lumber  Corporation — which  would  have  shown  that 
he  was  an  independent  contractor,  was  rejected  by 
the  Court,  so  now,  as  the  matter  stands,  the  man's 
status  is  static,  which  means  nothing.  Nobody  knows 
what  his  status  was,  and  certainly,  under  that 
situation,  there  would  be  no  basis  for  allowing  any 
recovery  under  the  Employers'  Liabliity  Act. 

Mr.  Sims:     There  is  a  stipulation. 

The  Court:     The  motion  is  denied. 

Mr.  Powers:     Exception  allowed? 

The  Court:     Exception  allowed, 

(After    discussion   between    the    Court    and 
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counsel  regarding  various  requested  instruc- 
tions, the  jury  re-entered  the  courtroom,  and 
the  following  occurred  within  the  presence 
of  [199]  the  jury:) 

The  Court:  We  are  now  involved  in  a  little 
argument,  and  we  thought  that  it  would  be  quite  in- 
convenient for  members  of  the  jury  if  comisel  would 
start  to  argue  the  case  sometime  this  afternoon,  be- 
cause we  want  to  leave  by  5:00  o'clock,  if  possible, 
and  therefore  it  has  been  suggested,  and  I  ac- 
quiesce in  the  suggestion,  that  we  come  back  at  9 :30 
tomorrow  morning,  and  we  will  be  through,  we  hope, 
with  the  arguments  and  the  instructions  by  noon- 
time. Is  that  satisfactory  ^dth  the  members  of  the 
jury? 

We  will  now  adjourn  until  9:30  tomorrow  morn- 
ing. 

(Thereupon  an  adjournment  was  taken  until 

tomorrow,    Thursday,   June   21,    1950,    at   9:30 

o'clock  a.m.)  [200] 

Thursday.  Jmie  22,  1950 

The  trial  was  resumed,  pursuant  to  adjournment, 
at  9:30  o'clock  a.m.,  and  the  following  further  ^to- 
ceedings  were  had  herein: 

(At  the  close  of  the  evidence  and  following 
argument  by  counsel  to  the  jury  in  behalf  of 
the  respective  parties,  the  Court  charged  the 
jury  as  follows:) 

The  Court:  Ladies  and  gentlemen  of  the  jury: 
You  have  heard  all  the  evidence  and  the  argiunents 
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of  the  attorneys  in  the  case  of  Kathleen  Ilutchens, 
plaintiff,  vs.  the  C.  D.  Johnson  Liimher  Corporation, 
defendant,  and  it  is  now  my  privilege  and  duty  to 
lay  down  for  you  the  rules  of  law^  which  you  are  to 
follow  in  deciding  the  questions  of  fact  that  the 
Court  is  about  to  submit  to  you. 

It  is  your  duty  as  jurors  to  follow  the  law  as 
stated  in  the  instructions  of  the  Court  and  to  apply 
the  law  so  given  to  the  facts  as  3^ou  find  from  the 
eAddence  before  you  without  any  bias  or  prejudice 
or  s}Tn]3athy.  You  are  not  to  single  out  one  instruc- 
tion alone  as  stating  the  law,  but  you  must  consider 
the  instructions  as  a  whole.  Regardless  of  any 
opinion  you  ma,y  have  as  to  what  the  law  ought  to 
be,  it  would  be  a  violation  of  your  sworn  duty  to 
base  a  verdict  upon  any  other  view  of  the  law  than 
that  given  in  the  instructions  of  the  Court. 

You  have  been  told  many  times  during  your  serv- 
ice as  jurors  that  what  an  attorney  says  either  in 
the  course  of  a  trial  or  in  his  argument  to  you  or 
to  the  Court  is  not  evidence.  It  is  your  duty  to  take 
the  facts  as  you  see  them  in  the  evidence  and  to 
draw  whatever  inferences  or  deductions  that  you 
believe  [201]  solve  the  questions  of  fact.  A  Judge 
of  a  Federal  Court  has  the  privilege  of  comment- 
ing upon  the  evidence.  If  I  shall  comment  upon 
the  evidence  I  will  indicate  it,  and  you  are  not 
bound  by  my  opinion.  If  you  know  or  think  that 
you  know  by  any  expressions  or  words  of  mine  what 
I  think  about  this  case  and  how  it  shall  be  deter- 
mined, you  are  not  bound  by  my  opinion.  You  are 
the  sole  and  exclusive  judges  of  all  questions  of  fact 
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and  of  the  credibility  of  all  mtnesses;  however,  I 
will  lav  down  certain  rules  of  law  to  govern  you 
in  3'our  determination  of  the  facts,  and  these  rules 
are  final  and  binding  upon  you  whether  you  agree 
with  them  or  not.  Without  any  further  introduction, 
then,  I  will  proceed  to  the  legal  basis  of  this  case. 

Plaintiff  Kathleen  Hutchens  alleged  that  her 
husband  was  killed  on  April  19,  1949,  on  the 
premises  of  the  defendant,  C.  D.  Johnson  Lumber 
Corporation,  at  Toledo,  Oregon,  when  he  was  struck 
by  a  log  which  was  being  unloaded  from  the  truck 
which  he  was  operating,  and  that  her  husband  at 
the  time  he  received  his  fatal  injuries  was  engaged 
in  work  entitling  him  to  the  benefits  and  protection 
of  the  Employers'  Liability  Act  of  Oregon.  The 
defendant,  C.  D.  Johnson  Lumber  Corporation, 
admits  that  Dean  Hutchens,  husband  of  plaintiff, 
was  killed  on  its  premises  in  connection  with  the 
unloading  of  the  truck  he  operated,  but  they  deny 
that  at  the  time  he  was  injured  he  was  entitled  to 
the  benefit  and  protection  of  the  Employers'  [202] 
Liability  Act. 

Defendant  further  denies  that  Dean  Hutchens 
was  killed  as  a  result  of  any  negligence  on  its  part 
or  any  failure  on  its  part  to  comply  with  the  re- 
quirements of  such  Act.  On  the  contrary,  the  de- 
fendant alleges  that  the  fatal  injuries  sustained 
by  Dean  Hutchens  were  solely  the  result  of  his  own 
negligence. 

At  the  outset  I  want  to  call  your  attention  to  the 
fact  that  the  defendant  was  not  the  insurer  of  the 
safety  of  the  plaintiff's  decedent,  Dean  Hutchens, 
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or  any  of  its  employees  or  any  other  persons  using 
its  facilities.  Just  because  an  accident  happened 
does  not  mean  that  under  the  rules  of  law  there  is 
any  liability  on  the  defendant;  in  other  words,  the 
mere  happening  of  an  accident  does  not  entitle  the 
plaintiff  in  this  case  to  be  paid  by  the  defendant 
even  though  her  husband  was  killed  as  a  result  of 
such  accident,  and  in  sawmills  and  lumber  camps 
there  are  such  things  as  unavoidable  accidents ;  that 
is,  accidents  which  happen  without  the  fault  of 
anyone.  If  you  determine  that  such  is  the  case  here 
your  deliberations  ^^'ill  be  at  an  end  and  your  verdict 
must  be  for  the  defendant  even  though  a  death  re- 
sulted. 

Legal  liability  is  based  upon  a  breach  of  duty;  in 
other  words,  there  must  first  be  a  duty  incumbent 
upon  the  defendant.  Second,  there  must  be  a  breach 
of  that  duty.  And,  third,  there  must  be  injury  or 
damage  proximately  resulting  [203]  from  such 
breach  of  duty.  Unless  3^ou  find  all  three  things 
there  can  be  no  legal  liability. 

As  you  know  from  your  previous  experience  on 
this  jury,  negligence  is  defined  as  the  doing  of  an 
act  which  a  person  of  ordinary  prudence  would  not 
have  done  under  the  same  or  similar  circumstances, 
or  the  failure  to  do  an  act  which  a  person  of  ordi- 
nary prudence  would  have  done  under  the  same  or 
similar  circumstances.  However,  the  Oregon  Em- 
ployers' Liability  Act,  the  law  under  which  this 
action  was  brought,  holds  the  defendant  to  a  differ- 
ent and  higher  standard  of  conduct  for  the  care  and 
protection  of  persons  entitled  to  its  benefits,  and 
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the  failure  of  a  defendant  to  comply  with  the  re- 
quirements of  such  Act  with  respect  to  any  person 
entitled  to  its  protection  is  negligence  per  se,  or, 
negligence  as  a  matter  of  law,  and  this  is  true 
regardless  of  whether  or  not  you  think  that  a  person 
of  ordinary  prudence  would  have  been  required  to 
live  up  to  the  standards  set  forth  in  such  Act. 

The  Oregon  Employers'  Liability  Act  requires — 
and  I  am  reading  now  from  the  Act — "All  owners, 
contractors,  or  sub-contractors,  or  other  persons 
having  charge  of  or  responsible  for  any  work  in- 
volving risk  or  danger  to  the  employees  or  to  the 
public  shall  use  every  device,  care  and  precaution 
which  is  practicable  to  be  used  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the 
necessity  of  preserving  the  efficienc}^  of  the  struc- 
ture, machine  or  other  apparatus  or  [204]  device, 
without  regard  to  the  additional  cost  of  suitable 
materials  or  safety  appliances  or  devices." 

Your  first  inquiry  therefore  will  be  whether  the 
work  of  the  plaintiff's  decedent — that  is  Dean 
Hutchens — was  engaged  at  the  time  of  the  fatal  acci- 
dent involved  risk  or  danger.  If  you  find  from  a 
preponderance  of  the  evidence  that  the  work  in 
which  Dean  Hutchens  was  engaged  at  the  time  and 
place  of  the  fatal  accident  involved  risk  or  danger, 
then  he  was  entitled  to  the  protection  and  benefits 
of  the  Oregon  Employers'  Liability  Act;  and  if  the 
defendant,  C.  D.  Johnson  Lumber  Corporation,  is 
subject  to  the  Act,  the  duties  imposed  upon  it  are 
not  delegable;  in  other  words,  the  defendant  is 
charged  with  the  responsibility  of  seeing  to  it  that 
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the  requirements  of  the  Act  are  adhered  to  and  it 
may  not  pass  on  these  obligations  by  contract  or 
any  other  method. 

Mention  has  been  made  of  the  fact  that  Dean 
Hutchens  was  not  employed  by  the  defendant  but 
by  W.  R.  Francis,  or  that  he  was  self-emi^loyed. 
In  this  connection  I  instruct  you  that  his  employ- 
ment status  and  the  contractual  relation  between 
Francis  and  Dean  Hutchens,  or  between  Francis 
and  the  defendant,  in  so  far  as  any  issue  in  this 
case  is  concerned  is  immaterial,  and  Dean  Hutchens 
was  or  was  not  entitled  to  the  benefits  and  protec- 
tion of  the  Employers'  Liability  Act  solely  on  the 
basis  of  whether  the  work  which  he  was  doing  at  the 
time  and  the  place  of  the  accident  involved  risk  or 
danger.  [205] 

I  have  used  the  words  "risk  or  danger"  several 
times,  and  I  want  to  explain  that  in  considering 
whether  the  work  involved  a  risk  or  danger  you 
should  consider  those  words  in  their  ordinary  sense, 
and  the  question  presented  is  whether  the  work 
being  carried  on  at  the  particular  time  and  place 
was  inherently  dangerous. 

If  the  plaintiff  failed  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  work  in  which  Dean 
Hutchens  was  engaged  at  the  time  of  the  accident, 
at  the  time  and  place  of  the  accident,  involved  risk 
or  danger,  then  your  deliberations  mil  be  at  an  end 
and  you  will  return  a  verdict  for  the  defendant.  On 
the  other  hand,  if  you  find  by  a  preponderance  of 
the  evidence  that  the  work  in  which  Dean  Hutchens 
was  engaged  at  the  time  of  the  fatal  accident  did 
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involve  risk  or  danger  tlien  the  defendant  C.  D. 
Johnson  Lumber  Corporation  was  subject  to  the 
Oregon  Employers'  Liability  Act  and  was  under 
a  duty  to  observe  and  carry  out  its  provisions. 

Now,  if  you  so  find  that  it  was  under  the  act, 
your  next  inquiry  will  be:  Did  the  defendant  C.  D. 
Johnson  Lumber  Corporation  breach  that  duty? 

The  plaintiff  in  this  case  has  the  burden  of  proof 
to  establish  a  breach  of  that  duty  because  the  law 
presumes  that  the  defendant  has  performed  all  the 
duties  incumbent  upon  it  under  the  terms  of  the 
Employers'  Liability  Act.  In  order  to  recover 
plaintiff  must  establish  by  a  preponderance  of 
the  [206]  evidence  that  the  defendant  has  not  car- 
ried out  the  duties  imposed  upon  it  by  the  Act. 

Preponderance  of  the  evidence  means  the  greatei' 
weight  of  the  evidence.  Now,  the  greater  weight  of 
the  evidence  does  not  mean  testimony  by  the  greater 
number  of  witnesses,  but  it  means  evidence  that  is 
more  convincing  by  reason  of  the  credibility  that 
you  give  to  the  witnesses,  or  b}'  reason  of  other 
evidence  that  may  have  been  introduced.  If  you 
find  upon  any  claim  of  evidence  set  forth  by  the 
plaintiff  against  the  defendant  that  the  evidence  is 
evenly  balanced  or  inclines  towards  the  contention 
made  by  the  defendant,  then  the  plaintiff  is  not 
entitled  to  recover  on  that  particular  issue. 

Now,  the  plaintiff  was  required  to  specify  the 
manner  in  which  she  claims  that  the  Act  has  been 
violated  or  in  which  the  defendant  breached  its  duty 
to  Dean  Hutchens,  her  husband.  I  instruct  you  that 
the  plaintiff'  is  bound  by  such  allegations  of  negli- 
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gence  charged  against  the  defendant,  which  I  will 
outline  for  j^ou,  and  she  must  recover,  if  at  all,  in 
this  action  upon  those  allegations  and  no  others. 
Or,  if  you  should  believe  that  the  defendant  was 
guilty  of  negligence  or  violated  the  provisions  of 
the  Employers'  Liability  Act  in  some  particular 
not  mentioned  in  my  instructions,  you  cannot  con- 
sider such  other  negligence  or  breach  even  if  you 
find  that  it  existed. 

Now,  the  claims  upon  which  plaintiff  must  re- 
cover, if  at  all,  are  the  following:  First,  plaintiff 
charges  that  [207]  defendant  failed  to  have  sta- 
tioned at  the  loading  dock  an  additional  emplo^X'e 
to  assist  the  unloading  engineer  in  the  unloading  of 
logs  and  to  give  signals  for  the  unloading  of  logs 
and  to  perform  the  dutj^  of  making  certain  that  all 
persons  were  in  the  clear  before  the  load  was  dis- 
charged; second,  the  plaintiff  charges  that  the  de- 
fendant failed  to  require  that  all  signals  for  the  un- 
loading of  logs  should  come  from  a  single  desig- 
nated person. 

In  considering  these  two  specifications — and  we 
will  consider  other  specifications  later — you  will 
review  the  evidence  which  was  submitted  on  this 
subject,  and  which  evidence  was  in  sharp  conflict. 
As  you  will  remember,  some  of  the  witnesses  tes- 
tified that  it  was  practicable  to  have  another  em- 
ployee who  would  give  all  of  the  signals,  and  other 
witnesses  denied  that  such  employee  was  neither 
necessary  or  practicable.  It  will  be  your  duty  to 
determine  whether  the  failure  of  the  defendant  to 
maintain  such  an  employee  violated  its  duty  under 
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the  Act  to  use  every  device,  care  and  precaution 
jjracticable  to  be  used  without  impairing  the  effi- 
ciency of  the  operation,  but  I  call  your  attention  to 
the  fact  that  there  must  be  some  reasonable  rela- 
tionship between  the  maintenance  of  an  additional 
employee  and  greater  safety. 

As  I  previously  stated,  plaintiff  has  the  burden 
of  proof  on  each  of  these  specifications  and  must 
prove  by  a  preponderance  of  the  evidence  that  it 
was  the  duty  of  the  [208]  defendant  imder  the  Act 
to  provide  and  maintain  such  additional  employee. 

In  its  third  specification  the  plaintiff  charges  that 
the  defendant  failed  to  make  and  enforce  proper 
rules  and  regulations  for  the  safe  operation  of  the 
dump  and  conduct  personal  safety  instructions  for 
the  employees  engaged  in  the  performance  of  the 
work  at  the  dump. 

You  will  recall  the  evidence  which  was  submitted 
on  this  subject. 

Likewise,  there  were  only  two  men  on  the  dock 
besides  Dean  Hutchens.  They  were  Mr.  Vincent, 
a  foreman,  and  Mr.  Neal,  the  unloading  engineer. 
I  leave  it  to  you  to  determine  whether  these  men 
were  qualified  by  experience  and  training  to  super- 
vise the  activities  under  their  direction  and  whether 
or  not  there  were  proper  rules  and  regulations  in 
effect  at  that  time. 

Plaintiff  also  alleges  in  its  fourth  specification 
that  the  defendant  was  negligent  in  causing  the  log 
to  be  unloaded  from  the  truck  without  notice  or 
warning  to  the  decedent;  and,  fifth,  it  was  negli- 
gent— that  is,  the  defendant  was  negligent — in  un- 
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loading  said  log  without  observing  that  the  decedent 
was  in  the  clear. 

The  evidence  on  these  two  specifications  is  like- 
wise in  sharp  conflict.  There  was  testimony  that 
the  signal  which  Hutchens  gave  was  not  a  '^go 
ahead''  signal  and  that  there  was  an  interval  of  time 
between  the  giving  of  the  signal  by  Hutchens  [209] 
and  the  actual  unloading  of  tlie  log  by  Mr.  Neal. 
There  was  also  evidence  that  Mr.  Hutchens  gave 
a  hand  signal  to  go  ahead,  that  he  was  in  a  place 
of  safet,y  at  the  time  such  signal  was  given,  and 
that  the  unloading  engineer  proceeded  to  unload 
the  log  a  few  seconds  later  after  he  had  obtained 
another  signal  from  Mr.  Vincent  that  the  pond  was 
clear. 

You  are  to  consider  this  evidence  together  with 
the  other  testimony  that  was  introduced  in  this  case 
and  determine  whether  or  not  the  plaintiff  has 
sustained  the  burden  of  proof  on  these  two  specifica- 
tions. 

Plaintiff's  last  specification  of  negligence  is  that 
the  defendant  failed  to  provide  the  unloading  ma- 
cliine  with  an  audible  warning  device  and  that  it 
failed  to  sound  an  audible  warning  before  unloading 
the  log.  Here  again  there  is  a  conflict  in  the  evi- 
dence as  to  whether  the  sounding  of  a  warning  by 
whistle  in  addition  to  a  hand  signal  was  either  prac- 
ticable or  necessary,  and  I  leave  it  to  you  to  deter- 
mine whether  the  failure  to  provide  a  whistle,  and 
the  blowing  thereof  before  the  logs  were  unloaded, 
constituted  a  breach  of  defendant's  duty  under  the 
Employers'  Liability  Act. 
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I  Avant  to  repeat  again  that  the  plaintiff  has  the 
burden  of  proof  by  a  preponderance  of  the  evidence 
the  specifications  upon  which  it  relies.  However,  it 
is  not  incumbent  upon  the  plaintiff  to  prove  more 
than  one  of  these  specifications.  If  she  has  proved 
that  the  defendant  breached  its  duty  with  [210] 
regard  to  any  one  of  the  specifications  by  a  pre- 
ponderance of  the  evidence  you  will  then  go  to  the 
next  point  and  determine  whether  or  not  such 
negligence  so  proved  was  the  proximate  cause  of 
the  injury  and  death  of  Dean  Hutchens. 

However,  if  you  find  that  the  plaintiff  has  failed 
to  prove  that  the  defendant  has  breached  its  duty 
with  respect  to  any  such  specifications,  your  de- 
liberations will  be  at  an  end  and  you  will  return  a 
verdict  in  favor  of  the  defendant;  on  the  other 
hand,  if  you  find  that  the  plaintiff  has  b}-  a  pre- 
ponderance of  the  evidence  proved  that  the  de- 
fendant has  breached  its  dut}'  in  one  or  more  of  the 
respects  above  specified,  you  mil  consider  whether 
or  not  such  negligence  was  the  proximate  cause  of 
the  death  of  Dean  Hutchens. 

Now,  proximate  cause  is  probable  cau-se.  It  is 
the  dominant  cause  from  which  injury  follows  as 
a  direct,  immediate  and  natural  consequence ;  there- 
fore, if  you  find  that  the  defendant  was  guilty  of 
negligence  that  does  not  settle  your  problem  unless 
you  go  further  and  find  that  the  particular  negli- 
gence was  the  proximate  cause  of  the  injury  and 
death,  that  cause  which  actually  produced  the  acci- 
dent and  death.  To  be  the  proximate  cause  of  injury 
the  act  must  have  directly  produced  the  injury  and 
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it  must  have  been  the  cause  without  which  the  acci- 
dent and  death  would  not  have  occurred. 

If  you  find  that  Dean  Hutchens  himself  did 
certain  acts  which  were  the  sole  cause  of  the  acci- 
dent, then  you  could  [211]  not  find  that  any  act  of 
negligence  on  the  part  of  the  defendant  was  the 
proximate  cause  of  the  accident  and  death,  even 
though  you  find  that  the  defendant  had  been  negli- 
gent. If,  on  the  other  hand,  you  find  that  any  act 
of  negligence  on  the  part  of  the  defendant  was  the 
proximate  cause  of  the  injury,  then  ,vou  will  find 
for  the  plaintiff  upon  that  issue  and  you  will  then 
take  up  the  other  questions  which  I  will  outline  for 
you. 

The  defendant  has  alleged  that  Dean  Hutchens 
was  guilty  of  negligence  and  that  his  negligence 
was  the  sole  and  proximate  cause  of  the  accident 
and  his  death;  that  is,  the  0.  D.  Johnson  Lumber 
Corporation  alleges  that  this  accident  and  the  re- 
sultant death  of  Dean  Hutchens  was  solely  caused 
by  his  own  negligence. 

Now,  in  so  far  as  the  negligence  of  the  plaintiff 
is  concerned,  it  may  be  defined  as  follows:  Negli- 
gence is  the  doing  of  an  act  which  an  ordinarily 
reasonable  and  prudent  man  would  not  have  done 
under  all  of  the  circumstances,  or  the  failure  to  do 
an  act  which  an  ordinarily  reasonable  and  prudent 
man  would  have  done  under  the  same  or  similar 
circumstances. 

The  defendant  has  alleged  that  the  plaintiff  was 
guilty  of  negligence  in  certain  particulars,  and  you 
may  consider  these  particulars  and  no  others.    That 
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is  the  same  thing  that  I  instructed  you  with  refer- 
ence to  the  charges  of  negligence  made  by  the 
plaintiff  against  defendant.  You  can  consider  only 
those  specifications.  And,  likewise,  in  connection 
with  the  [212]  specifications  of  negligence  made  by 
the  C  D.  Johnson  Lumber  Corporation  against 
Dean  Hutchens,  you  may  consider  only  those  speci- 
fications and  no  others,  and  if  you  should  believe 
that  Dean  Hutchens  was  guilty  of  negligence  in 
some  other  particular  you  may  not  consider  such 
other  negligence  for  any  purpose  whatsoever. 

On  these  specifications  of  negligence  made  by  the 
C.  D.  Jolmson  Lumber  Corporation  against  Dean 
Hutchens,  the  defendant  has  the  burden  of  proving 
one  or  more  of  them  and  must  prove  such  specifi- 
cations by  a  preponderance  of  the  evidence.  The 
defendant's  specifications  are  as  follows: 

First,  that  Dean  Hutchens  failed  to  comply  with 
the  standing  instructions  of  the  defendant  to  all 
truck  drivers  to  stand  clear  of  the  loading  operation 
and  in  particular  not  to  stand  between  the  truck  and 
the  brow  log ;  that  Dean  Hutchens  failed  to  arrange 
to  load  his  truck  in  such  manner  that  the  binders 
and  bunk  block  chains  could  be  released  from  the 
side  of  the  truck  opposite  from  which  the  logs  will 
roll  in  unloading ;  three,  in  leaving  a  place  of  safety 
and  placing  himself  in  a  perilous  position,  between 
the  log  being  unloaded  and  the  brow  log,  after  hav- 
ing given  the  signal  to  the  crane  engineer  to  unload 
the  log  on  his  truck;  and,  fourth,  in  failing  to  take 
a  safe  position  while  the  log  was  being  unloaded 
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from  his  truck  when  there  was  a  safe  position  open 
to  him. 

I  don't  think  there  is  any  question  that  Dean 
Hutchens  [213]  was  between  the  truck  and  the  brow 
log  at  the  time  of  the  accident,  and  that  it  was  a 
dangerous  place  to  be,  not  only  dangerous  for  him 
but  for  any  other  person  to  stand  between  the 
brow  log  and  the  truck  during  the  time  that  the 
unloading  operations  were  in  progress,  and  that  is 
a  matter  of  comment  I  make.  However,  you  have 
heard  all  of  the  testimony  and  I  am  leaving  it  to  you 
to  determine  whether  under  such  testimony  and  the 
other  evidence  that  was  introduced  whether  or  not 
Dean  Hutchens  was  guilty  of  negligence  in  any 
particular  specified  by  the  defendant. 

Of  course,  if  you  find  that  Dean  Hutchens  made 
his  own  working  conditions  and  that  the  accident 
and  injury  resulted  from  such  working  conditions 
which  he  himself  made,  then  the  defendant  is  not 
responsible  for  such  accident  or  injury  and  your 
verdict  would  be  for  the  defendant. 

Now,  as  I  have  stated  before 

In  connection  with  that  instruction  I  want  to  say 
that  the  accident  and  injury  would  have  to  result 
solely  from  his  own  working  conditions,  and  if  Dean 
Hutchens  was  injured  and  killed  partially  as  a 
result  of  the  failure  of  the  C.  D.  Johnson  Lumber 
Company  to  comply  with  the  terms  of  the  Act  and 
that  such  failure  contributed  to  his  accident,  then 
that  would  not  exonerate  the  lumber  compan}^  the 
defendant  lumber  company. 

Now,  as  I  have  stated  before,  if  you  find  that  the 
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accident  was  solely  caused  by  the  negligence  of  Dean 
Hutchens  [214]  and  there  was  no  negligence  on  the 
part  of  the  defendant,  C.  D.  Johnson  Lrnnber  Cor- 
poration, which  contributed  to  the  accident  and  in- 
jury, your  verdict  must  be  for  the  defendant;  how- 
ever, under  the  Employers'  Liability  Act  negligence 
on  the  part  of  the  plaintiff  which  contributed  to 
the  accident  and  death  can  only  be  considered  by 
you  in  the  mitigation  of  damages. 

I  want  to  point  out  here  that  in  consideration  of 
the  specifications  of  negligence  made  by  the  plain- 
tiff against  the  defendant,  and  the  specifications  of 
negligence  made  by  the  defendant  against  Dean 
Hutchens,  that  each  party  had  a  right  to  assume 
that  the  other  would  observe  the  law  and  would 
exercise  reasonable  care,  but  no  one  had  the  right 
to  proceed  on  that  assumption  if  he  knew,  or  in  the 
exercise  of  reasonable  care  should  have  known,  that 
the  other  was  not  using  the  care  required  of  him 
or  was  not  obeying  the  law  in  some  other  particular. 

Now,  ladies  and  gentlemen,  if  you  have  found 
that  there  is  liability  on  the  part  of  the  defendant 
first  because  the  Oregon  Emi^loyers'  Liability  Act 
covers  this  case;  second,  because  the  defendant 
breached  its  duties  under  the  Act;  and,  third,  be- 
cause such  breach  or  breaches  proximately  caused 
the  accident  and  death  of  Dean  Hutchens,  then  vou 
should  determine  what  amount  of  damages  the  plain- 
tiff should  be  awarded. 

Damages,  like  any  other  proposition,  must  be 
proved  by  a  preponderance  of  the  evidence,  and  the 
plaintiff   on   that    [215]   issue   has   the   burden    of 
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proof.  Now,  the  mere  fact  that  I  am  instructing 
you  on  the  subject  of  damages  does  not  mean  that 
I  am  of  the  opinion  that  the  plaintiff  is  or  is  not 
entitled  to  recovery  in  this  case.  I  am  expressing 
no  opinion  on  that  subject  one  way  or  another. 

In  this  type  of  case,  assuming  that  the  plaintiff 
is  entitled  to  recover,  it  is  the  aim  of  the  law  to 
compensate  plaintiff  for  any  pecuniary  loss  that  she 
has  suffered  by  reason  of  her  husband's  death;  how- 
ever, if  you  find  that  there  was  contributory  negli- 
gence on  the  part  of  Dean  Hutchens  and  that  such 
negligence  contributed  to  his  fatal  injuries,  then  in 
such  event  the  amount  of  damages  which  you  may 
award  plaintiff  will  be  reduced  in  proportion  to 
auch  negligence,  if  any,  which  you  find  Dean 
Hutchens  was  guilty  of  as  compared  to  the  negli- 
gence of  the  defendant. 

By  "pecuniary  loss"  we  mean  the  loss  having  a 
financial  advantage  to  the  plaintiff  which  would  in- 
clude all  prospective  advantages  of  a  pecuniary 
nature,  if  any,  which  were  cut  off'  by  the  death  of 
Dean  Hutchens.  Pecuniary  loss  is  not  limited  to 
the  loss  of  financial  contributions  to  the  support  of 
plaintiff  but  also  includes  the  loss  of  other  things 
which  have  pecuniary  worth.  In  this  connection  you 
should  take  into  account  to  the  extent  they  have 
pecimiary  value  any  loss  of  personal  services  Dean 
Hutchens  would  have  performed  for  his  wife,  any 
loss  of  advice  and  counsel  of  the  management  of 
the  [216]  business  affairs  of  the  family  which  he 
Avould  have  rendered.  You  ma}^  not,  however,  in- 
clude any  compensation  for  mental  anguish,  suffer- 
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ing  or  bereavement,  and  you  may  not  take  into 
account  the  loss  of  society,  companionship,  comfort 
or  protection,  except  in  so  far  as  they  involve 
pecuniary  loss. 

You  should  consider  the  age,  health  and  physical 
condition  of  Dean  Hutchens  prior  to  his  death,  his 
habits  with  respect  to  industry  and  his  capacity 
to  earn  money,  and  the  number  of  years  that  he 
normally  would  have  been  expected  to  live  and  earn 
money,  his  obligation  to  provide  for  the  plaintiff, 
and  his  disposition  to  do  so,  and  his  disposition  to 
render  service  for  her,  and  from  all  of  these  cir- 
cumstances determine  what  pecuniary  loss,  if  any, 
the  plaintiff  has  sustained  by  reason  of  Dean 
Hutchens'  death. 

After  arriving  at  the  amount  of  such  pecuniary 
loss  you  will  then  determine  whether  the  amount 
of  damages  to  be  awarded  should  be  reduced  because 
of  any  contributory  negligence  on  the  part  of  Dean 
Hutchens.  If  you  find  that  Dean  Hutchens  was 
negligent  in  one  or  more  of  the  respects  charged 
and  such  negligence  contributed  to  his  death,  then 
you  will  reduce  the  amount  of  damages  which  you 
have  found  in  proportion  to  the  negligence  of  the 
respective  parties.  For  example,  if  you  find  that 
Dean  Hutchens  was  contributorily  negligent  and 
that  such  negligence  was  responsible  for  25  per  cent 
of  his  fatal  accident,  then  you  would  reduce  the 
amoimt  of  damages  by  25  [217]  per  cent  and  you 
would  award  plaintiff  75  per  cent  of  the  recovery 
which  you  would  have  ordinarily  have  given  her 
had  Dean  Hutchens  not  been  negligent  in  any  par- 
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ticular.  If  Dean  Hutchens'  negligence  contributed 
to  the  extent  of  10  per  cent  the  award  should  be  re- 
duced by  that  amount,  and  if  he  was  guilty  of 
negligence  to  the  extent  of  50  per  cent  then  the 
award  should  be  only  one-half  of  that  what  would 
normally  be  given  plaintiff  had  Dean  Hutchens  not 
been  negligent. 

The  amount  of  damages  you  find  which  have  or 
probably  will  be  sustained  by  plaintiff  after  the 
reduction,  if  any,  because  of  any  contributory 
negligence  on  the  part  of  Dean  Hutchens,  shall  then 
be  reduced  to  its  present  value  and  such  amount 
will  be  the  amount  of  your  verdict  in  case  you  find 
that  plaintiff  is  entitled  to  recover. 

I  think  all  of  us  know  that  money  paid  in  in- 
stallments over  a  period  of  years  has  a  present  cash 
value  which  is  less  than  the  total  amount  payable  in 
installments  over  a  period  of  years,  and  it  w^ould 
be  your  duty  to  determine  what  the  present  cash 
value  of  the  pecuniary  pajrments  or  the  financial 
])ayments  made  to  her  and  the  other  pecuniary  loss 
suffered  by  plaintiff  over  a  period  of  years. 

At  this  time  I  want  to  call  your  attention  again 
to  the  fact  that  you  will  not  be  called  upon  to  de- 
termine damages  until  and  imless  you  find  the 
work  which  Dean  Hutchens  was  performing  at  the 
time  and  place  of  the  accident  involved  risk  [218] 
or  danger,  and  thus  entitled  to  the  protection  and 
benefits  of  the  Employers'  Liability  Act  of  Ore- 
gon. That  the  CD.  Johnson  Lumber  Corporation 
violated  its  duty  to  comply  with  such  Act  in  one 
or  more  particulars,   and  that   such   violation   was 
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the  proximate  cause  of  the  accident  and  the  re- 
sultant death  of  Dean  Hutchens. 

This  case  is  not  to  be  tried  on  the  basis  of  any 
sympathy  or  passion  or  prejudice  of  any  sort.  You 
are  to  be  guided  solely  by  the  evidence  in  this  case 
and  by  the  rules  of  law  which  I  have  laid  down  for 
you. 

You  are  the  sole  and  exclusive  judges  of  the  facts 
in  the  case  and  of  the  credibility  of  all  the  wit- 
nesses. Your  power  of  judging  the  effect  or  value 
of  e\ddence,  however,  is  not  arbitrary  but  must  be 
exercised  wdth  legal  discretion  and  in  subordination 
of  the  rules  of  e\idence.  The  direct  testimony  of 
any  witness  to  whom  you  give  full  credit  and  be- 
lief is  sufficient  to  establish  any  issue  in  this  case. 
Every  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  overcome  by  the 
manner  in  which  he  testifies,  the  character  of  his 
testimon}^,  or  by  evidence  affecting  his  character  or 
motives  or  by  contradictory  evidence.  If  you  find 
that  a  witness  has  falsely  testified  hi  any  one  ma- 
terial part  of  his  testunony,  you  should  look  with 
distrust  upon  the  other  evidence  given  by  such 
witness,  and  if  you  find  that  any  witness  has  testi- 
fied wilfully  false  it  Avill  be  your  duty  to  [219]  en- 
tirely disregard  all  the  evidence  given  by  such  wit- 
ness unless  corroborated  by  other  evidence  which 
you  do  believe. 

Any  fact  in  the  case  may  be  proved  by  direct  or 
indirect  evidence.     Direct  evidence  is  that  whir 
tends  to  prove  a  fact  in  dispute  directly  without 
any  inference  or  presumption  and  which  in  itself 
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if  true  conclusively  establishes  the  fact.  If  a  wit 
ness  testifies  to  a  transaction  to  which  he  has  been 
a  witness,  that  is  direct  evidence,  and  you  have  that 
kind  of  evidemce  in  this  case.  Indirect  or  circum- 
stantial evidence  is  that  which  tends  to  establish 
a  fact  in  dispute  by  proving  another,  and  which 
though  true  does  not  in  itself  conclusively  establisli 
the  fact  but  furnishes  a  presumption  or  inference 
of  its  existence.  That  evidence  is  also  before  you 
in  the  nature  of  pictures  and  other  evidence.  It 
is,  however,  indirect  evidence.  Indirect  evidence 
sometimes  may  be  stronger  on  account  of  the  in- 
ferences that  may  be  drawn  from  it  than  the  testi- 
mony of  eye-witnesses. 

You  should  look  with  caution  upon  the  oral  ad- 
missions of  the  parties,  as  that  kind  of  evidence  is 
subject  to  mistake.  The  parties  themselves  may 
have  been  misinformed  or  may  not  have  clearly 
understood  its  meaning  or  the  witness  may  have 
misunderstood. 

Are  there  any  instructions  of  a  statutory  nature 
which  I  have  omitted? 

Mr.   Sims:     I  think  not.   [220] 

The  Court:  We  will  take  a  five-minute  recess 
during  which  a  legal  matter  will  be  discussed.  Will 
the  jury  retire  for  a  period  of  five  minutes? 

(At  the  conclusion  of  the   charge,   a   recess 
was  taken,  and  the  following  proceedings  were 
had  herein  without  the  presence  of  the  jury.) 
The  Court:     Plaintiff  will  take  exceptions  first. 
Who  is  going  to  take  the  exceptions  for  the  plain- 
tiff ? 
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I  want  to  call  your  attention  to  the  fact  that 
under  the  rules  you  mil  have  to  set  out  particu- 
larly each  instruction  which  the  Court  has  failed 
to  give  if  you  want  to  take  an  exception.  You 
can't  take  a  blanket  exception. 

Mr.  Sims:  You  can't  take  a  Ijlanket  exception 
as  to  instructions  requested  and  not  given? 

The  Court:  No.  Do  you  want  to  take  a  couple 
of  minutest 

Mr.  Babcock:     It  might  l)e  helpful. 

The  Court:  We  will  take  a  recess  for  a  couj^le 
of  minutes.  Before  we  do,  I  want  to  ask  one  ques- 
tion :  Mr.  Powers  has  su])mitted  a  verdict  in  Avhich 
he  shows  W.  R.  Francis  as  the  Third-Party  Defend- 
ant. Now,  that  is  part  of  the  title  of  the  case,  and 
is  there  any  objection  to  that? 

Mr.  Sims:  Yes,  there  is.  There  is  another  legal 
matter,  your  Honor,  that  I  did  not  raise  at  the 
time  of  argument.  I  felt  that  the  case  was  nearing 
its  conclusion  and  I  didn't  want  to  over-emphasize 
to  the  jury — when  Mr.  Powders  addressed  the  [221] 
jurj"  and  made  the  remarks  that  he  did  on  the 
Workmen's  Compensation  law,  I  felt  the  plaintiff 
was  entitled  to  a  mis-trial,  and  I  don't  want  to  pass 
that  up.  I  feel  that  we  are  entitled  to  that,  and 
I  at  this  time  make  that  motion. 

The  Court:     Motion  denied. 

(Short   recess.) 

The  Court :     Go  ahead. 

Mr.  Babcock:  Plaintiff  excepts  to  the  instruc- 
tions given  by  the  Court  and  failure  of  the  Court 
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to  give  certain  requested  instructions  of  the  plain- 
tiff in  the  following  respects: 

Plaintiff  excepts  to  the  failure  of  the  Court  to 
give  Instruction  10  of  the  requested  instructions 
of  the  plaintiff*. 

The   Court:     Let's   see,   what  is   that? 

Mr.  Babcock:  To  the  effect  that  the  employees 
of  C.  D.  Johnson  Liunl)er  Company  conducting 
the  work  were  the  agents  of  the  defendant  for  that 
purpose,   and   their   negligence 

The  Court:  Well,  I  think  this  jury  is  an  expe- 
rienced jury.  If  you  want  me  to  say  that  all  cor- 
porations act  through  agents — do  you  want  me  to 
do  that? 

Mr.  Sims:     Yes,  I  think  so. 

The  Court:     All  right.     I  will  do  that. 

Mr.  Babcock:  And  the  failure  to  give  Instruc- 
tion No.  11  to  the  effect  that  Dean  Hutchens  was 
not  a  foreman  or  person  in  charge  of  the  work  and 
the  duty  to  take  the  precautions  was  not  the  duty 
of  Dean  Hutchens.  That  is  based  upon  the  pro- 
visions [222]  of  the  law  itself  and  the  cases  cited. 

The  Court:     Exception  allowed. 

Mr.  Babcock:  AVe  except  to  the  failure  of  the 
Court  to  give  in  substance  the  requested  instruc- 
tion contained  in  requested  instruction  4  in  the 
last  paragraph 

The  Court:     Four? 

Mr.  Babcock:  Fourteen — in  the  last  paragraph 
thereof,  to  make  clear  to  the  jury  that  there  could 
be  no  sole  negligence  causing  the  accident  on  the 
part  of  the  plaintiff*,  and  that  there  wasn't 
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The  Court:  Exception  allowed.  I  have  given 
that  at  least  three  different  times  in  three  different 
ways. 

Mr.  Babcock:  Exception  to  the  failure  to  give 
Instruction  17  or  its  equivalent  and  make  clear  to 
the  jury  that  any  negligence  or  contributory  negli- 
gence on  the  part  of  the  plaintiff  would  have  to  be 
an  effective  cause  of  the  accident,  the  direct  and 
proximate  cause. 

The  Court:  Well,  I  used  the  words  "having  con- 
tributed." Do  you  want  me  to  give — if  you  want 
me  to  give  that — it  is  a  tougher  instruction — I  will 
give  it. 

Mr.  Babcock :  I  make  this  comment  on  that,  that 
it  occurred  to  us  that  the  emphasis  given  that  the 
plaintiff  must  prove  causation  as  contrasted  with 
the  emphasis  given  to  the  requirement  that  the 
defendant  must  prove  causation  was  unfavorable 
to  plaintiff.  [223] 

In  connection  with  the  instructions  given,  wt 
except  to  the  Court's  frequent  emphasis  through- 
out the  instructions  of  the  burden  of  proof  on  the 
plaintiff  with  respect  to  the  various  elements  of  the 
case  and  particularly  with  respect  to  the  burden 
of  proof  on  proving  the  acts  of  negligence  as  con- 
trasted with  the  treatment  given  the  same  subject 
with  respect  to  the  defendant's  burden  of  proof, 
and  the  constant  repetition  through  the  instructions 
of  various  points  of  each  element  that  the  plain- 
tiff was  required  to  prove. 

We  except  to  the  instruction  given  with  respect 
to  unavoidable  accidents  on  the  ground  that  there 
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is  no  evidence  in  the  case  which  would  warrant  the 
giving  of  any  sueli  instruction,  was  never  an  issue 
in  the  case  and  was  never  a  contention  in  the  case. 

We  except  to  the  instruction  given  on  causa- 
tion for  the  additional  reason  that  it  was  not  made 
clear  that  the  negligence  of  the  defendant  need  not 
be  the  sole  cause  but  may  be  a  contributing  cause, 
any  effective  cause,  particularly  because  there  has 
been  a  suggestion  in  the  case  that  the  negligence 
or  failure  on  the  part  of  Francis  may  have  caused 
the  accident. 

We  except  to  the  Court  submitting  to  the  jury 
the  first  two  specifications  on  negligence  charged 
against  the  plaintiff,  first  that  he  failed  to  comply 
with  the  standing  instructions  about  going  between 
the  load  and  the  brow  log  [224]  because  there  is 
no  evidence  in  the  case  of  any  such  instructions 
having  been  given,  and  the  second  that  he  failed 
to  load  the  truck  in  such  a  manner  so  the  chains 
could  be  released  on  the  safe  side,  because  there  is 
no  evidence  in  the  case  that  he  loaded  the  truck. 

We  except  to  the  instruction  given  to  the  effect 
that  if  Dean  Hutchens  made  his  own  working  con- 
ditions, and  if  some  act  of  his  in  that  connection 
caused  the  accident,  there  would  be  no  recovery  on 
the  ground  that  the  defendant  through  its  agents 
have  sole  control. 

The  Court:    You  may  have  your  exceptions. 

Mr.  Powers:  May  it  please  the  Court,  the  de- 
fendant would  request  exception,  if  the  Court 
please,  to  the  failure  to  give  defendant's  requested 
instructions  No.  1  through  9.     They  were  requests 
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that  the  specifications  of  negligence  be  withdrawn 
from  consideration  of  the  jury,  and  the  reasons 
stated  as  to  why  we  thought  they  should  be  with- 
drawn are  stated  in  the  requested  instructions,  your 
Honor,  so  the  reasons  given  there  I  will  repeat  here 
without  reading  them  because  they  do  appear  there. 

And  also  we  ask  the  Court  for  an  exception  to 
the  Court's  failure  to  give  defendant's  requested 
instruction  No.  17.  I  am  aware  of  the  fact  that 
the  Court  has  taken  a  different  view  of  the  law  in 
the  case  than  we  do,  and  that  instruction  has  to 
do  with  what  we  considered  a  defense  in  the  event 
Hutchens  [225]  was  an  independent  contractor,  it 
being  our  theory  that  if  he  were  an  independent 
contractor,  if  he  was  an  independent  contractor, 
that  he  would  not  be  entitled  to  the  ])enefits  of  the 
Act. 

The  Court:  You  raised  that  in  the  question  on 
the  motion  for  a  directed  verdict? 

Mr.  Powers:  Yes.  The  instructions  go  to  the 
same.  And  also  the  following  requested  instruc- 
tion, which  is  defendant's  request  No.  18 — that 
would  go  to  the  same  point  we  asked  for  in  re- 
spect to  the  Court's  failure  to  give  that. 

And  we  ask  for  an  exception,  if  the  Court  please, 
to  the  Court's  refusing  to  give  requested  instruc- 
tion No.  19  of  the  defendant.  I  am  not  sure — I 
don't  think  that  you  told  the  jury  that  if  the  driver 
was  in  charge  of  the  truck  and  the  unloading  oper- 
ations that  then  the  Act  would  not  be  applicable 
because  he  himself  would  have  the  responsibility  for 
seeing  that  the  provisions  would  be  enforced. 
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The  Court:  Mr.  Balx-ock  took  excei)tio]i  to  that 
because  he  thought  I  did  give  it. 

Mr.  Powers:  Well,  then,  we  would  like  an  ex- 
ception, if  the  Court  please,  to  the  Court's  failure 
to  giA'e  requested  instruction  No.  23,  which  is  what 
the  logging  code  provides  with  respect  to  bunker 
chains  and  that  they  be  attached  so  they  can  be 
released  from  the  opposite  side  from  the  brow 
log,  and  also  the  binder  chains,  and  also  exception 
to  the  Court's  refusal  [226]  or  failure  to  give  re- 
quested instruction  No.  24,  which  also  has  to  do 
with  the  safety  code  and  which  forbids  a  person 
from  going  between  the  truck  and  the  brow  log. 

Now,  then,  with  respect  to  the  Court's  instruc- 
tion on  the  Employers'  Liability  Act  as  stated  to 
the  jury,  that  they  were  first  to  determine  whether 
risk  and  danger  was  involved  and  if  so  the  Act 
would  apply,  we  would  except  to  that  because  we 
feel  that  that  omits  the  status  of  the  decedent  which 
in  effect  is  along  the  same  line  that  we  have  already 
discussed.  That  was  your  instruction  to  them,  that 
if  risk  and  danger  was  involved — and  we  had  a 
requested  instruction  on  that  matter  about  inter- 
mingling of  employees. 

The  Court:     I  know  the  instruction. 

Mr.  Powers:  Yes.  And  you  left  out  the  inter- 
mingling of  employees  and  probably  rules  as  a 
matter  of  law,  but  we  think  the  instruction  in  that 
respect  was  incorrect  and  should  have  been  given. 

Now^,  we  also  ask  for  an  exception  to  the  Court's 
instruction  with  respect  to — putting  it  in  another 
way — we  asked  for  withdrawal   of  certain  specifi- 
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cations  of  negligence  and  3^011  didn't  withdraw  those 
specifications,  and  then  your  instruction  respecting 
an  additional  workman  we  do  not  feel  under  the 
evidence  there  is  any  e\ddence  that  would  support 
that  instruction,  so  we  ask  for  an  exception  in  that 
respect. 

x\nd  we  also  would  ask  for  an  exception  with 
respect  [227]  to  the  Court's  instruction  about  the 
rules  and  regulations,  which  is  specification  of  neg- 
ligence No.  4  which  has  to  do  with  instructing  or 
someone  in  a  supervisory  capacity  to  instruct.  We 
submit,  your  Honor,  that  that  rule  clearly  was 
meant  and  designed  for  the  particular  employer 
and  not  for  any  third-party  employer  to  instruct 
the  employees  of  someone  else. 

Now,  we  have  asked  for  an  exception  to  the 
Court's — the  comments  with  respect  to  that  signal. 
We  feel  that  the  only  competent  evidence  in  the 
case,  that  there  is  no  evidence  in  the  case  other 
than  Neal's  and  that  there  Avas  a  signal  given  and 
it  was  a  signal  to  unload,  and  the  suggestion  or 
inference  by  counsel  is  something  else,  but  there  is 
no  competent  evidence  in  the  case  that  there  was 
no  other  signal  to  give  but  the  one  to  unload  that 
was  given,  and  that  is  argument. 

Then  we  would  like  exception  to  the  measure  of 
damages  there,  your  Honor,  and  we  thought  maybe 
— or  your  instruction  on  damages  which  they  ap- 
parently requested — we  thought  maybe  there  was 
over-emphasis  on  this  10  per  cent,  25  per  cent  and 
50  per  cent,  without  going  to  90  per  cent.  The 
jury  might  have  got  the  idea  they  couldn't  go  over 
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50  per  cent  in  reducing  the  amount  of  damages. 
We  would  like  an  exception  on  that  in  any  event. 

Mr.  Sims:     In  that  comiection,  the  specials 

The  Court:     You  may  have  your  exceptions. 
Mr.  Powers:     Thank  j^ou,  your  Honor.   [228] 
Mr.   Sims:     The  specials  were  omitted,  the  fu- 
neral bills. 

The  Court :  Oh,  yes.  Thank  you.  I  realize  that. 
Mr.  Ba])eock:  With  the  Court's  permission  T 
would  like  to  make  one  additional  exception  I  over- 
looked. Plaintiff  also  excepts  to  the  Court's  fail- 
ure to  give  requested  instruction  No.  12  concern- 
ing the  application  of  the  provisions  of  the  safety 
codes  on  the  ground  it  is  contrary  to  the  evidence. 

(Whereupon  the  jury  returned  to  the  court- 
room and  were  further  instructed  as  follows:) 

The  Court:  Ladies  and  Gentlemen  of  the  jury: 
During  the  recess  attention  was  called  to  the  fact 
that  I  had  inadvertently  failed  to  mention  two 
items.  First,  during  the  course  of  the  trial  it  was 
admitted  that  if  the  plaintilf  is  entitled  to  recover, 
an  additional  item  should  be  included  of  $974.71, 
which  is  the  cost  of  funeral  and  burial  expenses, 
and  you  are  to  treat  that  in  the  same  manner  as  you 
treated  the  other  damages  if  you  allow  any  dam- 
ages to  the  plaintiff;  in  other  words,  if  you  find 
that  Dean  Hutchens  was  free  from  negligence  and 
that  the  accident  was  caused  solely  by  the  negli- 
gence of  the  defendant  you  would  allow  the  full 
amount  of  $974.71.  However,  if  you  find  him  50 
per  cent  negligent,  or  any  other  figure  up  or  down 
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from  that  50  per  cent,  you  would  make  a  corre- 
sponding adjustment  in  this  $974.71.  For  exam- 
ple, if  it  was  50  per  cent,  it  would  be  about  $482. 
That  is  an  item  upon  which  the  parties  have  agreed. 
If  the  plaintiff  is  entitled  to  recover,  all  or  [229] 
some  portion  should  be  allowed. 

Now,  there  is  one  other  matter.  I  think  all  of 
you  are  acquainted  with  the  fact  that  a  corpora- 
tion operates  through  agents,  and  we  have  referred 
throughout  the  instructions  to  the  negligence  of 
the  defendant,  C.  D.  Johnson  Lumber  Corporation. 
That  means  merely  that  one  or  more  of  the  agents 
of  the  C.  D.  Johnson  Lumber  Corporation  were 
negligent,  so  if  you  find  that  Mr.  Neal  or  Mr.  Vin- 
cent or  anyone  else  connected  wdth  the  C.  D.  John- 
son Lumber  Corporation  was  negligent  with  respect 
to  the  particular  accident,  that  negligence  would 
be  negligence  of  the  C.  D.  Johnson  Lumber  Cor- 
poration. 

Any  exceptions? 

Mr.  Sims:  No.  There  is  one  thing  that  none  of 
us  noticed,  I  guess,  and  that  is  that  you  called  the 
attention  of  the  jury  that  the  death  was  in  April, 
and  it  was  in  August.  I  don't  know  how  that  hai3- 
pened.  It  is  not  serious.  I  know  it  was  just  an 
inadvertence,  and  the  jury  heard  the  evidence.  It 
was  August. 

The  Court:  The  death  did  not  occur  in  April, 
but  it  occurred  in  August,  1949. 

I  am  going  to  submit  to  you  two  verdicts.  If  you 
find  in  favor  of  the  plaintiff  you  will  sign  one  ver- 
dict which  reads,  "We,  the  jury  in  the  above-en- 
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titled  action,  find  in  favor  of  the  plaintiff  and 
against  the  defendant  and  assess  plaintiff's  dam- 
ages in  $ ,"  and  in  that  blank  fill  in 

the  final  [230]  amount  you  agree  upon;  in  other 
words,  after  you  have  deducted  the  amount  of  con- 
tributory negligence,  percentage  of  contributory 
negligence,  if  you  find  that  Dean  Hutchens  was 
negligent.  Now,  you  are  to  use  this  verdict  only 
in  the  event  you  find  in  favor  of  the  plaintiff,  and 
it  is  to  be  signed  only  by  the  foreman.  However,  as 
you  know,  the  verdicts  in  a  Federal  Court  must  be 
by  unanimous  consent,  and,  therefore,  before  a  fore- 
man may  sign  this  verdict,  or  the  other  one,  be  sure 
that  it  represents  the  collective  judgment  of  all  the 
persons. 

Now,  there  is  one  other  matter  that  I  forgot  to 
tell  you  about.  Quotient  verdicts  are  unlawful,  and 
I  think  all  of  you  have  been  instructed  on  quotient 
verdicts ;  in  other  words,  if  you  decide  in  favor  of 
the  plaintiff  and  one  person  decides  that  he  ought 
to  get  one  amount  of  money  and  somebody  else 
that  he  ought  to  get  a  second  amount,  and  a  third 
person  thinks  he  ought  to  get  a  third  amount;  to 
add  up  what  the  twelve  people  believe  and  then 
divide  by  twelve  and  that  is  your  verdict,  well,  that 
is  an  improper  verdict,  and  if  you  do  make  a  ver- 
dict of  that  kind  it  will  have  to  be  set  aside.  What- 
ever verdict  you  agree  upon  and  you  put  down  has 
to  be  the  verdict  of  each  and  every  person  here.  Of 
course,  you  can  discuss  the  matter  among  yourselves 
and  agree  on  a  figure,  but  you  just  can't  agree  in 
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advance  that  you  will  divide — add  up  all  the  figures 
and  divide  by  twelve.   Is  that  clear? 

Now,  if,  on  the  other  hand,  your  verdict  is  in 
favor  [231]  of  the  defendant  you  will  have  a  dif- 
ferent form  of  verdict,  and  that  verdict  reads,  "We, 
the  jury  in  the  above-entitled  cause,  having  been 
first  duly  impaneled  and  sworn  to  try  the  issues, 
find  our  verdict  in  favor  of  the  defendant  and 
against  the  plaintiff."  And  like  in  the  other,  if 
you  decide  in  favor  of  the  defendant,  this  verdict 
will  be  signed  solely  by  the  foreman. 

You  will  have  with  you  these  two  forms  of  ver- 
dict, together  with  all  the  exliibits  in  the  case. 

One  of  the  first  tasks  will  be  to  eat  lunch,  and  the 
bailiff  will  make  arrangements  very  soon. 

(At  the  conclusion  of  the  charge,  the  jury 
retired  to  consider  its  verdict.)  [232] 

Certificate 

I,  Catherine  Mulvey,  Official  Reporter  of  Depart- 
ment No.  8  of  the  Circuit  Court  of  the  State  of 
Oregon,  Fourth  Judicial  District,  certify  that  I 
have  transcribed  into  typewriting  from  the  notes 
of  Glenn  G.  Foster,  now  deceased,  an  official  re- 
porter of  the  above-entitled  Court,  the  oral  pro- 
ceedings had  and  testimony  given  upon  the  trial  of 
the  above-entitled  cause  on  June  20,  21,  and  22, 
1950,  before  the  Honorable  Gus  J.  Solomon,  Judge 
of  the  above-entitled  Court,  and  a  jury,  duly  im- 
paneled and   sworn;   and   that   the   foregoing   and 
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hereto  attached  232  pages  of  typewritten  matter, 
numbered  1  to  232,  both  indusive,  constitute  a  full, 
true,  and  accurate  transcript  of  the  said  notes  of 
the  said  Glenn  G.  Foster. 

Dated   at   Portland,    Oregon,   this    17th   day   of 
March,  1951. 

/s/  CATHERINE  MULVEY, 
Court  Reporter. 

[Endorsed] :     Filed  April  5,  1951. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorlf,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Notice  to  State  Industrial  Accident  Commission, 
Plaintiif's  motion  for  separate  trials.  Defendant's 
motion  requiring  plaintiff  to  elect  theory,  Order 
segregating  issues  between  plaintiff  and  defendant, 
etc..  Pre-trial  order.  Verdict,  Plaintiff's  motion  for 
order  directing  entry  of  judgment,  Defendant's  mo- 
tion for  judgment  notwithstanding  verdict  of  jury. 
Defendant's  motion  for  a  new  trial.  Plaintiff's  mo- 
tion for  reconsideration  of  opinion  on  motion  for 
new  trial,  Order  denying  motion  for  reconsideration 
of  Opinion,  Remittitur,  Order  denying  motion  for 
a  new  trial,  Order  denying  motion  for  judgment 
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notwithstanding  the  verdict,  Order  directing  entry 
of  judgment,  Judgment,  Defendant's  notice  of  ap- 
peal. Order  allowing  transmission  of  original  ex- 
hibits, Statement  of  points  upon  which  appellant 
will  rel)'-  on  ai3peal.  Appellant's  designation  of  con- 
tents of  record  on  appeal.  Order  to  correct  record. 
Order  extending  time  for  filing  remittitur,  Plain- 
tiff's notice  of  appeal,  Plaintiff's  undertaking  for 
costs  on  appeal.  Statement  of  points  upon  which 
plaintiff,  cross-appellant,  will  rely  on  appeal ;  Plain- 
tiff, cross-appellant's,  designation  of  contents  of 
record  on  appeal,  Transcript  of  docket  entries  con- 
stitute the  record  on  appeal  from  a  judgment  of 
said  court  in  a  cause  therein  numbered  Civil  5087, 
in  which  Kathleen  Hutchens  is  plaintiff  and  ap- 
pellee and  C.  D.  Johnson  Lumber  Cori3oration,  a 
corporation,  is  defendant  and  appellant;  that  the 
said  record  has  been  prepared  by  me  in  accordance 
with  the  designations  of  contents  of  record  on  ap- 
peal filed  by  the  appellant  and  appellee  and  in 
accordance  with  the  rules  of  this  court. 

I  further  certify  that  I  am  forwarding  under 
separate  cover  transcript  of  pre-trial  conferences, 
May  16  and  May  22,  1951;  Transcript  of  evidence 
June  20,  21,  22,  1951;  Oral  opinions  dated  Decem- 
ber 5,  1950,  and  February  9,  1951,  filed  in  this  office 
in  this  cause,  and  Instructions  requested  by  defend- 
ant C.  D.  Johnson  Lumber  Corporation,  (not  filed), 
together  with  plaintiff's  exhibits  1  to  20,  inclusive, 
and  23,  also  defendant's  exhibits  1,  3,  4,  5,  (2  ex- 
hibits numbered  5)  and  6,  five  sheets  with  photo- 
graphs attached  (unmarked). 
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I  further  certify  that  the  $5.00  fee  for  filing  ap- 
peal has  ])een  paid  by  the  appellant  and  that  the 
$5.00  fee  for  filing  cross-appeal  has  been  paid  by 
cross-appellant. 

In  Testinion}^  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District  this  26th  day  of  April,  1951. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  12914.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  C.  D.  Johnson  Lum- 
ber Corporation,  a  Corporation,  Appellant,  vs. 
Kathleen  Hutchens,  Appellee.  Kathleen  Hutchens, 
Appellant,  vs.  C.  D.  Johnson  Lumber  Corporation, 
a  Corporation,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
District  of  Oregon. 

Filed  April  30,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Civil  No.  12914 


KATHLEEN  HUTCHENS, 

AjJiDellee- Appellant,  Plaintiff, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a 

Corporation, 

Appellant-Appellee,  Defendant  and  Third-Party, 
Plaintiff, 

vs. 

WILLIAM  R.  FRANCIS, 

Third-Party  Defendant. 

APPELLANT'S  DESIGNATION  OF  RECORD 
TO  BE  PRINTED  ON  APPEAL  HEREIN 
AND   STATEMENT  OF   POINTS 

Comes  now  the  appellant,  C.  D.  Johnson  Lumber 
Corporation,  and  ratifies  and  adopts  as  the  state- 
ment of  points  to  be  relied  on  in  the  within  appeal 
the  statement  of  points  filed  by  the  appellant  in 
the  court  below. 

Said  appellant  further  ratifies  and  adopts  as  its 
designation  of  record  to  be  printed  in  the  within 
appeal  the  said  appellant  s  designation  of  contents 
of  record  on  ap]ieal  filed  in  the  court  below  except 
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that  exhibits  referred  to  under  item  22  are  not  des- 
ignated for  printing.  In  addition  to  the  said  desig- 
nation of  record  in  the  court  below,  said  appellant 
designates  the  following  additional  matters  for 
printing : 

1.  Stipulation  of  parties  as  to  printing  appeal 
record. 

2.  Order  of  above-entitled  court  allowing  use  of 
exhibits  in  original  form. 

/s/  JAMES  ARTHUR  POWERS, 

Of  Attorneys  for  Appellant-Appellee,  C.  I).  John- 
son Lumber  Corporation. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  30,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLEE  AND  CROSS  -  APPELLANT'S 
DESIGNATION  OF  RECORD  TO  BE 
PRINTED  ON  APPEAL  HEREIN  AND 
STATEMENT  OF  POINTS 

Comes  now  the  appellee,  cross-appellant,  Kath- 
leen Hutchens,  and  ratifies  and  adopts  as  a  state- 
ment of  points  to  be  relied  on  in  the  within  appeal 
the  statement  of  points  filed  by  the  appellant  in 
the  court  below. 

Said  appellee  and  cross-appellant  designates  the 
following  additional  matters  for  printing. 
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1.  The  order  extending  the  time  for  filing  the 
remittitur. 

2.  Notice  of  appeal  of  the  plaintiff,  cross-appel- 
lant. 

3.  Plaintiff,  cross-appellant's  statement  of  points 
upon  which  plaintiff,  cross-appellant,  will  rely  on 
appeal. 

4.  From  the  record  of  the  pre-trial  conference 
as  shown  by  the  reporter's  transcript,  the  following 
material :  Beginning  at  Line  11,  Page  24,  to  the  end 
of  the  page,  and  thence  to  and  through  Line  12  on 
Page  25. 

5.  Appellee,  cross-appellant's  designation  of  con- 
tents of  record. 

Dated  at  Portland,  Oregon,  this  28th  day  of 
April,  1951. 

/s/  HARRY  GEORGE,  JR., 
Of  Attorneys  for  Plaintiff,  Cross- Appellant,  Kath- 
leen Hutchens. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  April  30,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AS  TO  PRINTING 
APPEAL  RECORD 

It  is  Stipulated  by  and  Between  the  attorneys 
for  C.  D.  Johnson  Lumber  Corporation  and  Kath- 
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leen  Hutcliens  that  the  original  exhibits  received  in 
evidence  upon  the  trial  in  the  court  below,  together 
with  original  exhibits  marked  for  identification  and 
offered  therein  but  not  received  in  evidence  may  be 
considered  by  the  Court  in  the  within  appeals  in 
their  original  form  without  the  necessity  of  being 
printed  in  the  appeal  record. 

Dated    at   Portland,    Oregon,    this   27th    day   of 
April,  1951. 

/s/  JAMES  ARTHUR  POWERS, 

Of  Attorneys  for  C.  D.  Johnson  Lumber  Corpora- 
tion. 

/s/  WM.  A.  BABCOCK, 
Of  Attorneys  for 
Kathleen  Hutchens. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  TO  ALLOW  USE  OF  EXHIBITS 
IN  ORIGINAL  FORM 

It  appearing  to  the  Court  that  the  original  ex- 
hibits received  in  evidence,  together  with  original 
exhibits  marked  for  identification  and  offered 
therein  but  not  received  in  evidence  upon  the  trial 
in  the  court  below,  have  been  transmitted  as  part 
of  the  appeal  record  in  lieu  of  copies,  and  that 
said  exhibits  are  voluminous  and  include  many 
photographs  and  tables  of  bookkeeping  entries,  and 
it  further  appearing  that  the  parties  to  within  ap- 
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peals  have  stipulated  that  the  said  exhibits  need 
not  be  printed 

It  is  Hereby  Ordered  that  the  said  exhibits  may 
be  considered  by  the  Court  in  the  within  appeal  in 
their  original  form  without  the  necessity  of  being 
printed  in  the  transcript  of  record. 

Dated  at  San  Francisco,  California,  this  30th  day 
of  April,  1951. 

/s/  HOMER  BONE, 

/s/  WM.  E.  ORR, 

/s/  WALTER  L.  POPE, 

Judges,   U.    S.    Court   of  Appeals   for  the   Ninth 
Circuit. 

[Endorsed] :     Filed  May  1,  1951. 
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United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


C.  D.  JOHNSON  LUMBER  CORPORATION, 
a  Corporation,  Appellant, 

vs. 

KATHLEEN  HUTCHENS,  Appellee. 


KATHLEEN  HUTCHENS,  Appellant, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION, 

a  Corporation,  Appellee. 

BRIEF  OF  CROSS-APPELLANT  AND 
APPELLEE  KATHLEEN  HUTCHENS 


Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Oregon. 

Hon.  Gus  Solomon,  Jud^e. 


JURISDICTIONAL  STATEMENT 

This  case  involves  an  action  for  damages  in  the  sum 
of  $75,974.41  for  damages  suffered  by  cross-appellant, 
Kathleen  Hutchens,  by  the  wrongful  death  of  her  hus- 
band.  Dean   Hutchens,   deceased,   in  the  course  of  his 


employment  by  W.  R.  Francis,  which  involved  risk  and 
danger  to  decedent  within  the  meaning  of  the  Employ- 
ers' Liability  Law  of  the  State  of  Oregon,  Section  102- 
1601  to  102-1606,  O.C.L.A.,  caused  by  the  negligence 
of  appellant  C.  D.  Johnson  Lumber  Corporation  (T.  9). 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  had  jurisdiction  of  said  cause  by  virtue 
of  28  USCA,  Section  41,  sub-division  1,  as  amended. 

The  complaint  and  agreed  facts  of  the  pre-trial  order 
show  cross-appellant  Hutchens  to  be  a  citizen  of  the 
State  of  Oregon  and  appellant,  C.  D.  Johnson  Lumber 
Corporation,  to  be  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Nevada, 
and  that  the  amount  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.00.  It  is  also 
admitted  that  cross-appellant  Hutchens  is  the  widow  of 
said  decedent,  who  left  no  children  (T.  9,  10,  11). 

On  motion  of  appellant,  C.  D.  Johnson  Lumber  Cor- 
poration, W.  R.  Francis  was  named  a  third  party  de- 
fendant. Thereafter  pre-trial  proceedings  resulted  in  a 
pre-trial  order  being  entered.  On  June  14,  1950,  the 
Court  ordered  (T.  8)  that  there  be  separate  trials  in  the 
case  of  Kathleen  Hutchens  v.  C.  D.  Johnson  Lumber 
Corporation  and  the  case  of  C.  D.  Johnson  Lumber 
Corporation  v.  William  R.  Francis.  Thereupon,  the  case 
of  Kathleen  Hutchens  v.  C.  D.  Johnson  Lumber  Cor- 
poration was  tried  before  a  duly  impanelled  jury,  which 
returned  a  verdict  in  favor  of  cross-appellant  in  the  sum 
of  $68,377.20.  Thereupon,  appellant  C.  D.  Johnson  Lum- 
ber Corporation  filed  a  motion  for  a  new  trial  and  a 


motion  for  a  judgment  notwithstanding  the  verdict, 
which  were  duly  opposed  by  cross-appellant.  Thereupon 
the  Court,  in  a  memo  opinion  of  December  5,  1950  (T. 
76)  ordered: 

"I  do  not  believe  that  the  amount  of  the  verdict 
is  so  disproportionate  to  plaintiff's  loss  as  to  estab- 
lish passion  or  prejudice  in  a  jury's  deliberations 
or  to  be  shocking  to  the  Court's  conscience.  I  also 
recognize  that  it  is  within  the  province  of  the  jury 
to  determine  the  amount  of  damages  and  that  a 
trial  Judge  should  only  rarely  and  reluctantly  dis- 
turb the  jury's  findings  with  respect  thereto.  How- 
ever, I  feel  that  when  the  verdict  of  the  jury  is 
clearly  excessive  it  is  the  duty  of  the  trial  Judge  to 
refuse  to  permit  such  an  award  to  stand. 

"I  have  carefully  considered  all  the  evidence 
touching  on  damages  and  I  believe  that  the  verdict 
of  the  jury  is  excessive  to  the  extent  of  $21,877.20. 
Therefore,  if  the  plaintiff,  on  or  before  December 
20,  1950,  shall  serve  upon  opposing  counsel  and  file 
in  this  case  a  remittitur  of  that  amount  upon  the 
verdict  found  and  returned  herein  the  motion  for 
a  new  trial  and  for  a  judgment  notwithstanding  the 
verdict  will  be  denied  and  overruled  and  a  judgment 
based  upon  such  verdict  as  reduced  may  be  entered 
for  the  remaining  sum  of  $46,500.00  with  costs;  but, 
if  such  remittitur  is  not  so  served  and  filed  on  or 
before  December  20,  1950  the  motion  for  a  new 
trial  will  be  allowed." 

That  thereafter,  cross-appellant  duly  protested  (T. 
63)  and  objected  to  the  said  memo  opinion  and  there- 
after filed  its  conditional  and  limited  remittitur  (T.  66) 
of  $21,877.20,  in  which  cross-appellant  continued  to 
protest  and  object,  and  stating  that  the  remittitur  was 
filed  without  prejudice  in  the  event  the  appellant  ap- 
pealed from  the  judgment  entered  pursuant  to  said  con- 


ditional  remittitur  to  the  rights  of  the  cross-appellant  to 
appeal  the  action  of  the  Court  in  conditioning  its  order 
denying  the  motion  for  a  new  trial  upon  the  filing  of  a 
remittitur.  Thereafter  the  Court  approved  said  condi- 
tional remittitur  and  judgment  was  entered  at  the  di- 
rection of  the  Court  (T.  71)  in  the  sum  of  $46,500.00. 
Thereafter  appellant  filed  its  notice  of  appeal. 

The  Court  of  Appeals  has  jurisdiction  on  this  appeal 
under  Title  28  U.S.C.A.,  Section  1291. 

Cross-appellant  appeals  from  the  order  of  the  Court 
entering  judgment  in  the  sum  of  $46,500.00  instead  of 
$68,377.20,  the  amount  awarded  by  the  jury,  and  upon 
the  Court's  order  denying  the  motion  for  a  new  trial 
conditional  upon  the  filing  of  a  remittitur,  and  in  failing 
to  direct  the  entry  of  a  judgment  on  the  verdict,  and  in 
directing  entry  of  a  judgment  on  a  verdict  as  reduced. 
(Note:  In  this  brief  "T"  means  and  refers  to  the 
Printed  Transcript  of  Record.) 


COMBINED  STATEMENT  OF  FACTS  OF 

CROSS-APPELLANT  AND  APPELLEE, 

KATHLEEN  HUTCHENS 

Cross-appellant  makes  the  following  statement  of 
facts  for  both  her  cross-appeal  and  for  her  answering 
appeal  as  a  supplement  to  appellant's  statement  of  facts 
to  avoid  undue  repetition. 

The  cross-appellant-plaintiff  as  widow  of  the  dece- 
dent (T.  9)  brings  this  action  under  the  Employers'  Lia- 


bility  Act  of  the  State  of  Oregon  (T.  11).  Substantially 
all  of  the  facts  in  this  controversy  are  undisputed,  leav- 
ing principally  before  the  court  the  question  of  their 
legal  effect. 

The  facts  as  disclosed  by  the  evidence  are  that  the 
cross-appellant-plaintiff,  aged  23  years  (T.  174)  was 
married  to  Dean  Hutchens,  aged  21  years,  her  high 
school  sweetheart,  on  November  30,  1947  (T.  175).  The 
deceased  at  the  time  of  his  fatal  injury  was  employed 
by  Francis,  a  small  logging  contractor,  to  haul  logs  at 
so  much  per  thousand  board  feet  with  his  own  truck 
(T.  160).  Francis  at  that  time  was  operating  under  a 
contract  with  defendant  C.  D.  Johnson  Lumber  Com- 
pany (T.  277),  to  fall,  buck,  yard  and  haul  a  large 
block  of  defendant  Johnson's  timber  (T.  281,  285).  The 
logs  were  being  delivered  by  Francis  at  Appellant  John- 
son Corporation's  Log  Dump  at  Toledo,  Oregon.  This 
dump  was  an  integral  part  of  C.  D.  Johnson's  sawmill 
and  logging  operation  (T.  9).  Appellant  Johnson  Cor- 
poration had  a  large  number  of  other  logging  con- 
tractors hauling  logs  to  their  Toledo  log  dump  and  boom 
grounds  (T.  284). 

Appellant  Johnson  Corporation's  unloading  dump, 
at  their  tidewater  sawmill  on  the  Yaquina  River,  which 
is  also  known  as  the  Toledo  Log  Dump,  consisted  of 
three  different  large  brow  logs  on  a  ramp  above  tide- 
water, which  tidewater  varied  several  feet  with  the  ebb 
and  flow  (T.  122);  said  ramp  or  elevated  roadway  con- 
sisted of  a  main  deck  next  to  the  brow  logs  upon  which 
the  loaded  trucks  or  logging  trains  operated.  There  was 
an  elevated  deck  next  to  said  roadway  located  3  or  4  feet 


higher  than  the  main  deck;  an  unloading  crane  which 
was  a  reconverted  Erie  Shovel,  mounted  on  caterpillar 
tractor  treads,  operated  on  the  higher  level  (T.  122).  The 
unloading  crane  was  moved  from  brow  log  to  brow  log 
as  appellant  Johnson  Corporation  directed  so  that  logs 
dumped  into  the  water  could  be  efficiently  handled  by- 
appellant  Johnson  Corporation's  boommen  and  scalers, 
who  placed  the  logs  in  boomstick  compartments  in  the 
water  (T.  121,  123). 

Appellant  Johnson  Corporation's  log  dump  foreman, 
Clyde  C.  Vincent,  testified  (T.  112)  "I  am  in  charge  of 
the  boom  crew  there  in  regards  to  telling  the  men  what 
time  of  day  to  come  to  work  and  planning  the  work  to 
be  done,  how  we  are  going  to  take  care  of  the  logs." 
This  boom  foreman  stated  that  he  was  the  person  who 
determined  which  of  the  three  brow  logs  would  be  used 
(T.  121).  The  company  posted  a  set  of  working  rules 
that  all  truck  drivers  and  other  workmen  were  bound 
to  follow  and  which  were  enforced  by  the  boom  foreman 
(T.  262).  The  rules  (T.  261;  Defs  Ex.  No.  6)  required 
all  truck  drivers,  including  the  decedent,  to  leave  their 
binder  chains  on  their  loads  in  a  tightened  condition  un- 
til the  sling  lines  were  attached  and  made  taut.  The 
unloading  operation  at  the  dump  was  solely  owned, 
maintained,  controlled  and  operated  by  appellant  John- 
son Corporation,  and  no  truck  driver  had  any  control 
directly  or  indirectly  of  the  unloading  operation. 

Trucks  could  only  be  unloaded  by  appellant  Johnson 
Corporation's  employees  operating  its  unloading  crane. 
Thus  as  to  unloading,  the  hours  of  the  day,  starting  and 
stopping  time,  the  days  and  the  times  such  as  holidays, 


Saturdays  and  Sundays,  when  no  work  was  done,  was 
determined  by  the  appellant  Johnson  Lumber  Corpora- 
tion, and  to  which  all  log  truck  drivers  delivering  logs 
to  that  dump  had  to  conform  (T.  10,  11,  112,  123). 
The  average  day  saw  20  different  log  trucks  dumping  80 
loads  of  logs  (T.  142).  If  more  than  one  truck  load  had 
arrived  at  the  dump  to  be  unloaded  simultaneously, 
the  company  determined  the  order  of  unloading  and 
whose  turn  it  was  to  be  unloaded.  When  the  Company 
determined  which  brow  log  was  to  be  used  (T.  121)  all 
the  drivers  were  directed  to  drive  their  loaded  trucks  to 
a  spot  indicated  by  appellant's  unloading  engineer.  When 
the  load  reached  this  spot  he  stopped  on  a  whistle  signal 
from  the  unloading  engineer.  The  driver  then  was  re- 
quired to  descend,  attach  the  sling  lines  to  the  hoisting 
cable,  after  which  the  unloading  engineer  tightened  the 
sling  lines,  then  the  driver  was  required  to  release  his 
cheese  block  that  form  a  cradle  for  the  logs  to  lie  in  and 
to  take  off  his  binder  chains  (T.124).  The  engineer  was 
the  sole  person,  so  the  log  dump  foreman  testified,  and 
the  engineer  admitted  whose  duty  it  was  to  see  that 
all  workmen  were  in  the  clear  before  he  dumped  the 
logs  into  the  water  (T.  138,  152).  This  included  work- 
men who  might  be  in  the  pond  near  the  brow  log  as 
well  as  on  the  ground.  The  engineer  then  applied  his 
power,  which  tightened  and  raised  the  sling  lines,  rolling 
the  logs  on  the  load  from  the  truck  over  the  brow  log 
into  the  water.  Then  the  truck  driver  was  required  to 
move  his  trailer  under  the  hoisting  hook,  connect  the 
trailer  to  the  hoisting  hook,  disconnect  his  air  lines  and 
trailer,  reset  his  cheese  blocks,  put  his  binder  chains  in 
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his  cab,  and  enter  his  driving  cab  (T.  124).  The  appel- 
lant's engineer  then  raised  the  trailer  into  the  air  and  at 
directions  from  appellant's  unloading  engineer,  the  driver 
backed  his  truck  under  the  raised  trailer  to  the  right  place 
to  allow  the  engineer  to  lower  the  trailer  onto  the  correct 
position  on  the  truck  to  carry  it  (T.  133).  The  driver 
then  returned  to  the  woods  for  another  load. 

On  August  19,  1949  at  about  9  AM,  Dean  Hutchens 
arrived  at  the  landing  with  a  one-log  load,  the  log  being 
52  inches  in  diameter,  approximately  40  feet  long,  and 
weighing  about  30,000  pounds  (T.  10,  169).  At  the  di- 
rection of  the  appellant's  unloading  engineer,  he  drove 
and  stopped  at  a  position  under  the  hoisting  hook  of 
the  unloading  machine  on  the  whistle  signal  (T.  10,  143). 
He  then  descended  from  his  cab  and  attached  the  sling 
lines  to  the  hook  attached  to  the  hoisting  cable  after 
which  the  engineer  tightened  the  sling  lines.  He  then 
released  his  cheese  blocks  and  proceeded  to  loosen  his 
binder  chains.  Binder  chains  on  a  many-log  load  are  a 
single  continuous  chain,  wrapped  around  the  logs  and 
fastened  on  the  side  away  from  the  brow  log.  To  remove 
the  chain  the  driver  unfastens  the  chain  and  then  draws 
it  to  him  in  a  pile  as  he  stands  by  the  side  of  his  load. 
On  a  single- log  load  the  chain  must,  of  necessity,  be  ar- 
ranged differently  if  it  is  to  serve  any  purpose.  One  end 
of  the  chain  is  securely  attached  to  the  bunk  block,  then 
run  over  the  log  and  fastened  to  the  other  end  of  the 
bunk  (T.  143,  144).  To  free  the  chain  it  must  be  un- 
fastened from  both  ends  (T.  144).  If  the  chain  is  left 
attached  to  the  bunk  on  the  brow  log  side  when  the 
huge,   heavy  log  rolls  off  it  might  foul  on  the  chain, 


carrying  the  chain,  the  bunks,  and  could  even  carry  the 
trailer  into  the  water,  causing  great  damage  and  making 
the  driver  dive  for  his  log  chain  or  lose  a  valuable  and 
necessary  part  of  his  equipment.  Having  released  his 
binder  chain  on  the  engineer's  side  of  his  load,  the  de- 
ceased signalled  the  engineer  that  he  was  going  in  be- 
tween the  load  and  the  brow  log  to  release  the  other 
end  of  the  binder  on  his  trailer  (T.  145,  146).  The  log 
dump  foreman  sitting  on  a  pile  of  lumber  near  the  log- 
loaded  truck,  got  up  to  see  if  workmen  were  in  the 
clear  (T.  119,  145).  To  do  so  he  walked  to  a  position 
where  he  could  see  down  the  brow  log  where  decedent 
was  releasing  his  chain.  He  attempted  to  excuse  himself 
by  saying  he  only  looked  to  see  if  the  pond  was  clear 
of  workmen.  To  arrive  at  this  spot  he  had  to  walk 
about  14  feet  (T.  147)  and  then  return  about  half  that 
distance,  when  he  signalled  the  engineer  that  all  was 
clear.  Then  it  became  the  duty  of  the  unloading  en- 
gineer to  see  that  all  workmen  were  in  the  clear,  which 
he  admitted  he  did  not  do.  The  72 -year-old  engineer 
(T.  147)  without  looking  to  see  if  the  deceased  was  in 
the  clear,  applied  his  power,  rolled  the  30,000  pound  log 
off,  crushing  Dean  Hutchens  against  the  brow  log  (T. 
148)  and  tumbling  the  log  into  the  water. 

It  is  admitted  that  the  imloading  premises  and 
equipment  were  those  of  appellant  Johnson  Corporation 
and  appellant  alone  maintained  the  dock  and  furnished 
the  brow  log,  unloading  crane,  unloading  engineer,  boom 
foreman,  and  boommen  (T.  155).  The  evidence  further 
showed  that  the  operation  of  the  entire  dump  was  under 
the  direction  of  appellant's  log  dump  foreman  and  the 


10 

actual  unloading  machine's  operation  under  direction  of 
appellant's  unloading  engineer.  The  evidence,  uncontra- 
dicted, showed  that  Dean  Hutchens  had  no  right,  power, 
or  authority  to  direct  any  one  connected  with  the  unload- 
ing operation.  He  could  not  give  orders  to  the  unload- 
ing engineer,  boom  foreman,  or  scaler  (T.  285,  286).  He 
could  not  dictate  the  brow  log  to  be  used,  the  starting 
or  stopping  time  of  the  unloading  machine,  nor  was  he 
permitted  to  operate  the  unloading  machine  himself  if 
he  were  to  wish  to  work  when  the  unloading  crew  was 
not  present.  It  was  stipulated  that  Dean  Hutchens  had 
a  right  under  a  contract  to  be  on  the  premises  in  de- 
livering the  logs  (T.  171). 

The  unquestioned  testimony  also  shows  that  dece- 
dent was  21  years  old  at  the  time  of  his  death,  with  an 
admitted  life  expectancy  of  44  years  (T.  11).  That  he 
had  a  gross  monthly  income  of  approximately  $1500  to 
$1800;  that  he  had  a  net  monthly  income  of  approxi- 
mately $300  (T.  175)  over  and  above  his  monthly  truck 
payments  of  $400  on  his  logging  truck  that  was  rapidly 
being  paid  for  (T.  177).  Testimony  was  given  without 
being  contradicted  that  a  life  annuity  paying  $1000  per 
year  for  a  woman  23  years  of  age  and  a  man  21  years 
old  would  have  a  present  value  or  cost  of  $33,917.00  (T. 
221).  The  evidence  further  showed  that  decedent  was 
in  perfect  health,  a  good  industrious  worker,  a  good 
mechanic,  having  no  bad  habits,  who  did  not  drink  or 
smoke,  saved  his  money,  and  was  working  toward  buy- 
ing a  farm  (T.  178),  and  performed  personal  services  for 
plaintiff  of  pecuniary  value,  including  advice  and  counsel 
of  the  management  of  the  business  affairs  of  the  family. 
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The  jury  was  also  permitted  to  examine  decedent's  in- 
come tax  statements  offered  in  evidence  without  objec- 
tion (T.  176). 


SPECIFICATION  OF  ERRORS 

I. 

The  Court  erred  in  failing  to  enter  a  judgment  on 
the  verdict  in  its  entirety  and  in  failing  to  grant  plain- 
tiff's motion  for  an  order  directing  entry  of  judgment 
on  the  verdict  in  its  entirety. 

II. 

The  Court  erred  in  making  the  order  denying  the 
motion  for  a  new  trial  conditional  upon  the  filing  of  a 
remittitur. 

III. 

The  Court  erred  in  denying  the  motion  for  recon- 
sideration of  opinion  on  motion  for  a  new  trial,  and  in 
failing  to  reverse  such  an  opinion,  and  in  failing  to 
direct  entry  of  a  judgment  on  the  verdict. 

IV. 

The  Court  erred  in  holding  that  the  amount  of  the 
verdict  was  excessive  and  that  such  amount  should  be 
reduced,  and  in  directing  that  unless  a  remittitur  was 
filed  a  new  trial  would  be  granted. 

V. 

The  Court  erred  in  making  its  order  directing  entry 
of  judgment  on  the  verdict  as  reduced. 
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The  Court  then  went  on  to  say  it  believed  the  ver- 
dict to  be  excessive  to  the  extent  of  $21,877.20  and  di- 
rected that  the  plaintiff  file  a  remittitur  of  said  amount 
or  that  the  motion  for  a  new  trial  would  be  granted, 
further  directing  that  if  it  were  filed  both  motions  of  the 
defendant  would  be  denied.  Protest  by  exception  was 
promptly  taken  by  cross-appellant  to  this  action  of  the 
Court.  Later,  and  still  under  protest,  the  cross-appellant 
filed  its  conditional  remittitur  in  the  amount  specified 
by  the  Court  wherein  it  was  specified  "this  remittitur  is 
filed  without  prejudice  in  the  event  the  defendant  ap- 
peals from  the  judgment  entered  pursuant  to  such  re- 
mittitur to  the  rights  of  plaintiff  to  appeal  the  action 
of  the  Court  in  conditioning  its  order  denying  the  mo- 
tion for  a  new  trial  upon  the  filing  of  such  remittitur." 
This  remittitur  was  approved  by  the  Court  and  then 
filed,  after  which  orders  denying  the  motions  for  new 
trial  and  judgment  notwithstanding  the  verdict  were 
entered.  Thereupon  an  order  directing  entry  of  judg- 
ment was  entered  stating  that  cross-appellant  had  filed 
her  remittitur  pursuant  to  the  directions  of  the  Court 
as  a  condition  of  denial  of  motion  for  new  trial,  which 
remittitur  had  been  approved  by  the  Court.  The  judg- 
ment was  thereupon  entered  in  the  sum  of  $46,500  and 
also  recited  that  the  remittitur  was  approved  by  the 
Court. 

The  record  is  clear  that  at  all  times  cross-appellant 
protested  the  condition  requiring  the  remittitur  and 
made  the  remittitur  under  protest  and  never  at  any  time 
acquiesced  in  or  voluntarily  made  the  remittitur. 
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ARGUMENT 

In  order  to  expedite  matters,  considering  the  nature 
of  this  case,  and  not  to  be  repetitious  and  unduly 
lengthen  this  brief,  we  believe  that  much  of  the  same 
argument  is  applicable  to  all  of  the  specifications  of  error 
in  this  case  and  we  will,  therefore,  proceed  with  one 
argument. 

(1)  Whete  the  judgment  of  the  trial  court  does  not 
follow  the  verdict,  the  court  on  appeal  may 
correct  the  error  and  enter  the  judgment  the 
trial  court  should  have  entered. 

(a)  A  conditional  remittitur  under  protest 
is  not  a  waiver  or  relinquishment  of 
cross-appellant's  right  to  appeal. 

The  jury  after  careful  consideration  of  the  evidence 
and  following  the  instructions  announced  by  the  Court, 
returned  a  verdict  in  favor  of  the  cross- appellant  and 
against  the  appellant  C.  D.  Johnson  Lumber  Corpora- 
tion in  the  sum  of  $68,337.20.  The  Court,  thereafter, 
in  its  memo  opinion,  when  considering  plaintiff's  motion 
for  an  order  directing  entry  of  judgment  based  upon  the 
verdict  of  the  jury  and  defendant's  motion  for  judgment 
notwithstanding  the  verdict  and  for  a  new  trial  stated, 
"I  do  not  believe  that  the  amount  of  the  verdict  is  so 
disproportionate  to  the  plaintiff's  loss  as  to  establish 
passion  or  prejudice  in  the  jury's  deliberations  or  to  be 
shocking  to  the  Court's  conscience." 
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Waiver  is  the  voluntary  relinquishment  of  a  known 
right.  There  never  at  any  time  has  been  any  waiver  or 
relinquishment  of  the  right  to  object  by  appeal  or  other- 
wise to  the  Court's  action  in  requiring  the  remittitur  on 
the  part  of  the  cross-appellant.  It  has  been  at  all  times 
the  position  of  cross-appellant  that  when  the  jury's 
verdict  was  $68,377.24  and  there  was  no  error  in  the 
record,  that  in  a  diversity  of  citizenship  case  the  Court 
was  without  power  to  demand  a  remittitur  and  without 
power  to  enter  a  verdict  in  any  amount  other  than  that 
found  by  the  jury  in  the  State  of  Oregon.  The  Court 
recognized  that  the  remittitur  was  made  under  protest 
and  that  the  right  of  appeal  was  reserved  to  question 
the  power  of  the  Court  in  its  remittitur  action  when  it 
approved  the  qualified  remittitur.  It  is  pointed  out  to 
the  Court  that  voluntary  remittitur  cases  would  not 
apply  to  this  situation.  Cross-appellant  contends  that 
the  situation  is  the  same  as  in  Peerless  Oil  and  Gas  Co. 
V.  Teas,  138  S.W.  2d  637,  wherein  the  appellate  court, 
in  a  similar  situation,  stated  that  where  a  wronged 
plaintiff  tenders  a  required  remittitur  under  protest 
the  appellate  court  should  examine  the  case  as  to  the 
correctness  of  the  trial  court's  action  and  to  render  a 
judgment  in  the  amount  found  by  the  jury,  if  the  verdict 
was  found  to  be  not  excessive  under  the  facts  in  the  case. 
(At  page  642.) 
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(b)  Where  the  trial  Judge  had  no  legal 
right  to  require  the  filing  of  a  remitti- 
tur, the  purported  remittitur  is  of  no 
legal  import  and  leaves  the  record  as 
though  none  had  been  filed. 

It  might  be  possible  to  contend  that  this  Court 
should  not  disturb  the  trial  court's  action  in  rendering 
judgment  for  a  less  amount  than  that  found  by  the 
jury  because  if  the  Court  had  been  faced  with  the  al- 
ternative of  rendering  judgment  for  the  full  amount  or 
granting  a  new  trial,  it  should  have  granted  a  new  trial. 
However,  a  trial  court  can  commit  error  in  granting  a 
new  trial  as  well  as  any  other  official  act.  The  fact  that 
such  a  ruling  is  not  considered  a  final  judgment  from 
which  an  appeal  will  lie  would  not  prevent  it  from  being 
legal  error.  In  Oregon,  an  appeal  would  lie  from  an 
order  granting  a  new  trial.  If  the  trial  court  would  have 
committed  error  in  granting  a  new  trial  in  this  case  its 
threat  to  do  so  is  not  based  on  law  or  legal  right  and 
amounts  to  duress.  In  this  case  the  Court  recognized 
that  its  action  in  requiring  a  remittitur  might  be  error 
so,  in  fairness  to  cross-appellant,  approved  the  condi- 
tional remittitur  preserving  to  cross-appellant  the  right 
to  question  the  court's  action  on  appeal. 

Duress  exists  when  a  person  does  an  act  unwillingly 
in  compliance  with  an  unlawful  threat  in  order  to  avoid 
loss  of  property.  In  Ward  v.  Scarborough,  236  S.W.  441, 
the  Court  said: 

"That  there  may  be  duress  of  property  as  well 
as  person  is  now  thoroughly  established.  Quoting 
McGowen  v.  Bush,  17  Texas  196,  201:  Oliphant  v. 
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Markham,  79  Tex.  543,  548,  15  S.W.  569,  23  Am. 
St.  Reports  363. 

"To  constitute  duress  it  is  sufficient  if  the  will  be 
constrained  by  the  commission's  presentation  of  a 
choice  between  comparative  evils  as  inconvenience 
and  loss  by  the  detention  of  the  property,  loss  of 
property  altogether,  or  compliance  with  an  uncon- 
scionable demand.  9  RCL  p.  723;  Harris  v.  Carey, 
112  Va.  362,  71  S.E.  551,  Ann.  Cas.  1913A,  1350. 

"Duress  of  property  cannot  exist  without  there 
being  a  threat  to  do  some  act  which  the  threatening 
party  has  no  legal  right  to  do,  some  legal  exaction 
or  some  fraud  or  deception.  The  restraint  must  be 
illegal  and  such  as  to  destroy  free  agency  without 
present  means  of  protection.  9  RCL  Page  723; 
York  V.  Hinkle,  80  Wis.  624,  50  N.W.  895. 

"The  restraint,  intimidation,  or  compulsion  is 
sufficient  if  it  induces  the  particular  person  claiming 
duress  to  perform  some  act  which  he  is  not  legally 
bound  to  do,  contrary  to  his  will.  There  is  no  dis- 
crimination against  the  weak  or  timid.  Landa  v. 
Obert,  78  Tex.  ZZ,  52,  14  S.W.  297;  First  National 
Bank  V.  Sargent,  65  Neb.  594,  91  N.W.  595,  59 
L.R.A.  296,  301. 

"The  fact  that  duress  in  this  instance  was  prac- 
ticed by  the  Court  would  not  make  the  'consent' 
any  more  genuine.  A  judgment  is  a  species  of 
property  growing  out  of  but  unlike  the  cause  of 
action  on  which  it  is  based  and  if  trial  courts  can 
arbitrarily  and  unlawfully  force  reductions  of  judg- 
ments under  the  threat  of  wiping  it  out  completely, 
without  the  litigant  having  any  right  to  protest  and 
have  his  protest  reviewed,  our  jurisprudence  is  not 
accomplishing  its  proper  function.  It  is  a  familiar 
rule  that  'a  bond  which  is  wrongfully  demanded 
under  color  of  official  authority  or  as  a  condition 
to  some  act,  privilege  or  benefit  to  which  the  maker 
is  entitled  without  bond,  is  void  for  duress.'  7  Tex. 
Jur.  67,  68." 
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It  is  suggested  that  the  so-called  remittitur  filed  by 
cross-appellant  has  no  legal  effect  because  the  trial  judge 
had  no  legal  right  to  require  that  it  be  filed  and  that 
the  action  of  the  trial  court  in  rendering  judgment  for 
less  than  $68,377.20,  to  which  cross-appellant  accepted, 
is  an  error  apparent  on  the  face  of  the  record  that  this 
honorable  court  can  and  should  correct. 

Almost  the  same  situation  occurred  in  Peerless  Oil 
and  Gas  Company  v.  Paul  C.  Teas,  supra,  and  in  the 
case  of  General  Accident,  Fire  and  Life  Insurance  Cor- 
poration V.  Brundren,  283  S.W.  491,  where  the  case  was 
tried  on  special  issues,  the  trial  court  indicated  after  the 
verdict  was  brought  in  that  it  considered  as  too  large 
the  jury's  finding  that  plaintiff's  capacity  to  labor  in 
the  future  had  been  impaired  75%  and  the  plaintiff's 
attorneys  in  this  case  filed  what  they  termed  a  "re- 
mittitur" purporting  to  reduce  the  percentage  of  in- 
capacity from  75  per  cent  as  found  by  the  jury  to  50 
per  cent.  The  plaintiff  failed  to  protest  this  action  of  the 
trial  court  or  to  except  as  to  the  judgment  based  thereon 
and  give  notice  of  appeal  as  was  done  by  cross-appellant 
in  the  present  case.  In  affirming  the  judgment  of  the 
trial  court,  the  Commission  of  Appeals,  in  an  opinion 
by  Judge  Short,  said: 

"We  do  not  believe  that  the  action  of  the  de- 
fendant in  error,  followed  by  the  action  of  the  trial 
court  in  rendering  a  judgment  for  a  less  amount 
than  the  verdict  of  the  jury  authorized,  was  in  vio- 
lation of  the  articles  mentioned,  since  the  instru- 
ment called  a  remittitur  is  of  no  legal  importance, 
and,  as  said  by  the  Court  of  Appeals  in  its  opinion, 
the  legal  situation  then  can  stand  as  if  none  had 
been  filed.   .    .    . 
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"In  this  case,  the  record  shows  that  the  testi- 
mony did  support  a  finding  that  defendant  in  error 
suffered  a  loss  of  75  per  cent  of  his  normal  capacity 
to  labor,  and  therefore  this  finding  of  fact  by  the 
jury  is  definitely  proven  to  have  been  the  result  of 
a  proper  exercise  on  the  part  of  the  authority  to 
weigh  the  evidence  and  determine  the  facts  there- 
from. In  other  words,  the  finding  of  fact  by  the 
Court  of  Civil  Appeals  would  authorize  the  reduc- 
tion of  a  judgment  based  on  the  finding  of  fact  by 
the  jury  that  the  defendant  in  error  did  suffer  a  loss 
of  75  per  cent  of  his  capacity  to  labor  and  the 
judgment  of  the  District  Court  to  this  extent  was 
not  only  erroneous  but  was  prejudicial  to  the  legal 
rights  of  the  defendant  in  error,  but  for  the  fact 
that  the  latter  seems  to  have  acquiesced  in  the 
judgment  rendered  in  his  favor  and  is  thereby 
estopped  from  claiming  the  benefit  of  the  error 
committed  by  the  trial  court.  (283  S.W.  494)." 

As  in  our  case,  there  is  nothing  to  be  purged  and  the 
Court  violated  the  Constitution  of  the  State  of  Oregon 
in  rendering  a  judgment  that  does  not  conform  to  the 
pleadings,  the  nature  of  the  case  proved,  and  the  verdict. 

That  the  verdict  was  not  excessive  is  shown  by  a 
survey  of  recent  decisions  appearing  in  4  NACCA  Law 
Journal,  Nov.  1949;  5  NACCA  Law  Journal,  p.  214; 
6  NACCA  Law  Journal,  November  1950. 

The  cross-appellant  having  complied  with  the  Court's 
unlawful  requirement  under  protest  and  having  accepted 
the  order  requiring  a  remittitur  and  the  judgment  based 
thereon  and  the  final  judgment  having  provided  that 
the  same  was  without  prejudice  to  the  cross-appellant's 
right  to  complain  of  the  amount  of  the  remittitur  ordered 
by  the  Court  and  cross-appellant  having  given  notice  of 
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appeal  to  said  Court's  action  in  reducing  the  judgment, 
this  feature  is  squarely  before  this  Court  for  review. 

(2)  K  the  amount  of  the  excess  cannot  be  sepa- 
rated and  fairly  ascertained  a  remittitur  should 
not  be  ordered  by  a  trial  court. 

Cross-appellant  recognizes  that  the  District  Court  is 
clothed  with  the  responsibility  and  duty  to  grant  new 
trials  under  many  conditions  and  that  as  a  general  rule 
his  action  in  regard  to  the  matter  will  not  be  disturbed. 
Here  the  Court  found  no  error  in  the  record,  no  passion 
and  prejudice  in  a  jury's  deliberations,  but  only  that 
in  the  opinion  of  the  Court  the  verdict  was  clearly  ex- 
cessive. 

The  rule  has  been  uniformly  applied  where  the  Court 
can,  with  mathematical  certainty,  determine  the  amount 
of  a  correct  verdict,  it  is  its  duty  to  save  the  parties  the 
expense  of  a  new  trial  to  reduce  an  excessive  verdict  to 
the  correct  amount.  But  where  the  record  does  not 
make  a  mathematical  determination  possible  in  unliqui- 
dated damage  cases,  it  should  not  substitute  its  opinion 
for  that  of  the  jury  and  enter  a  judgment  for  a  lesser 
amount,  but  can  only  order  a  new  trial.  Grand  Trunk 
Western  R.  Co.  v.  H.  W.  Nelson  Co.,  Inc.,  118  F.  2d 
252;  Cyc.  of  Federal  Procedure,  2nd  Ed.,  Vol.  8,  page 
162,  Note  91.  The  Court  in  such  a  situation  finds  in 
effect  a  failure  of  proof  to  sustain  the  full  amount  but 
sufficient  proof  to  sustain  the  lesser  amount.  The  evi- 
dence on  damage  in  this  case  does  not  occupy  a  great 
deal  of  space  in  the  record.  The  jury  returned  a  verdict 
of  $68,377.20,  which  included  $974.71  the  agreed  dam- 
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age  for  funeral  expenses.  The  jury  was  directed  to  take 
into  consideration  contributory  negligence  of  the  de- 
cedent and  the  pecuniary  value  to  the  cross-appellant 
of  the  loss  of  advice  and  counsel  as  to  the  business  af- 
fairs of  the  family.  The  jury  arrived  at  this  figure  from 
the  evidence  that  decedent  was  21  years  of  age  at  the 
time  of  his  death,  with  a  life  expectancy  of  42  years. 
That  at  the  time  of  his  death  he  was  earning  a  gross 
income  of  $1500  to  $1800  per  month,  with  a  net  income 
of  $300  per  month  over  and  above  of  $400  a  month 
payments  on  the  conditional  sales  contract  of  his  truck. 
That  a  life  annuity  paying  $1,000  a  year  for  a  woman 
23  years  of  age,  or  a  man  21  years  of  age,  would  have 
a  present  value  of  $33,917.  The  income  tax  record  of 
the  decedent  for  the  year  1948  showed  a  net  income  of 
$1,256.28,  and  for  the  first  8  months  of  1949  his  net 
income  was  $2,127.59,  which  the  Court  in  its  memo 
opinion  calculated  to  make  him  a  yearly  income  for  the 
year  1949  of  $3,000.00.  The  evidence  further  showed 
the  decedent  was  in  perfect  health,  a  good,  industrious 
worker,  a  good  mechanic,  having  no  bad  habits,  who  did 
not  drink  or  smoke,  saved  his  money,  and  was  working 
toward  buying  a  farm.  It  further  demonstrated  that  he 
performed  personal  services  having  a  pecuniary  value 
for  cross-appellant  by  way  of  advice  and  counsel  as  to 
the  management  of  the  business  affairs  of  the  family. 

Sincere  and  honest  effort  has  been  made  to  discover 
a  conceivable  mathematical  basis  by  which  the  Court 
could  arrive  at  the  figure  of  $21,877.20  as  the  figure  by 
which  the  proof  failed  or  the  jury  wrongfully  exceeded, 
to  no  avail. 
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That  there  was  substantial  evidence  to  support  the 
jury's  verdict  of  $68,377.20  in  the  record  is  easily  demon- 
strated. The  actuary  testified  that  the  present  worth  of 
$1,000  for  a  woman  23  years  old  was  $33,917.  The  an- 
nual income  of  decedent  as  shown  by  his  income  tax 
statements  was  approximately  $3,000.  Therefore  3  times 
$33,917  would  give  the  present  worth  of  $101,751.  In 
addition  to  this  the  parties  stipulated  the  damages  due 
to  funeral  expense  were  $974.41.  This  does  not  add  any- 
thing for  the  personal  service  and  advice  and  counsel  and 
management  of  business  affairs  of  the  family  that  has 
substantial  pecuniary  value,  or  the  recognized  fact  that 
a  man's  income  usually  increases  after  he  reaches  the 
age  of  21.  But  if  the  testimony  of  the  wife  is  taken  to 
the  effect  that  he  netted  $300  per  month  plus  $400  paid 
on  his  truck,  or  $700  per  month,  is  used,  we  have  a 
yearly  income  of  $8400,  which,  on  the  basis  of  $33,917 
for  each  thousand,  gives  a  present  worth  of  $284,902.80. 
This  exhausts  all  of  the  testimony  on  damages,  none  of 
which  was  controverted.  However,  it  must  be  remem- 
bered that  the  complaint  limited  the  recovery  of  cross- 
appellant  to  $75,000  and  funeral  expenses.  That  the 
jury  arrived  at  their  verdict  in  a  thoughtful  and  accurate 
manner,  following  closely  the  instructions  of  the  Court,  is 
demonstrated  as  follows:  The  evidence  showed  greater 
damage  than  was  permitted  under  the  complaint.  There- 
fore, the  jury  started  at  $75,000.00,  the  amount  to  which 
the  recovery  was  limited,  and  to  this  added  the  sum  of 
$974.71,  the  agreed  amount  of  the  funeral  expenses, 
which  made  a  total  of  $75,974.71.  Then  the  jury  having 
determined    that   the    decedent's    own   negligence    con- 
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tributed  10%  to  his  death,  which  was  admitted  by  coun- 
sel in  the  argument,  reduced  this  amount  by  $7,597.41, 
leaving  $68,377.24,  which  is  within  4^  of  the  verdict  of 
the  jury.  Diligent  and  exhaustive  search  of  the  record 
has  failed  to  discover  any  evidence  that  would  establish 
either  a  failure  of  proof  for  the  sum  found  by  the  jury 
or  proof  that  the  pecuniary  loss  of  cross-appellant  was 
$21,877.20  less  than  that  found  by  the  jury,  or  was  only 
no  more  than  $46,500.  It  is  apparent  that  the  Court 
must  have  used  some  method  to  arrive  at  this  figure  to 
have  been  able  to  establish  the  excess  down  to  the  fine 
point  of  20^  but  it  is  likewise  apparent  that  to  do  so  he 
was  required  to  substitute  his  judgment  for  that  of  the 
jury  and  not  being  able  to  designate  mathematically  the 
overplus  he  erred  in  requiring  a  remittitur. 

(3)  United  States  District  Courts  cannot  under- 
mine by  procedural  requirements,  a  state  rule 
which  substantially  affects  the  rights  of  the 
parties. 

(1)  The  United  States  District  Court,  when  enforc- 
ing a  right  arising  under  State  law,  may  not  take  any 
action  which  affects  substantive  rights  as  given  by  State 
law  and  its  constitution. 

Erie  R.  Co.  v.  Tompkins,  304  U.S.  64,  58  S.C. 
817,  82  L.  Ed.  1188,  114  A.L.R.  1487  (1938), 
as  interpreted  by: 

Guaranty  Trust  Company  of  New  York  v.  Grace 
W.  York,  326  U.S.  99,  65  S.C.  1464,  89  L.  Ed. 
2079,  160  A.L.R.  1231  (1945). 

Palmer  v.  Hoffman,  318  U.S.  109,  63  S.C.  477,  89 
L.  Ed.  645,  144  A.L.R.  719  (1943),  both  citing 
with  approval: 
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Simpson  v.  Channel,  110  F.  2d  754,  128  A.L.R. 
394  (1940)  (First  CCA). 

See  also:  Stoner  v.  New  York  Life  Insur.  Co., 
311  U.S.  464,  61  S.C.  336,  85  L.  Ed.  284 
(1940). 

The  Simpson  case,  in  discussing  whether  burden  of 
proof  is  "substantive"  or  "procedural"  says  (128  A.L.R. 
at  398) : 

"Therefore,  inasmuch  as  the  older  decisions  in 
the  Federal  courts,  applying  in  diversity  cases,  the 
Federal  rule  as  to  burden  of  proof  as  a  matter  of 
'general  law',  are  found  upon  an  assumption  no 
longer  valid  since  Erie  R.  Co.  v.  Tompkins  .  .  .  , 
their  classification  of  burden  of  proof  as  a  matter 
of  substance  should  be  re-examined  in  light  of  the 
objective  and  policy  disclosed  in  the  Tompkins 
case." 

On  the  basis  of  the  Guaranty  Trust  Company  case, 
the  Palmer  case  and  the  Simpson  case,  the  American 
Law  Institute  in  its  1948  Supplement  to  the  Restate- 
ment of  the  Law  of  Conflicts  of  Law  added  the  following 
note  to  the  introduction  to  Chapter  12,  part  of  which 
chapter  distinguishes  substance  and  procedure  in  the 
conflicts  sense: 

"This  chapter  does  not  deal  with  the  rules  per- 
taining to  the  extent  to  which  federal  courts  apply 
state  law  and  conversely  .  .  .  because  the  solution 
of  such  problem  is  no  part  of  Conflict  of  Laws." 

(a)  It  is  submitted  that  the  true  test  of  the  rule  be- 
hind the  Tompkins  decision  has  been  stated  by  the 
United  States  Supreme  Court  in  the  Guaranty  Trust 
case,  where  the  Court  said,  in  discussing  burden  of 
proof  (326  U.S.  at  109,  160  A.L.R.  at  1237): 
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"Erie  R.  Co.  v.  Tompkins  was  not  an  endeavor 
to  formulate  scientific  legal  terminology.  It  ex- 
pressed a  policy  that  touches  vitally  the  proper  dis- 
tribution of  judicial  power  between  the  State  and 
Federal  courts.  In  essence,  the  intent  of  the  decision 
was  to  insure  that,  in  all  cases  where  a  federal  court 
is  exercising  jurisdiction  solely  because  of  the  di- 
versity of  citizenship  of  the  parties,  the  outcome  of 
the  litigation  in  the  federal  court  should  be  substan- 
tially the  same,  so  far  as  legal  rules  determine  the 
outcome  of  the  litigation,  as  it  would  be  tried  in  a 
state  court.  The  nub  of  the  policy  that  underlies 
Erie  R.  Co.  v.  Tompkins  is  that  for  the  same  trans- 
action the  accident  of  a  suit  by  a  non-resident  liti- 
gant in  a  federal  instead  of  in  a  State  court  a  block 
away  should  not  lead  to  a  substantially  different 
result.  .  .  .  Erie  R.  Co.  v.  Tompkins  has  been  ap- 
plied with  an  eye  alert  to  essentials  in  avoiding 
disregard  of  State  law  in  diversity  cases  in  the  Fed- 
eral Courts.  A  policy  so  important  to  our  federal- 
ism must  be  kept  free  from  entanglements  with 
analytical  or  terminological  niceties." 

See  also,  Cyclopedia  of  Federal  Procedure,  2nd  Edition, 
Callaghan  and  Co.,  1943,  Sec.  716,  which  says,  in  part 
(page  383  of  Vol.  3) : 

"It  is  a  fair,  if  not  necessary,  construction  of  that 
case  that  it  commits  the  Supreme  Court  to  the  posi- 
tion that  Congress  is  without  power  to  declare  what 
rules  of  substantive  law  shall  govern  the  federal 
courts,  and  that  neither  Congress  nor  the  Supreme 
Court  has  power  to  declare  a  state  rule  of  substan- 
tive law  to  be  other  than  the  courts  of  the  state  have 
established  it,  nor  can  they  undermine  such  a  sub- 
stantive rule  or  destroy  it  by  procedural  require- 
ments." 

The  rules  of  civil  procedure  provide  that  they  "shall 
neither    abridge,    enlarge    nor    modify    the    substantive 
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rights  of  any  litigant".  The  Congress  thus  recognized 
the  distinction  between  substantive  law,  which  generally 
speaking  creates,  defines  and  regulates  rights,  and  pro- 
cedural law  or  adjective  law,  which  prescribes  the 
methods  of  protecting  rights  or  obtaining  redress  for 
their  revision  (1  C.J.S.  1468;  52  C.J.S.  1026;  40  Words 
and  Phrases,  524,  Permanent  Edition). 

Erie  R.  R.  Co.  v.  Tompkins,  304  U.S.  64  (1938), 
holds  that  in  a  diversity  case  a  federal  court  must  follow 
both  the  applicable  stautory  and  court  decision  law  of 
the  state.  The  Guaranty  Trust  v.  York,  326  U.S.  99 
(1945),  holds  that  when  a  federal  court  in  the  exercise 
of  its  diversity  jurisdiction  is  called  upon  to  adjudicate  a 
"stated  created  right",  it  becomes  to  that  purpose  in 
effect  only  another  court  of  the  state,  and  it  cannot 
substantially  affect  the  enforcement  of  the  rights  as  cre- 
ated by  the  state.  In  discussing  the  Erie  case,  it  stated, 
"in  essence,  the  intent  of  that  decision  was  to  insure 
that,  in  all  cases  where  a  federal  court  is  exercising  jur- 
isdiction solely  because  of  the  diversity  of  citizenship 
of  the  parties,  the  outcome  of  the  litigation  in  the  federal 
court  shall  be  substantially  the  same,  so  far  as  legal 
rules  determining  the  outcome  of  the  litigation,  as  it 
would  be  if  tried  in  a  state  court." 

In  Ragan  v.  Merchants  Transfer  Company,  337  U.S. 
530  (1949),  where  the  effect  of  a  state  statute  of  limita- 
tions was  in  question,  it  was  held  in  effect  that  where 
a  claim  arises  out  of  state  law,  the  federal  court  must 
ascertain  if  and  to  what  extent  it  is  limited,  modified, 
or  substantially  affected  by  state  law,  and  if  there  is 
any  state  law  which  substantially  affects  the  claim  it 
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must  be  applied  regardless  of  whether,  in  the  conven- 
tional situation,  it  is  substantive  or  remedial  in  char- 
acter. Moreover,  if  there  is  a  conflict  between  the  state 
law  and  the  rules  of  civil  procedure,  the  former,  it  would 
seem,  would  prevail.  The  court  has  further  said,  in 
Woods  V.  Interstate  Realty  Co.,  337  U.S.  534  (1949), 
that  under  the  rule  of  Erie  v.  Tompkins,  in  a  diversity 
case,  if  the  courts  of  the  state  are  closed  to  an  action  it 
may  not  be  brought  in  a  federal  court.  This  rule  was 
further  extended,  and  by  plain  inference  followed,  in 
Cohen  v.  Beneficial  Loan  Corporation,  337  U.S.  541 
(1949),  where  it  is  suggested  that  if  the  rules  had  in  any 
material  particular  been  in  conflict  with  the  state  law, 
the  latter  would  govern. 

In  the  instant  case,  we  can  say  that  the  action  of 
the  trial  court  was  to  materially  de- limit  and  modify 
cross-appellant's  right  of  action  and  right  to  recover  by 
substituting  its  judgment  for  that  of  the  jury,  which 
action  was  contrary  to  state  law. 

(b)  Further  authority  in  support  of  cross-appellant's 
proposition  is  cited  as  follows: 

Brown  v.  Western  Railway  oi  Alabama,  338  U.S.  294, 

S.C -.   (1949),  the  converse  of  the  present  case 

was  before  the  United  States  Supreme  Court  in  a  case 
where  a  state  court  was  used  to  enforce  a  federal  right 
arising  under  the  Federal  Employers'  Liability  Act.  The 
trial  court  sustained  a  general  demurrer  to  the  com- 
plaint and  dismissed  the  action.  The  state  rule  declared 
that  such  a  dismissal  was  a  bar  to  further  action.  Af- 
firmed in  the  state  appellate  court.    On  appeal  to  the 
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U.  S.  Supreme  Court,  it  was  held  that  the  state  rule 
was  not  binding  in  this  case.  At  p.  296,  the  majority  of 
the  court  said: 

"The  argument  is  that  while  state  courts  are 
without  power  to  detract  from  'substantive  rights' 
granted  by  Congress  in  FELA  cases,  they  are  free 
to  follow  their  own  rules  of  'practice'  and  'pro- 
cedure'. ...  A  long  series  of  cases  previously  de- 
cided, from  which  we  see  no  reason  to  depart,  makes 
it  our  duty  to  construe  the  allegations  of  this  com- 
plaint ourselves  in  order  to  determine  whether  peti- 
tioner has  been  denied  a  right  of  trial  granted  him 
by  Congress.  This  federal  right  cannot  be  defeated 
by  the  forms  of  local  practice." 

Brady,  Administratrix  v.  Southern  Railway  Co.,  320 
U.S.  476,  S.C.  (1943).  Again  a  converse  situa- 
tion where  an  action  under  FELA  was  brought  in  a 
state  court.  A  judgment  for  the  plaintiff  was  reversed  by 
the  state  supreme  court  on  the  ground  that  the  evidence 
was  insufficient  to  support  the  verdict  of  the  jury.  On 
appeal  it  was  held  (at  p.  473)  : 

"Only  by  a  uniform  federal  rule  as  to  the  neces- 
sary amount  of  evidence  may  litigants  under  the 
federal  act  receive  similar  treatment  in  all  states." 

In  Palmer  v.  Moran,  44  F.  Supp.  704  (1942),  the 
Federal  District  Court  for  the  Middle  District  of  Penn- 
sylvania heard  a  diversity  case  arising  out  of  an  automo- 
bile accident  in  Pennsylvania.  The  Federal  District 
court  ordered  a  remittitur  and  quoted  from  a  specific 
Pennsylvania  statute  as  the  basis  for  its  authority  to  re- 
quest such  a  remittitur. 

In  each  of  the  following  cases,  a  state  created  right 
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was  being  enforced  in  a  Federal  court  because  of  the 
diversity  of  citizenship  of  the  parties.  In  each  case,  the 
Federal  court  relied  upon  state  law  to  govern  when  the 
question  of  sufficiency  of  evidence  was  at  issue: 

Gutierrez,    et    al.    v.    Public    Service    Interstate 
Transport  Co.,  168  F.  2d  678  (1948),  2d  CCA. 

General  Ace.  Fire  &  Life  Assur.   Corp.,  Ltd.   v. 
Schero,  et  ah,  100  F.  2d  775  (1947),  5th  CCA. 

Van  Sant  v.  American  Express  Co.,  169  F.  2d  355 
(1947),  3rd  CCA. 

Moran  v.  Pittsburgh-Des  Moines  Steel  Co.,   166 
F.  2d  908  (1948),  3rd  CCA. 

Waldron  v.  Aetna  Casualty  &=  Surety  Co.,  141  F. 
2d  230  (1944). 

Bergeron  v.  Mansour,   152   F.   2d  27   (1945),   1st 
CCA. 

Carter  v.  Kurn,  et  al,  127  F.  2d  415  (1942),  8th 
CCA. 

Walker  v.  Prud.  Ins.  Co.  of  America,  127  F.  2d 
938  (1942),  5th  CCA. 

Cooper  V.  Brown,  126  F.  2d  874  (1942),  3rd  CCA. 

Sierocinski  v.  E.  I.  Dupont  De  Nemours  ^  Co., 
118  F.  2d  531  (1941),  p.  534. 

Lennig  v.   New  York  Life  Ins.,   122    F.   2d   871 
(1941),  3rd  CCA. 

Allen  V.  Pa.  R.  Co.,  120  F.  2d  63  (1941)  7th  CCA. 

Cohen   v.   Beneficial  Loan   Corp.,   337   U.S.    541 
(1949),  see  30  Or.  L.  Rev.  p.  555. 

Huddleston  v.  Dwyer,  322  U.S.  232  (1944). 

(c)  The  effect  of  the  Erie  R.  R.  v.  Tompkins  doctrine 
was  recognized  by  the  Court  of  Appeals  for  the  Ninth 
Circuit  in  Covey  Gas  and  Oil  Co.  v.  Cfiecketts,  et  ux, 
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187  F.  2d  561  (1951),  where  the  power  of  the  Federal 
appellate  court  under  the  Federal  rules  and  the  power 
of  the  Idaho  appellate  court  under  Idaho  rules  happened 
to  coincide.    This  court  said: 

"The  decisions  cited  above  make  it  unnecessary 
to  consider  the  contention  of  appealing  cogency, 
that  a  jury-tried  diversity  suit  based  upon  a  liability 
based  upon  a  state  statute  and  not  existing  at  com- 
mon law  is  not  a  'suit  at  common  law'  as  that  term 
is  used  in  the  Seventh  Amendment.  That  conten- 
tion involves  the  effect  of  Erie  R.  R.  v.  Tompkins. 

The  Oregon  Supreme  Court  has  held  that  the  right 
of  action  created  under  the  Oregon  Employers'  Liability 
Act  is  a  statutory  cause  of  action  which  did  not  exist  at 
common  law.  Piukkula  v.  Pillshury- Astoria  Flour  Mills, 
150  Ore.  304  (1935). 

(2)  The  United  States  District  Court,  in  an  action 
brought  under  the  laws  of  the  State  of  Oregon  based 
upon  diversity  of  citizenship  of  the  parties,  is  without 
power  to  set  aside  a  verdict  where  there  has  been  no 
error  in  the  trial  in  a  case  involving  unliquidated  dam- 
ages on  the  sole  ground  that  the  damages  are  excessive 
and  the  District  Court  is  also  without  power  to  order  a 
new  trial  on  such  grounds  if  the  plaintiff  fails  to  file  a 
remittitur. 

(a)  By  virtue  of  the  provisions  of  Amended  Article 
VII,  Section  3,  of  the  Constitution  of  the  State  of  Ore- 
gon, a  trial  court  cannot  set  aside  a  verdict  for  unliqui- 
dated damages  on  the  sole  ground  that  it  is  excessive 
unless  the  trial  court  can  affirmatively  say  that  there  is 
no  evidence  to  support  such  verdict. 
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Van    Lorn    v.    Schneider  man,    187    Ore.    89    (1949), 
holds : 

"In  the  State  of  Oregon,  the  Circuit  Courts  no 
longer  have  the  power  to  set  aside  a  verdict  in  an 
action  for  unliquidated  damages  on  the  ground  that 
the  verdict  is  excessive.  .  .  .  Article  VII  (a)  3  of 
the  Constitution  of  Oregon  governing  this  matter  is 
not  a  grant  of  power  through  the  Courts  but  a 
limitation  of  their  power.    .    .    ." 

The  Court  went  on  further  to  quote  from  the  Oregon 
Constitution  as  follows: 

"...  and  no  fact  tried  by  jury  shall  be  other- 
wise re-examined  in  any  court  of  this  state  unless 
the  court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict.    .    .    ." 

The  same  is  true  of  the  Supreme  Court  of  the  State 
of  Oregon. 

The  Court  then  went  on  to  say: 

"This  last  clause  forbids  re-examination  of  a  fact 
found  by  a  jury  otherwise  than  by  another  jury 
(citation),  and  is  transgressed  every  time  that  a 
court  undertakes  to  revise  or  correct  a  jury's  finding 
of  fact.   .    .   ." 

Timmins  v.  Hale,  122  Ore.  24,  43  (1927). 

Buchanan  v.  Lewis  A.  Hicks  Co.,  66  Ore.  503,  509, 

512   (1913),  in  the  denial  for  the  petition  on 
rehearing. 

Gillilan  v.  Portland  Crematorium  Assoc,  120  Ore. 
286,  296  (1927). 

Dictum  in  Hust  v.  Moore- McCormick  Lines,  Inc., 
180  Ore.  409  (1947). 
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(b)  Nor  can  a  trial  court  in  the  State  of  Oregon, 
under  the  same  circumstances,  direct  that  a  remittitur 
be  submitted  in  lieu  of  an  order  for  a  new  trial. 

Gillilan  v.  Portland  Crematorium  Assoc,  120  Ore. 
286,  296  (1927),  in  which  a  trial  court  sua  sponte  re- 
duced a  verdict  as  excessive  where  there  was  no  error  on 
the  record.  The  Supreme  Court  of  the  State  of  Oregon 
at  p.  296  stated  that  the  Circuit  Court  had  no  such 
authority.    See  also  Van  Lom  v.  Schneiderman,  supra. 

It  is  contended  that  the  language  "revise  or  correct" 
is  sufficiently  broad  and  was  intended  to  be  sufficiently 
broad  so  as  to  cover  the  direction  of  a  remittitur  by  the 
trial  court  in  lieu  of  a  new  trial.  Logically,  once  the 
premise  is  established,  as  it  has  been,  that  the  trial  court 
cannot  set  aside  a  verdict  as  excessive,  it  would  be  a  non 
sequitur  to  argue  that  the  trial  court  can  still  force  a 
revision  of  the  jury's  findings  through  the  demand  for 
a  remittitur.  Considered  from  a  practical  standpoint, 
because  of  the  known  time  delay,  cost,  and  uncertainty 
of  a  new  trial,  to  allow  such  a  power  to  remain  in  an 
Oregon  trial  court,  would  be  tantamount  to  a  denial  of 
the  Constitutional  protections  found  in  Amended  Art. 
VII,  Sec.  3  of  the  Oregon  Constitution. 

(3)  The  failure  of  the  United  States  District  Court 
to  recognize  the  dictates  of  the  Amendment  to  the  Con- 
stitution of  the  State  of  Oregon  substantially  affects  the 
rights  of  the  parties  as  they  existed  under  the  law  from 
which  they  arose. 

Hust  V.  Moore-McCormick  Lines,  Inc.,  180  Or,  409. 
Where  a  right  arising  under  a  Federal  statute  was  tried 
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by  an  Oregon  court.  On  appeal  tlie  Oregon  Supreme 
Court  was  asked  to  exercise  powers  granted  to  it  by 
Amended  Article  VII,  Section  3,  of  the  Oregon  Consti- 
tution. The  Oregon  court  refused  to  exercise  such  pow- 
ers in  this  case  because  it  said  the  Oregon  court  must 
act  in  a  manner  similar  to  that  in  which  a  federal  ap- 
pellate court  would  act  when  reviewing  the  action  of  a 
federal  court  (quoting  at  p.  418  from  McCauley  v.  Pa- 
cific Atlantic  Steamship  Co.,  167  Or.  80  (1941),  a  de- 
cision consonant  with  the  argument  in  this  brief).  At 
pages  429-430,  the  Oregon  court  said  that  the  relation- 
ship between  the  judge  and  jury  was  substantive  in 
nature  and  that  the  amendment  to  the  Oregon  Constitu- 
tion could  not  be  followed  under  the  guise  that  it  was 
merely  procedural  for  to  do  so  would  basically  alter  the 
rights  of  the  parties. 

See  also:  Cases  and  material  cited  under  1(a)  above 
and 

Judge  Herbert  F.  Goodrich,  Handbook  of  the 
Conflicts  of  Laws,  3rd  edition.  West  Publishing 
Co.,  1949,  pp.  40-45. 

SUMMARY 

A  conditional  remittitur  reserving  unto  cross-appel- 
lant the  right  to  appeal  the  act  of  the  Court  in  requiring 
it  is  not  a  waiver  or  relinquishment  of  cross-appellant's 
right  to  appeal.  Further,  the  trial  court  had  no  legal 
right  to  require  that  a  remittitur  be  made,  so  the  pur- 
ported remittitur  is  of  no  legal  effect  and  leaves  the 
record  as  though  none  had  been  filed.  Where  the  amount 
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of  the  excess  of  t±ie  jury's  verdict  over  the  proof  cannot 
be  separated  and  fairly  ascertained,  the  court  erred  in 
requiring  a  remittitur.  United  States  District  Courts 
cannot  undermine  by  procedural  requirements  or  other- 
wise a  state  rule  that  circuit  courts  of  the  State  of  Ore- 
gon no  longer  have  the  power  to  set  aside  a  verdict  in  an 
action  for  unliquidated  damages  on  the  ground  that  the 
verdict  is  excessive  unless  the  trial  court  can  affirmatively 
state  that  there  is  no  evidence  to  support  the  verdict. 
In  all  cases  where  a  federal  court  is  exercising  jurisdic- 
tion solely  because  of  the  diversity  of  citizenship  of 
the  parties,  the  outcome  of  the  litigation  in  the  federal 
court  should  be  substantially  the  same,  so  far  as  legal 
rules  determine  the  outcome  of  the  litigation,  as  it 
would  be  if  tried  in  a  state  court.  A  trial  court  can  com- 
mit error  in  granting  a  new  trial  or  threatening  as  an 
alternative  to  require  remittitur.  The  Court  should  cor- 
rect the  trial  court's  error  and  direct  that  judgment  be 
entered  to  conform  to  the  verdict  of  the  jury. 

Respectfully  submitted, 

Emerson  U.  Sims, 
Harry  George,  Jr., 
William  A.  Babcock, 

Attorneys  for  Cross -Appellant 
Kathleen  Hutchens. 
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JURISDICTIONAL  STATEMENT 

This  is  an  action  at  law  between  citizens  of  different 
states  in  which  the  appellee  Hutchens  claims  damages 
of  $75,974.71  against  the  appellant.  (Pre-Trial  Order, 
R.  9,  21 )  Judgment  in  the  sum  of  $46,500,  together  with 
plaintiff's  costs  and  disbursements,  has  been  entered 


against  the  appellant  based  upon  the  verdict  and  a  cer- 
tain remittitur.  (Order  directing  Entry  of  Judgment, 
R.  71)  It  is  contended  that  the  United  States  District 
Court  of  the  District  of  Oregon  has  jurisdiction  of  this 
action  upon  the  basis  of  the  above  facts,  under  28 
U.S.C.A.,  §  1332  (a)  (1);  and  that  this  court  has  juris- 
diction of  this  appeal  under  28  U.S.C.A.,  §  1291. 

STATEMENT  OF  THE  CASE 

Dean  Hutchens,  appellee's  decendent,  was  found 
dead  alongside  his  truck  on  a  log  unloading  dock  owned 
by  the  appellant  C.  D.  Johnson  Lumber  Corporation. 
(R.  9-11)  The  decedent  had  a  contract  with  W.  R. 
Francis,  a  logging  operator,  to  haul  logs  from  Francis' 
operation  at  an  agreed  rate  per  thousand  board  feet  for 
the  haul  as  compensation  for  the  decedent's  truck  and 
for  his  services  as  driver  thereof.  (R.  13)  Francis,  in 
turn,  had  contracted  with  the  appellant  to  cut  and  haul 
logs  to  Toledo  for  $15.00  per  thousand  board  feet  net 
water  scale  (Defendant's  exhibit  1,  R.  280).  The  logs 
were  scaled  in  the  water.  (R.  244-5)  The  decedent  was 
in  the  process  of  unloading  a  log  under  Francis'  contract 
with  the  appellant  when  he  was  killed. 

The  decedent  was  killed  by  being  struck  by  the  log 
carried  on  his  truck  while  he  was  in  a  position  between 
the  trailer  of  his  truck  and  a  brow  log  at  the  water  edge 


of  the  dock.  (R.  10)  That  position  was  directly  in  the 
path  the  log  had  to  roll  in  being  dumped  into  the  water 
pursuant  to  appellant's  contract  with  Francis.  Francis 
reimbursed  the  appellant  for  wages  paid  the  crane  oper- 
ator on  the  dock  for  the  time  the  operator  spend  unload- 
ing logs  brought  in  by  Francis.  (R.  279-80,  283-5) 

The  case  arises  under  the  Oregon  Employer's  Li- 
ability Act,  O.C.L.A.  §  102-1601—1606,  which  is  a 
statute  unique  to  Oregon  and  is  preferred  by  claimants 
for  wrongful  death  since  it  is  not  subject  to  the  $15,000 
limit  to  recovery  provided  for  by  Oregon's  ^vrongful 
death  statute.  O.C.L.A.  §  8-903 — 4.  Furthermore  the  Act 
limits  the  defense  of  contributory  negligence  and  re- 
covery is  paid  directly  to  the  beneficiary  without  the 
necessity  of  passing  through  the  estate.  O.C.L.A.  §102- 
1604,  §  1606.  (Text  of  the  Act  set  out  in  Appendix) 

The  protection  afforded  an  employee  by  the  Oregon 
Employers'  Liability  Act  is  also  distinct  from  that  pro- 
vided by  workmen's  compensation  as  to  which  Oregon 
has  one  of  the  usual  type  statutes,  (O.C.L.A.  102-1701 
et  seq.)  Before  bringing  this  action  the  plaintiff  as 
widow  of  the  deceased  claimed  workmen's  compensa- 
tion on  the  theory  that  the  decedent  was  an  employee 
of  Francis;  the  State  Industrial  Accident  Commission 
rejected  that  claim.  (R.  35,  98-99,  108)  When  this  action 
was  begun  the  plaintiff  filed  an  election  to  seek  recovery 


against  a  third  party  (appellant  here)  and  not  his  em- 
ployer. (R.  3)  This  notice  of  election  is  required  by  the 
workmen's  compensation  statute.  O.C.L.A.  §  102-1729. 

The  logging  contractor,  Francis,  was  joined  as  a 
third  party  defendant  in  this  action.  On  January  20, 
1950,  appellee  Hutchens  moved  the  court  for  an  order 
that  separate  pre-trial  conferences  and  separate  trials 
be  held  in  the  principal  and  in  the  third  party  actions. 
(R.  4-6)  On  June  14,  1950  after  pre-trial  conferences 
had  been  had,  the  coui't  entered  an  order  that  the  issues 
between  the  appellee  and  appellant  be  segregated  and 
that  issues  between  appellant  and  third  party  defend- 
ant be  reserved  for  a  later  disposition.  (R.  8) 

On  May  9,  1950  the  appellant  moved  the  court  for 
an  order  requiring  the  appellee  to  elect  whether  she 
would  proceed  on  the  theory  that  the  decedent  was  an 
employee  of  the  third  party  defendant,  Francis,  or  of 
the  appellant.  (R.  7)  Counsel  for  appellee  stated  at  pre- 
trial conference  on  May  22,  1950,  that  they  abandoned 
any  contention  that  the  decedent  was  an  employee  of 
the  appellant  in  any  way.  (R.  109-110) 

The  case  proceeded  to  trial  before  Judge  Gus  J. 
Solomon  sitting  with  a  jury  on  June  20,  1950.  A  verdict 
for  $68,377.20  in  favor  of  the  plaintiff  was  returned. 

(R.  54) 


Thereafter  appellant  filed  motions  for  judgment  not- 
withstanding verdict  of  the  jury  and  for  a  new  trial. 
(R.  57-63)  Subsequently  the  court  filed  an  opinion  stat- 
ing that  the  verdict  was  excessive  to  the  extent  of 
$21,877.20^  and  if  appellee  should  file  a  remittitur  of 
that  amount,  said  motions  of  appellant  would  be  denied 
and  judgment  entered  on  the  reduced  verdict.  If  no 
such  remittitur  was  filed,  then  motion  for  new  trial 
would  be  granted.  (R.  76)  In  due  course  said  remittitur 
was  filed,  and  appellant's  motions  were  denied  and 
judgment  was  entered  on  the  verdict  as  reduced  being 
for  $46,500,  together  with  the  costs  and  disbursement 
of  the  plaintiff.  (R.  71)  Appellant  then  filed  notice  of 
appeal  from  said  judgment  and  thereafter  appellee  ap- 
pealed from  said  judgment  to  the  extent  that  it  was 
based  on  the  remittitur.   (R.  81,  87) 

Five  main  questions  are  presented  by  this  appeal. 
The  first  is  presented  by  the  first  two  specifications 
which,  respectively,  object  to  part  of  the  charge  given 
and  to  a  similar  instruction  refused  and  is:  must  the  in- 
jured person's  employment  status  as  an  employee  be 
found  before  the  Act  may  be  applied?  The  second  ques- 
tion which  is  raised  by  the  third  specification  is  the  re- 
fusal to  admit  in  evidence  a  certain  ruling  of  the  Indus- 
trial Accident  Commission. 

The  third  question  is  dealt  with  by  the  Specifications 
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No.  IV  through  VI  and  is:  what  is  the  effect  on  recovery 
under  the  Act  if  the  injured  person  was  violating  certain 
statutory  safety  regulations?  Specifications  No.  IV  and 
V  specify  refused  instructions  while  No.  VI  specifies  the 
court's  refusal  to  give  judgment  notwithstanding  the 
verdict. 

All  the  remaining  specifications  specify  refused  in- 
structions. Specification  X  raises  the  question  whether 
the  Act  applies  here  if  there  is  no  intermingling  of  em- 
ployees, and  involves  a  construction  of  the  logging  con- 
tract between  "logger"  and  appellant.  Specifications 
VII  through  IX  raise  the  question  of  who  is  in  charge  as 
defined  in  the  Act  of  the  unloading  operation  and  also 
involve  a  construction  of  the  said  logging  contract. 

SPECIFICATION  OF  ERROR   I 

The  District  Court  erred  in  giving  an  instruction 

which  totidem  verbis  was: 

"Your  first  inquiry  therefore  will  be  whether  the 
work  of  the  plaintiff's  decendent  —  that  is  Dean 
Hutchens — was  engaged  at  the  time  of  the  fatal  ac- 
cident involved  risk  or  danger.  If  you  find  from  a 
preponderance  of  the  evidence  that  the  work  in 
which  Dean  Hutchens  was  engaged  at  the  time  and 
place  of  the  fatal  accident  involved  risk  or  danger, 
then  he  was  entitled  to  the  protection  and  benefits 
of  the  Oregon  Employers'  Liability  Act^  *  *  * 

"Mention  has  been  made  of  the  fact  that  Dean 
Hutchens  was  not  employed  by  the  defendant  but  by 


W.  R.  Francis,  or  that  he  was  self-employed.  In  this 
connection  I  instruct  you  that  his  employment  status 
and  the  contractual  relation  between  Francis  and 
Dean  Hutchens,  or  between  Francis  and  the  defend- 
ant, in  so  far  as  any  issue  in  this  case  is  concerned  is 
immaterial,  and  Dean  Hutchens  was  or  was  not  en- 
titled to  the  benefits  and  protection  of  the  Employers' 
Liability  Act  solely  on  the  basis  of  whether  the  work 
which  he  was  doing  at  the  time  and  the  place  of  the 
accident  involved  risk  or  danger. 


"If  the  plaintiff  failed  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  work  in  which  Dean 
Hutchens  was  engaged  at  the  time  of  the  accident, 
at  the  time  and  place  of  the  accident,  involved  risk 
or  danger,  then  your  deliberations  will  be  at  an  end 
and  you  will  return  a  verdict  for  the  defendant.  On 
the  other  hand,  if  you  find  by  a  preponderance  of 
the  evidence  that  the  work  in  which  Dean  Hutchens 
w^as  engaged  at  the  time  of  the  fatal  accident  did 
involve  risk  or  danger  then  the  defendant  C.  D. 
Johnson  Lumber  Corporation  was  subject  to  the 
Oregon  Employers'  Liability  Act  and  was  under  a 
duty  to  observe  and  carr}^  out  its  provisions."  (R. 
297-299) 


The  grounds  of  objection  urged  at  the  trial  to  said 
instruction  were: 

"Now,  then,  with  respect  to  the  Court's  instruc- 
tion on  the  Employers'  Liability  Act  as  stated  to  the 
jury,  that  they  were  first  to  determine  whether  risk 
and  danger  was  involved  and  if  so  the  Act  would 
apply,  we  would  except  to  that  because  we  feel  that 
that  omits  the  status  of  the  decedent  which  in  effect 
is  along  the  same  line  that  we  have  already  dis- 
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cussed.  That  was  your  instruction  to  them,  that  if 
risk  and  danger  was  involved — and  we  had  a  re- 
quested instruction  on  that  matter  about  interming- 
ling of  employees. 

The  Court:  I  know  the  instruction."  (R.  318) 


"The  Court:  You  may  have  your  exceptions."  (R. 
320) 

Said  specification  of  error  covers  questions  raised  by 
Appeal  Point  2. 

SPECIFICATION  OF  ERROR  II 

The  District  Court  erred  in  refusing  to  give  the  fol- 
lowing requested  defendant's  instructions  No.  XV  and 
XVII  which  totidem  verbis  were: 

"I  instruct  you  that  if  you  find  from  the  evi- 
dence that  the  deceased  was  an  independent  con- 
tractor or  an  independent  subcontractor  that  this 
particular  action  cannot  be  maintained  by  the  plain- 
tiff and  your  verdict  would  be  for  the  defendant. 
This  particular  law  is  designed  to  apply  to  employees 
only  and  not  to  independent  contractors,"  (No.  XV) 

"I  instruct  you  that  if  you  find  from  the  evidence 
that  under  the  Logging  contract  that  it  was  the  re- 
sponsibility of  the  Logger  to  deliver  the  logs  in  the 
water,  then,  in  that  event,  the  logger  would  be  in 
control  of  the  log  until  it  was  dumped  in  the  water 
and  it  would  be  up  to  the  Logger  to  comply  with  the 
provisions  of  the  E.L.A."  (No.  XVII)  (R.  44-5) 

The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  the  said  instructions  were: 


"And  also  we  ask  the  Court  for  an  exception  to 
the  Court's  failure  to  give  defendant's  requested  in- 
struction No.  17.  I  am  aware  of  the  fact  that  the 
Court  has  taken  a  different  view  of  the  law  in  the 
case  than  we  do,  and  that  instruction  has  to  do  with 
what  we  considered  a  defense  in  the  event  Hutchens 
was  an  independent  contractor,  it  being  our  theory 
that  if  he  were  an  independent  contractor,  if  he  was 
an  independent  contractor,  that  he  would  not  be  en- 
titled to  the  benefits  of  the  Act. 

"The  Court:  You  raised  that  in  the  question  on 
the  motion  for  a  directed  verdict?" 

"Mr.  Powers:  Yes.  The  instructions  go  to  the 
same.  *  *  *  (R.  317)" 


"The  Court:  You  may  have  your  exceptions." 
(R.  320) 


The  above  specification  challenges  only  the  refusal 
of  a  single  requested  instruction  which  is  erroneously 
referred  to  as  "No.  XVII."  From  the  context  it  is  clear 
that  appellant's  counsel  had  in  mind  appellant's  in- 
struction No.  XV  rather  than  No.  XVII.  The  context  also 
makes  it  clear  that  the  court  so  understood  him.  The 
court's  reference  to  appellant's  motion  for  a  directed 
verdict  make  it  indisputable  that  the  court's  attention 
was  drawn  to  the  objected  to  matter  and  the  grounds  of 
defendant's  objections.  (R.  292) 

Said  specification  of  error  covers  questions  raised 
by  Appeal  Point  7.    (Specifications  of  Error  I  and  II 
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raise  similar  questions  of  law  and  are  hence  argued 
together  below. ) 

Point:  The  Oregon  Employers'  Liability  Act  only  protects 
persons  who  are  employees  of  someone  and  therefore  the 
employment  status  of  a  claimant  must  be  determined. 

Both  defendant's  requested  instruction  No.  XV  and 
the  charge  as  actually  given  raise  a  single  point  of  law: 
does  the  Oregon  Employers'  Liability  Act  apply  irres- 
pective of  status  of  an  injured  person  as  an  independent 
contractor  if  the  work  involved  risk  or  danger?  The  court 
in  its  opinion  denying  defendant's  motion  for  a  new^ 
trial,  states  the  basis  of  its  view: 

"Even  though  many  of  the  cases  refer  to  the 
fact  that  the  injured  workman  was  an  employee, 
coverage  under  the  Act  was  dependent  upon  wheth- 
er an  injured  workman's  duties  required  him  to  be 
about  the  machinery  or  hazardous  work  of  the  own- 
er in  the  accomplishment  of  a  cominon  purpose  in 
which  the  owner  had  an  interest.  In  my  opinion,  it 
is  immaterial  whether  an  injured  w^orkman  is  re- 
quired to  be  on  the  premises  and  perform  work  by 
reason  of  a  master  and  servant  relationship  with 
either  the  owner  or  contractor  or  because  of  a  con- 
tract with  either  of  them.  It  is  the  nature  of  the 
work  and  not  the  technical  legal  status  of  the  work- 
man which  controls."  (R.  74) 


The  appellant  contends  that  this  interpretation  of 
the  Act  is  contrary  to  the  consistent  construction  estab- 
lished by  the  decisions.  The  trial  court  recognizes  these 
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difficulties  but  attempts  to  distinguish  the  cases  con- 
trary to  its  view  by  saying  that  such  cases  merely  refer 
(incidentally)  to  the  fact  that  the  injured  workman  was 
an  employee. 

There  is  no  question  that  this  Act  adopted  by  initi- 
ative petition  in  1910  is  full  of  ambiguities  which  have 
had  to  be  resolved  by  construction.  For  example,  see 
Saylor  v.  Enterprise  Electric  Co.,  106  Or.  421,  212  Pac. 
477.  Now,  however,  the  general  pattern  of  interpreta- 
tion of  this  unique  Act  has  been  established. 

In  interpreting  the  final  "and  generally"  clause  the 
following  matters  are  no  longer  disputable.  In  Coomer 
V.  Supple  Investment  Co.,  128  Or.  224,  274  Pac.  302,  the 
court  held  that  the  Act  applied  to  an  employee  of  a 
customer  of  the  defendant  who  was  lawfully  using  the 
defendant's  appliances. 

The  Coomer  case  followed  the  case  of  Rorvik  v.  North 

Pac.  Lumber  Co.,  99  Or.  58,  190  Pac.  331,  195  Pac.  163. 

Coomer,  supra,  228.  Of  the  Rorvik  case  the  court  has 

said: 

"In  Rorvik  v.  North  Pacific  Lumber  Co.,  99  Or. 
58  (190  Pac.  331,  195  Pac.  163),  we  ruled  that 
where  an  employee  of  one  corporation  employer  is 
injured  or  killed  by  the  failure  of  another  corpora- 
tion employer,  although  not  an  employer  of  the  one 
injured  or  killed,  to  use  the  precaution  required  by 
the  Employers'  Liability  Act,  the  employee  or  his 
beneficiary  could  maintain  an  action  against  the 
culpable  employer  under  the  provisions  of  the  Em- 
ployers' Liability  Act." 
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The  quotation  continues: 

"The  opinion  in  Clayton  v.  Enterprise  Electric 
Co.,  82  Or.  149  (161  Pac.  411),  is  authority  for  the 
same  doctrine;  and  a  statement  in  Turnidge  v. 
Thompson,  89  Or.  637,  653  (175  Pac.  281),  is  an 
approval  of  the  doctrine.  It  is  not  necessary  at  this 
time  to  re-examine  the  soundness  of  the  doctrine 
mentioned;  for  the  decedent  was  not  an  employee  of 
any  employer.''''  Say  lor  v.  Enterprise  Electric  Co., 
106  Or.  421,  436,  212  Pac.  477.  (Emphasis  supplied) 

The  Saylor  case  itself  applied  the  established  con- 
structional rule  that  the  Act  does  not  extend  coverage 
to  any  person  not  "an  employee  of  any  employer."  The 
court  set  up  its  problem  there  as  follows: 

"If,  however,  the  act  with  all  its  incidents  gov- 
erns no  actions  for  damages  except  those  brought  by 
employees,  then  the  judgment  must  be  affirmed, 
even  though  it  is  assumed  that  the  decedent  was 
engaged  in  work  about  the  wire."  Saylor,  supra,  436. 
(Emphasis  supplied) 

Judgment  for  the  defendant  was  affirmed  and  so 
the  case  must  be  understood  as  holding  that  the  statute 
protects  only  employees  or  their  substitutes  by  reason  of 
death.  The  court  in  its  analysis  of  the  Act  considered  the 
phrase  in  the  Act's  title  "actions  by  employees  against 
employers." 

"There  is  ample  room  for  saying  that  'actions 
by  employees  against  employers'  means  by  em- 
ployees and,  in  case  of  death,  their  substitutes  speci- 
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fied  in  the  statute;  but  there  is  no  room  whatever 
for  saying  that  the  word  'employees'  includes  one 
who,  though  engaged  in  work,  was  not  an  employee 
of  any  person."  Saylor,  supra,  439. 


The  Rorvik  case  on  which  the  court  below  relied  was 
decided  in  accordance  with  the  rule  that  the  status  of 
the  injured  person  is  an  important  consideration  in 
applying  the  Act.  By  the  time  of  the  Rorvik  case  it  had 
become  well  established  that  despite  the  broad  language 
of  the  "and  generally"  clause  that  the  Act  did  not  ex- 
tend coverage  to  the  general  public  as  such.  Turnidge  v. 
Thompson,  89  Or.  637,  175  Pac.  281.  A  sentence  from  the 
opinion  in  the  Rorvik  case  neatly  illustrates  the  restric- 
tive interpretation  which  has  been  given  this  Act.  The 
court  after  noting  the  intermingling  of  the  employees  of 
the  two  companies  there  states: 

"The  vessel  could  not  be  loaded  in  any  other 
manner,  and  while  deceased  was  in  one  sense  a 
'member  of  the  public',  in  another  he  was  an  em- 
ployee engaged  in  working  about  or  in  the  vicinity 
of  machinery,  found  by  the  jury  to  be  dangerous, 
which  brings  the  case  squarely  within  the  rule  an- 
nounced in  Clayton  v.  Enterprise  Electric  Co.,  82 
Or.  149  (161  Pac.  411)."  Rorvik  v.  North  Pac.  Lum- 
ber Co.,  99  Or.  58,  78,  190  Pac.  331,  195  Pac.  163. 

In  the  Clayton  case  the  pattern  of  the  Rorvik  case 
existed:  an  employee  of  one  employer  succeeded  in  hold- 
ing a  related  employer,  that  is,  a  pumping  plant  em- 
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ployee  held  a  power  company  liable  under  the  Act.  Turn- 
idge  V.  Thompson,  89  Or.  637,  653,  175  Pac.  281 ;  Drefs  v. 
Holman  Transfer  Co.,  130  Or.  452,  455-6,  280  Pac.  505. 
Since  the  Clayton  case  the  court  has  repeatedly  followed 
its  rule  of  construction  limiting  coverage  to  persons  who 
were  employees  of  some  employer,  and  no  case  holding 
has  gone  beyond  that.  Walters  v.  Dock  Commission,  126 
Or.  487,  505,  266  Pac.  634,  270  Pac.  778;  McKay  v.  Pa- 
cific Bldg.  Materials  Co.,  156  Or.  578,  592,  68  P.  2d  127. 

This  constructional  pattern  was  recognized  by  this 
court  in  Pacific  States  Lumber  Co.  v.  Bar  gar,  10  F.  2d 
335,  336.  This  court  further  recognized  that  this  con- 
struction is  binding  upon  the  federal  courts.  The  issue 
here  presented  is  then  very  narrow:  does  the  Oregon 
Employers'  Liability  Act  as  construed  by  the  Oregon 
courts  require  a  determination  that  that  workman  is  an 
employee  of  someone  before  the  Act  applies?  Or  stated 
in  terms  of  this  case's  facts:  is  an  independent  contractor 
granted  the  benefit  of  the  Act?  In  short,  is  the  injured 
person's  status  one  of  the  determinative  facts  of  cover- 
age by  the  Act? 

The  answer  of  the  case  law  is  clear  and  unambigous: 
the  Act  does  not  apply  to  indepedent  contractors  since 
it  is  restricted  to  persons  who  are  employees  of  someone. 
Helzer  v.  Wax,  127  Or.  427,  272  Pac.  556,  is  controlling 
here.  In  that  case  the  court  held  that  a  person  there 
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employed  to  remove  garbage  was  an  independent  con- 
tractor and  therefore  not  entitled  to  the  benefits  of  the 
Act.  That  case  requires  a  holding  here  that  the  court 
below  erred  in  refusing  to  instruct  the  jury  that  it  must 
determine  the  employment  status  of  the  decedent  before 
the  Act  could  apply  here  and,  specifically,  in  refusing  to 
instruct  the  jury  that  the  Act  does  not  apply  to  inde- 
pendent contractors. 

The  charge  of  the  court  below  deprived  the  appellant 
of  its  theory  of  defense  since  under  the  charge  it  was 
immaterial  whether  the  decedent  was  an  independent 
contractor  or  not.  The  words  of  the  court  in  the  Helzer 
case  demonstrate  that  such  a  view  is  erroneous.  After 
having  analyzed  the  facts  there  to  determine  that  the 
plaintiff  there  was  an  independent  contractor,  the  court 
states: 

"We  come  now  to  the  problem  whether  Section 
6785,  Or.  L.,  which  is  a  portion  of  the  statute  com- 
monly referred  to  as  the  Employer's  Liability  Act, 
includes  one  who  is  an  independent  contractor.  If 
employees  only  are  protected  by  the  requirements 
of  the  act,  the  plaintiff  cannot  recover;  but,  if  an 
independent  contractor,  whose  duties  require  their 
performance  in  an  elevator  shaft,  or  in  the  presence 
of  an  instrumentality  which  creates  a  risk,  or  danger, 
is  also  embraced  within  the  protective  features  of 
the  act,  the  plaintiff  was  possessed  of  a  cause  of 
action  by  virtue  of  it,  if  the  requirements  of  the  act 
were  breached  by  the  defendant. 

"3.   It  is  well  established  that  the  plaintiff  could 
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not  recover  under  the  act  by  virtue  of  his  status  as  a 
member  of  the  pubHc:  Turnidge  v.  Thompson,  89 
Or.  637  (175  Pac.  281);  Malloy  v.  Marshall  Wells 
Hardware  Co.,  90  Or.  303  (173  Pac.  267,  175  Pac. 
659,  176  Pac.  589) ;  Saylor  v.  Enterprise  Electric  Co., 
106  Or.  421  (212  Pac.  477) ;  Brady  y.  Oregon  Lumber 
Co.,  117  Or.  188  (243  Pac.  96,  45  A.L.R.  812). 

"We  revert  to  the  problem  whether  the  foregoing 
circumstances  accompanying  his  condition  as  an  in- 
dependent contractor  place  him  in  a  more  favorable 
situation."  Helzer,  supra,  433-4. 


The  court  then  turns  to  an  analysis  of  the  case  law 
and  distinguishes  Rorvik  v.  North  Pac.  Lumber  Co.,  99 
Or.  58,  190  Pac.  331,  195  Pac.  163,  saying: 

"The  distinction  between  that  case  and  the  pres- 
ent lies  in  the  fact  that  in  the  one  the  injured  party 
was  an  employee,  while  in  the  present  he  is  not.  A 
later  case  to  similar  effect  is  Walters  v.  Dock  Com- 
mission (Or.),  270  Pac.  778.  Counsel  for  plaintiff 
submits  that  one  who  has  achieved  the  office  of 
captain  of  a  vessel  is  upon  a  higher  industrial  and 
economic  level  than  another  whose  task  is  the 
humble  one  of  gathering  rubbish.  Our  duty,  how- 
ever, is  confined  to  the  function  of  interpretation. 
If  we  are  correct  in  our  understanding  that  the  pur- 
pose of  the  act  was  to  protect  only  employees,  coun- 
sel's argument  loses  its  force  when  addressed  to  our 
ears.  Our  past  decisions  in  expounding  the  meaning 
of  the  act  make  repeated  use  of  the  words  employer 
and  employee,  and  recovery  has  been  uniformly 
confined  to  the  latter.  In  Clayton  v.  Enterprise  Elec- 
tric Co.,  82  Or.  149  (161  Pac.  411),  the  deceased 
was  an  employee;  the  decision,  however,  contains 
words  that  might  make  it  seem  recovery  was  on  a 
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different  basis.  A  recent  case  restricting  the  opera- 
tion of  the  act  to  the  emploj^ee  class  is  Brady  v.  Ore- 
gon Lumber  Co.,  117  Or.  188  (243  Pac.  96,  45  A.L.R. 

812). 


"4-6.  Since  the  plaintiff  was  not  an  employee,  but 
was  an  independent  contractor,  we  conclude  that  he 
could  not  maintain  this  action  as  a  beneficiary  under 
the  act."  Helzer,  supra,  437-8,  (Last  emphasis  ours) 

The  Helzer  holding  has  never  been  questioned,  yet 
the  court  below  asserted: 

"It  is  the  nature  of  the  work  and  not  the  technical 
legal  status  of  the  workman  which  controls."  (R.  74) 

If  the  court  below^  is  correct,  it  is  difficult  to  under- 
stand why  the  Oregon  court  thought  it  necessary  to 
devote  over  three  pages  of  its  eleven  page  opinion  in  the 
Helzer  case  to  determining  whether  or  not  under  the 
general  principles  of  law  the  plaintiff  w  as  an  independ- 
ent contractor.  (Pp.  430-433).  Of  the  remaining  eight 
pages  of  the  opinion,  about  five  are  devoted  to  analyzing 
the  law  to  reach  the  conclusion  previously  stated  that 
the  Act  does  not  apply  to  the  benefit  of  independent  con- 
tractors. (Pp.  433-8). 

If  the  distinction  between  an  employee  and  inde- 
pendent contractor  is  purely  formal,  then  a  great  many 
important  distinctions  in  the  law  are  formalities.  The 
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difference  between  an  employee  and  an  independent 
contractor  in  the  type  of  situations  with  which  the  Act 
deals  is  much  more  important  than  a  distinction  in  such 
circumstances  between  a  muncipal  "quasi-officer"  or 
"pseudo  officer"  and  a  municipal  employee.  Asher  v. 
City  of  Portland,  133  Or.  41,  284  Pac.  586. 

The  charge  of  the  court  specified  as  an  error  is 

in  part  as  follows: 

"Mention  has  been  made  of  the  fact  that  Dean 
Hutchens  was  not  employed  by  the  defendant  but 
by  W.  R.  Francis,  or  that  he  w^as  self-employed.  In 
this  connection  I  instruct  you  that  his  employment 
status  and  the  contractual  relation  between  Francis 
and  Dean  Hutchens,  or  between  Francis  and  the 
defendant,  in  so  far  as  any  issue  in  this  case  is  con- 
cerned is  immaterial,  and  Dean  Hutchens  was  or 
was  not  entitled  to  the  benefits  and  protection  of 
the  Employers'  Liability  Act  solely  on  the  basis  of 
whether  the  work  which  he  was  doing  at  the  time 
and  the  place  of  the  accident  involved  risk  or  dan- 
ger." (R.  298) 

The  error  of  the  charge  is  clearly  shown  by  a  com- 
parison with  a  statement  of  the  court  in  the  Helzer 
case.  In  the  early  part  of  that  opinion,  before  having 
announced  its  conclusion  that  the  Act  does  not  apply 
to  independent  contractors,  the  court  stated: 

'Tf  employees  only  are  protected  by  the  require- 
ments of  the  Act,  the  plaintiff  cannot  recover;  but, 
if  an  independent  contractor,  whose  duties  require 
their  performance  in  an  elevator  shaft,  or  in  the 
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presence  of  an  instrumentality  which  creates  a  risk, 
or  danger,  is  also  embraced  within  the  protective 
features  of  the  act,  the  plaintiff  was  possessed  of  a 
cause  of  action  by  virtue  of  it,  if  the  requirements  of 
the  act  were  breached  by  the  defendant."  Helzer  v. 
Wax,  supra,  433  (Emphasis  supplied) 


It  is  apparent  that  the  court  below  has  restricted  its 
charge  to  only  one  element  of  the  law:  did  the  decedent's 
work  involve  risk  or  danger?  The  court  in  its  charge 
ignored  the  other  element  of  the  law:  the  status  of  the 
decedent  as  employee  or  independent  contractor.  De- 
fendant's requested  instruction  XV  states  that  require- 
ment simply  and  clearly.  Since  Helzer  v.  Wax,  127  Or. 
427,  272  Pac.  556,  is  law,  some  such  instruction  had  to  be 
given.  None  was,  and  the  appellant  was  thereby  de- 
prived of  its  theory  of  defense. 

SPECIFICATION  OF  ERROR  III 

The  District  Court  erred  in  refusing  to  admit  in 
evidence  a  ruling  of  the  Oregon  State  Industrial  Acci- 
dent Commission  which  was  as  follows: 

"That  the  claim  of  Mrs.  Kathleen  Hutchens, 
widow  of  the  deceased,  Hollis  Dean  Hutchens,  should 
be  and  the  same  is  hereby  rejected  as  there  is  no 
evidence  that  said  deceased,  Hollis  Dean  Hutchens, 
was  employed  subject  to  the  provisions  of  the  Oregon 
Workman's  Compensation  Law  at  the  time  of  said 
accidental  injury  causing  his  death."  (Defendant's 
Exhibit  4,  see  also  R.  35) 
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The  grounds  urged  at  the  trial  to  the  exclusion  of 

the  said  evidence  were  as  follows: 

"Mr.  Powers:  *  *  ♦  i  want  to  offer  in  evidence 
that  ruling  from  the  Industrial  State  Accident  Com- 
mission. 

"Mr.  Babcock:  To  which  we  will  object,  your 
Honor,  and  if  there  is  going  to  be  argument. — 

"The  Court:  Objection  sustained. 

"Mr.  Powers.  I  see."  (R.  288-9) 


"Mr.  Powers:  I  wanted  to  put  in  all  the  exhibits, 
and  I  mentioned  them  one  by  one,  and  I  assume  I 
have  an  exception  to  the  ones  not  admitted? 

"The  Court:  You  have."  (R.  289-90) 


Said  grounds  against  exclusion  had  previously  been 
presented  in  great  detail  in  pre-trial  conference  in  con- 
nection with  allowing  appellant  to  plead  said  ruling  in 
the  pre-trial  order: 

"The  Court:  But  the  question  is,  may  something 
be  included  in  the  pre-trial  order  that  is  absolutely 
inadmissable  at  the  trial?  Why  would  the  determina- 
tion by  the  Industrial  Accident  Commission  have 
any  bearing  upon  this  proceeding? 

"Mr.  Powers:  Well,  they  have  filed  in  here  an 
election  with  the  Industrial  Accident  Commission 
that  is  in  the  coui^t  records,  and  they  are  proceeding 
on  that  basis,  so  it  has  all  the  bearing  in  the  world 
here. 

"The  Court:  You  mean  to  say  that  if  the  State 
Industrial  Accident  Commission  holds  that  Hutchens 
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was  an  independent  contractor  that  that  is  binding 
upon  him  in  this  proceeding  or  is  any  evidence? 

"Mr.  Powers:  I  think  it  would  be  binding  unless 
he  took  an  appeal  from  it. 

"Mr.  Babcock:  May  I  call  your  Honor's  atten- 
tion— 

"Mr.  Powers:  I  think  it  would  be  binding  unless 
there  is  an  appeal.  They  have  the  right  of  appeal. 
Whether  they  have  taken  an  appeal — we  don't 
know  what  they  do  or  propose  to  do. 

"Mr.  Babcock:  May  I  call  your  Honor's  atten- 
tion to  the  provisions  and  the  language  of  the  Code 
in  120-1 729  where  it  is  stated  that  in  any  third  party 
action  bought  pursuant  to  the  provisions  of  this  Act 
the  fact  that  the  injured  workman  or  his  benefici- 
aries are  entitled  to  or  have  proceeded  shall  not  be 
pleaded  or  admitted.  I  think  under  the  provisions  of 
the  Code  it  is  clearly  inadmissable. 

"Mr.  Powers:  This  is  in  the  nature  of  a  supple- 
mental pleading.  You  have  stated  what  you  con- 
tend, and  it  has  been  held  that  these  determinations 
of  the  Accident  Commission  become  binding  on  the 
Court  if  there  is  not  an  appeal  taken  from  them.  I 
am  not  so  sure  about  Oregon,  but  I  do  know  there  are 
cases  in  Oregon. 

"The  Court:  Their  act  is  considerably  different 
from  ours,  isn't  it? 

"Mr.  Powers:  It  is  different,  but  the  administra- 
tion of  it  is  probably  the  same.  It  proceeds  as  an  ad- 
ministrative body.  In  that  respect  it  is  similar,  very 
similar.  It  certainly  can't  prejudice  anybody  to  have 
it  in  there. 

"The  Court:  Well,  I  don't  think  it  should  go  in 
there.  I  think  if  you  want  to  under  your  contentions 
of  law  that  it  might  go  in  if  it  goes  in  any  place. 
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"Mr.  Powers:  How  would  we  prove  it?  Suppose 
w^e  want  to  make  a  showing,  an  offer  of  proof.  The 
contentions  of  law  I  think  should  be  determined 
from  what  your  proof  is,  and  there  are  a  good  many. 
As  I  started  out,  there  are  a  good  many  things  I 
don't  think  should  be  in  here  as  far  as  the  plain- 
tiff's contentions  are  concerned,  and  I  say  since  they 
put  them  in  I  have  got  to  answer  them,  and  I  have 
answered  them,  and  to  let  him  say  who  was  comply- 
ing with  the  safety  rule,  and  so  on,  and  that  he  was 
an  emplo3^ee — now,  in  face  of  the  fact  that  it  has 
actually'  been  determined  by  the  Accident  Commis- 
sion that  he  was  an  independent  contractor — I  don't 
see  how  I  could  just  sit  silently  by. 

"The  Court:  Well,  I— 

"Mr.  Babcock:  It  was  determined  by  the  Com- 
mission he  was  an  independent  contractor  in  any 
event,  but  if  he  wanted  to  contend  that,  that  is  his 
contention,  but  I  think  it  is  immaterial. 

"Mr.  Powers:  I  don't  know  what  they  did.  They 
held  he  was  not  an  employee  and  his  only  other 
possible  status  would  be  an  independent  contractor. 
Now,  what  do  you  contend? 

"Mr.  Babcock:  I  don't  contend,  except  that  that 
fact  is  entuel}^  immaterial  to  this  proceedings. 

"Mr.  Powers:  You  were  there  and  we  weren't. 

"Mr.  Babcock:  If  you  want  a  copy  of  the  Com- 
mission's order  I  should  be  glad  to  make  it  available 
to  you. 

"Mr.  Powers:  Has  it  become  final? 

"Mr.  Babcock:  Yes;  it  is  under  appeal. 

"Mr.  Powers:  You  have  taken  an  appeal? 

"Mr.  Babcock:  Yes. 

"The  Court:  What  is  the  order? 
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"Mr.  Babcock:  The  order  is  that  the  claim  of 
Kathleen  Hutchens,  widow,  should  be  and  the  same 
is  hereby  rejected,  and  there  is  no  evidence  that  said 
the  deceased  was  employed  subject  to  the  provisions 
of  the  Oregon  Workmen's  Compensation  Act  at  the 
time  of  said  accidental  injury  causing  his  death. 

"Mr.  Powers:  And  you,  of  course,  will  stipulate 
that  Francis  was  subject  to  the  Workmen's  Compen- 
sation Act  at  the  time. 

"Mr.  Babcock:  That's  right. 

"Mr.  Powers:  And  you  applied  for  compensation 
under  the  theory  he  was  an  employee  of  Francis? 

"Mr.  Babcock:  That's  right. 

"Mr.  Biggs:  Isn't  the  official  determination  of 
an  administrative  body  admissible  in  evidence, 
though  not  binding  on  the  Court,  where  the  claim- 
ant and  his  working  situation  is  the  very  same  matter 
before  the  administrative  body  as  is  before  the 
Court?  Isn't  the  administrative  body's  decision  ad- 
missible in  evidence  for  whatever  weight  the  Court 
may  give  it,  and  don't  Court  incline  to  give  con- 
siderable weight  to  such  rulings?  That  is  the  general 
rule.  I  don't  know  why  it  wouldn't  be  admissible. 

"Mr.  Babcock:  That  isn't  my  understanding  of 
it,  and,  in  addition,  here,  you  have  the  actual  pro- 
visions of  the  Code  that  that  fact  isn't  to  be  brought 
into  the  case  as  far  as  the  jury  is  concerned — at 
least  whether  he  is  or  may  be  entitled  to  compen- 
sation under  the  State  Act. 

"Mr.  Powers:  We  would  like  to  have  it  stay  in 
if  we  can. 

"The  Court:  I  think  I  am  going  to  let  it  stay  in 
despite  the  fact  that  I  have  grave  doubts  as  to  wheth- 
er or  not  you  may  introduce  any  evidence  on  it,  but 
I  think  the  pre-trial  order  should  contain  all  of  the 
contentions  of  the  parties."  (R.  96-9) 
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The  above  specification  of  error  covers  the  ques- 
tions raised  by  Appeal  Point  3. 


Point:  A  ruling  by  the  Industrial  Accident  Commission  as 
to  decedent's  employment  status  was  admissible  in  this 
action  as  evidence  of  decedent's  employment  status. 

The  appellant  was  entitled  to  the  application  of  the 
most  favorable  rule  as  to  admission  of  evidence  whether 
it  was  the  rule  in  the  Oregon  courts  or  in  the  courts  of 
the  United  States.  Rule  43  (a),  Civ.  Proc.  R.;  Reck  v. 
Pacific  Atlantic  Steamship  Co.,  180  F.  2d  866. 

One  of  the  Washington  cases  referred  to  by  counsel 
for  appellant  at  the  pre-trial  conference  is:  Prince  v. 
Saginaw  Logging  Co.,  197  Wash.  4,  84  P.  2d  397.  In  that 
case  plaintiff's  claim  for  workmen's  compensation  was 
rejected  by  the  Department  of  Labor  and  Industries. 
One  reason  for  the  rejection  was  the  finding  that  at  the 
time  of  injury  claimant  was  not  in  the  course  of  employ- 
ment. Claimant  accepted  the  decision  and  instituted  a 
negligence  action  against  his  employer.  Among  the  de- 
fenses advanced  was  that  he  was  in  the  course  of  his 
employment  and  therefore  barred  by  the  workmen's 
compensation  law. 

Plaintiff  relied  on  the  administrative  decision.  The 
superior  court  in  a  memorandum  decision  asserted  that 
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the  injury  occurred  in  the  course  of  his  employment  and 
that  the  administrative  decision  to  the  contrary  was  not 
res  adjudicata  as  to  the  employer  and  hence  dismissed 
the  action.  The  supreme  court  reversed  holding  both 
the  employee  and  employer  bound  by  the  administrative 
determination.  In  the  case  at  bar  the  court  refused  to 
even  admit  the  administrative  ruling  in  question.  See 
also  LeBire  v.  Dept.  of  Labor  &  Industries,  14  Wash.  2d 
407,  128  P.  2d  308. 

In  Franzen  v.  E.  I.  DuPont  De  Nemours  <£•  Co.,  146 
F.  2d  837,  a  witness'  deposition  before  a  state  Work- 
men's Compensation  Board  was  held  properly  admitted. 
In  that  case  suit  was  brought  in  the  New  Jersey  Federal 
District  Court  under  the  Employer's  Liability  Laws  of 
Louisiana.  The  deposition  had  been  taken  in  connection 
with  plaintiff's  claim  before  New  Jersey  Workmen's 
Compensation  Board  for  compensation  under  the  law  of 
New^  Jersey. 

In  The  Abangarez,  60  F.  2d  543,  the  court  held  that 
the  findings  of  a  board  of  local  inspectors  as  a  collision 
between  a  steamship  and  a  submarine  were  admissible 
as  being  in  the  nature  of  public  documents  and  there- 
fore within  that  exception  to  the  hearsay  rule.  In  that 
case  the  court  had  to  determine  which  vessel  was  at 
fault  in  the  collision  yet  it  admitted  the  findings  the 
administrative  board  on  the  same  question. 


26 

The  analogy  to  the  case  at  bar  is  clear  since  here 
under  appellant's  theory  the  court  had  to  instruct  the 
jury  that  the  employment  status  of  the  decedent  had  to 
be  determined  before  the  Oregon  Employers'  Liability 
Act  would  apply.  In  fact,  the  court  refused  to  properly 
instruct  the  jury;  and  the  text  of  the  rejected  industrial 
accident  ruling  shows  that  this  failure  of  the  court  to 
properly  instruct  the  jury  as  to  employment  status  was 
prejudical  error. 

In  United  States  v.  Mid-Continent  Petroleum  Cor- 
poration, 67  F.  2d  37,  the  court  held  that  enrollment 
records  of  Indian  tribes  made  by  a  quasi-judicial  tribunal 
were  admissible  in  a  suit  involving  title  to  certain  oil 
bearing  Indian  land.  Such  records  involved  an  adju- 
dication as  to  what  persons  were  members  of  the  tribe. 
This  adjudication  was  admitted  not  to  show  the  quanti- 
ty of  Indian  blood,  but  the  relationship  of  the  parties  to 
the  Indian  who  had  died  owning  the  oil  land  in  litiga- 
tion. There  is  an  analogy  between  this  admission  of 
a  quasi-judicial  commission's  determination  of  family 
relationships  in  a  lawsuit  involving  land  title,  and  the 
admission  of  a  quasi-judicial  commission's  determina- 
tion of  employment  status  in  a  personal  injury  suit  under 
a  statute  generally  protecting  workingmen. 

The  problem  here  presented  is  whether  an  adminis- 
trative determination  of  a  fact  contested  in  a  regular 
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lawsuit  arising  under  a  distinct  statutory  provision  is  ad- 
missible in  that  regular  lawsuit.  The  answer  is  yes, 
according  to  a  series  of  cases  arising  out  of  the  inter- 
action of  the  World  War  I  war  risk  insurance  and  com- 
pensation or  pension  statutes. 

In  the  case  of  McGovern  v.  United  States,  294  Fed. 
108,  writ  of  error  dismissed  in  267  U.S.  608,  69  L.  Ed. 
812,  45  S.  Ct.  351,  affirmed  in  299  Fed.  302,  writ  of  error 
dismissed  in  268  U.S.  708,  69  L.  Ed.  1169,  45  S.  Ct.  515, 
the  plaintiff  claimed  that  he  had  total  permanent  dis- 
ability within  the  meaning  of  section  400,  Act  Oct.  6, 
1917,  40  Stat.  409.  (Article  IV,  War  Risk  Insurance.) 
Plaintiff  sued  to  enforce  the  contract  of  insurance;  and 
the  court  held  that  the  determinations  and  actions  of 
the  Veterans'  Bureau  were  admissible  though  such  de- 
terminations "may  have  been  more  in  relation  to  com- 
pensation than  to  insurance"  since  "the  import  of  the 
term  'total  permanent  disability'  is  like  in  both  aspects." 
(Apparently  the  compensation  (pension)  proceedings 
had  arisen  under  Article  III,  Act  of  Oct.  6,  191 7,  40  Stat. 
405.) 

The  cases  of  United  States  v.  Vance,  48  F.  2d  472, 
and  United  States  v.  Smith,  55  F.  2d  141,  also  involved 
the  use  of  compensation  disability  ratings  in  a  regular 
lawsuit  to  enforce  a  war  risk  insurance  policy.  See  also 
United  States  v.  Doughterty,  54  F.  2d  721.  In  first  two 


28 

cases  the  Veterans'  Bureau's  compensation  (pension) 
ratings  were  held  admissible  on  the  question  of  the 
lapse  of  the  policy  under  section  305,  World  War  Vet- 
erans' Act,  June  7,  1924,  38  U.S.C.A.  sec.  516.  See  Ap- 
pendix for  pertinent  text. 

The  leading  case,  McGovern  v.  United  States,  supra, 
was  criticized  in  Third  Nat.  Bank  &  Trust  Co.  v.  United 
States,  53  F.  2d  599.  Whether  or  not  that  criticism  is 
sound  in  view  of  the  trend  of  law  in  evidence  on  this 
point,  it  is  to  be  noted  that  United  States  v.  Smith,  supra, 
was  decided  by  this  court  after  the  Third  National 
Bank  case.  In  a  later  case,  Quinn  v.  United  States,  58  F. 
2d  19,  the  Third  Circuit  held  that  the  Veteran's  Bu- 
reau's disability  ratings  and  other  rulings  and  findings 
of  the  directors  and  bureau  were  admissible  to  show 
service  connection  of  the  plaintiff's  disabilities. 

The  analogy  of  these  veterans'  cases  to  the  case 
at  bar  is  clear  and  obvious.  Both  the  Oregon  Employ- 
ers' Liability  Act  and  the  Workmen's  Compensation  Act 
relate  generally  to  the  injuries  of  workmen.  The  Oregon 
Industrial  Accident  Commission  determined  that  the 
decedent  was  not  covered  by  the  Workmen's  Compen- 
sation Act  and  the  inference  is  clear  that  he  was  not 
an  employee  but  an  independent  contractor.  Appellee's 
counsel  conceded  that  decedent  was  determined  by  the 
Commission  to  be  an  independent  contractor.  (R.  98) 
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Under  the  circumstances  of  this  case  there  were  no 
other  possibiHties.  The  Act  is  generally  restricted  to 
workmen  of  covered  employers,  and  the  term  workman 
is  defined  as  "any  person  who  shall  engage  to  perform 
his  or  her  services,  subject  to  the  direction  and  control 
of  an  employer."  O.C.L.A.  102-1703,  §  102-1728. 

The  ruling  was  an  official  record  of  the  Industrial 
Accident  Commission  and  should  have  been  admitted. 
O.C.L.A.  102-1773  provides  in  part: 

"The  commission  shall  have  full  power  and 
authority  to  hear  and  determine  all  questions  within 
its  jurisdicton.  Whenever  the  commission  has  made 
any  order,  decision  or  award  pertaining  to  any  claim, 
it  shall  promptly  serve  the  claimant  with  a  copy 
thereof  by  mail  ♦  *  *  " 

According  to  Wigmore  the  general  rule  as  to  official 
records  is: 

"Wherever  there  is  a  duty  to  record  official  do- 
ings, the  record  thus  kept  is  admissible.^'  ♦  ♦  * 


"Further,  it  may  safely  be  laid  down,  as  a  gen- 
eral principle,  that  wherever  there  is  a  duty  to  do, 
then  there  is  also  an  implied  duty  to  record  the 
things  done."  5  Wigmore,  Evidence,  (3rd  Ed.  1940) 
sec.  1639. 


Under  that  jurisdiction  the  Commission  heard  and 
rejected  the  claim  of  the  decedent's  widow  for  death 
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benefits.  Its  ruling  in  writing  regularly  made  should 
therefore  have  been  admitted. 

To  have  admitted  this  evdence  would  have  been  to 
conform  to  the  trend  in  the  law  as  shown  by  Rule  515  of 
the  American  Law  Institute  Model  Code  of  Evidence. 
(Text  of  rule  set  out  in  Appendix.)  The  Work- 
men's Compensation  statute  does  not  specifically 
privilege  the  ruling  from  disclosure.  Here  the  court 
below  should  have  found  that  the  writing  was 
made  by  the  Commission  in  performance  of  its  office, 
and  that  it  was  the  function  of  the  Commission  to  in- 
vestigate the  "condition"  of  the  decedent's  employment 
status  and  "to  make  findings  or  draw  conclusions  about 
it."  A.L.I.  Rule  515  was  considered  with  approval  in  Va- 
nadium Corporation  v.  Fidelity  &  Deposit  Co.,  159  F.  2d 
105,  where  the  court  approved  admission  of  certain  in- 
terdepartmental communications  showing  depart- 
mental willingness  to  approve  the  sale  of  certain  mining 
leases. 

Finally,  it  is  well  established  in  Oregon  that  expert 
opinion  evidence  may  be  received  on  the  very  issue  be- 
fore the  jury,  Schweiger  v.  Solbeck,  52  Or.  Adv.  Sh.  611, 
626, 230  P.  2d  195.  In  Washington  in  a  case  arising  under 
its  factory  act  the  plaintiff  complained  that  he  had  been 
injured  by  certain  industrial  gases.  A  cause  of  the  injury 
was  alleged  to  be  poor  ventilation.  The  court  held  it 
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proper  to  admit  the  opinion  reports  of  the  factory  in- 
spectors on  that  question.  Grant  v.  Fisher  Flouring  Mills 
Co.,  190  Wash.  356,  68  P.  2d  210.  These  cases  suggest 
that  the  iTiling  of  the  accident  commission  here  should 
have  been  received  in  evidence. 

SPECIFICATION   OF  ERROR  IV 

The  District  Court  erred  in  refusing  to  give  defend- 
ant's requested  instruction  No.  XXIV  which  totidem 
verbis  was: 

"I  instruct  you  that  the  Logging  Safety  Code  of 
the  State  of  Oregon  prohibits  anyone  from  going  be- 
tween a  load  of  logs  and  a  brow  log  and  therefore  if 
you  find  in  this  case  that  the  deceased  went  between 
a  log  load  and  the  brow  log  then  he  would  be  in 
violation  of  this  pro\dsion  of  the  safety  code  and  3"ou 
are  further  instiTicted  that  a  violation  of  this  pro- 
\dsion  of  the  safety  code  would  be  negligence  as  a 
matter  of  law  and  if  you  further  find  that  this  neg- 
ligence was  the  sole  proximate  cause  of  the  accident 
and  death  then  in  that  event  your  verdict  would  be 
for  the  defendant  and  against  the  plaintiff."  (R.  48) 

The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  said  instruction  were: 

"MR.  POWERS:  Well,  then,  we  would  like  an 
exception,  if  the  Court  please,  to  the  Court's  failure 
to  give  requested  instruction  No.  23,  *  *  *^  and  also 
exception  to  the  Court's  refusal  or  failure  to  give  re- 
quested instruction  No.  24,  which  also  has  to  do  with 
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the  safety  code  and  which  forbids  a  person  from  go- 
ing between  the  truck  and  the  brow  log."  (R.  318 ) 


The  said  specification  of  error  covers  questions  raised 
by  Appeal  Point  5. 

Point:  Violation  of  the  Logging  Safety  Code  of  the  State 
of  Oregon  is  negligence  as  a  matter  of  law  in  Oregon. 

It  was  an  agreed  fact  set  out  in  the  pre-trial  Order 
that: 

"Deceased  was  killed  by  being  struck  by  the  log 
as  it  was  being  unloaded  from  the  truck  while  he 
was  in  a  position  between  the  trailer  of  the  truck 
and  the  brow  log."  (R.  10) 


The  nature  of  a  logging  truck  is  such  that  all  except  the 
front  end  of  the  log  load  is  on  the  trailer.  Under  the 
agreed  facts  it  is  then  clear  that  the  decedent  was  killed 
while  between  his  log  load  and  the  brow  log  of  the  dock. 

To  be  there  was  a  violation  of  section  17.15  of  the 
Logging  Safety  Code  of  the  State  of  Oregon: 

"Men  shall  not  go  between  the  brow  log  and  a 
load  of  logs."  (Plaintiff's  Exhibit  18,  P.  76) 

Another  section  of  the  Logging  Code,  section  17.13, 
makes  it  clear  that  there  is  no  exception  to  the  first 
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rule  for  a  log  hauler  unloading  his  logs.  That  section 

states: 

"Binders  and  bunk  block  chains  shall  be  ar- 
ranged so  that  all  releases  are  made  from  the  side  of 
the  car  or  truck  opposite  that  from  which  the  logs 
will  roll  in  unloading."  (Plaintiff's  Exhibit  18,  P.  76) 

In  the  unloading  here  concerned,  the  load  of  logs  were 
to  roll  towards  the  brow  log,  yet  the  decedent  went  into 
that  forbidden  area. 

The  agreed  facts  show  a  violation  of  the  Logging 
Safety  Code.  The  question  presented  by  the  specification 
of  error  is  then:  what  is  the  legal  effect  of  a  violation  of 
the  Logging  Safety  Code? 

The  introduction  to  the  Code  states: 

"The  contents  of  this  book  are  a  part  of  the  safety 
laws  of  Oregon,  the  enforcement  of  which  becomes 
the  responsibility  of  the  Accident  Prevention  Di- 
vision of  the  State  Industrial  Accident  Commission" 
(Plaintiffs  Exhibit  18,  P.  1) 

The  enforcing  agency  thus  construes  this  Code  as  a 
"safety  law."  That  interpretation  is  entitled  to  serious 
consideration.  Lamm  v.  Silver  Falls  TiTnber  Co.,  133  Or. 
468,  512,  286  Pac.  527.  See  Johnstone,  The  Use  of  Ex- 
trinsic Aids  to  Statutory  Construction  in  Oregon,  29  Or. 
L.  Rev.  1,  8-11  (1949). 

The  Oregon  court  agrees  that  the  Logging  Safety 
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Code  has  the  effect  of  law.  In  the  case  of  Varley  v.  Con- 
solidated Timber  Co.,  172  Or.  157,  165,  139  P.  2d  584, 
after  quoting  at  length  from  the  Logging  Safety  Code, 
the  court  said: 

"The  foregoing  rules  and  regulations  have  the 
effect  of  law  §102-1241,  O.C.L.A.;  and  any  violation 
thereof  is  punishable  by  a  fine  of  not  more  than  one 
hundred  dollars  or  by  imprisonment  in  the  county 
jail  for  not  more  than  six  months  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court: 
§102-1243,  O.C.L.A." 

O.C.L.A.,  §102-1241,  provides: 

"Every  order  of  the  commission,  general  or 
special,  its  rules  and  regulations,  findings  and  de- 
cisions, made  and  entered  under  the  safety  pro- 
visions of  this  act  shall  be  admissible  as  evidence  in 
any  prosecution  for  the  violation  of  any  of  the  said 
provisions  and  shall,  in  every  such  prosecution,  be 
conclusively  presumed  to  be  reasonable  and  lawful 
and  to  fix  a  reasonable  and  proper  standard  and  re- 
quirement of  safety,  unless,  prior  to  the  institution  of 
the  prosecution  for  such  violation  or  violations,  pro- 
ceedings for  a  rehearing  thereon  or  a  review  thereof 
shall  have  been  instituted  as  provided  in  section 
102-1238,  and  not  then  finally  determined." 


The  general  rule  is  that  violations  of  such  regulations 
as  the  Logging  Code  is  some  evidence  of  negligence. 
1  Shearman  and  Redfield,  Negligence,  (Revised  Ed. 
1941 )  sec.  18.  In  Oregon  the  statute  has  gone  further  and 
stated  that  the  Commission's  general  safety  rules  are 
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"conclusively  presumed"  to  be  "a  reasonable  and  proper 
standard  and  requirement  of  safety." 

This  conclusive  presumption  is  not  restricted  to 
prosecutions  under  the  provision  of  that  particular  act. 
Varley  v.  Consolidated  Timber  Co.,  supra.  The  Varley 
case  was  an  ordinary  negligence  action  for  injuries  yet 
the  court  stated  that  in  that  case  the  Logging  Code  had 
the  effect  of  law.  (P.  165)  Compare  Kuntz  v.  Emerson 
Hardware  Co.,  93  Or.  565,  577,  184  Pac.  253.  (Certificate 
of  Labor  Commissioner  as  to  compliance  with  Factory 
Act  held  admissible  to  show  compliance  with  Employ- 
ers' Liability  Act. ) 

Since  there  is  a  conclusive  presumption  that  the  Log- 
ging Code  sets  the  proper  standard  of  safety,  falling 
short  of  that  standard  must  be  conclusively  presumed  to 
be  negligent.  The  agreed  facts  show  that  the  decedent 
failed  to  conform  to  the  standard  of  safety  required  by 
the  Logging  Code.  That  failure  was  negligence  as  a 
matter  of  law. 

The  Oregon  court  in  Fitzgerald  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  141  Or.  1,  13,  16  P.  2d  27,  an  Employ- 
ers' Liability  Act  case,  has  taken  a  very  strong  position: 

"8.  A  violation  of  a  statutory  mandate  for  the 
safety  of  workmen  constitutes  negligence  without 
regard  to  the  applicability  or  non-applicability  of 
the  penal  clause  of  such  statute." 
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The  safety  statute  there  involved,  Section  49-1202,  Ore- 
gon Code  1930,  (presently  O.C.L. A.  §  102-1202)  relates 
to  the  lighting  of  places  of  employment. 

That  is  the  position  the  appellee  took  at  the  pre- 
trial conference: 

"The  Court:  What  is  your  view  as  to  whether 
or  not  the  violation  of  the  Safety  Code  provision  or 
any  administrative  ruling  would  be  negligence  or  is 
evidence  of  negligence?  Is  there  any  dispute  about 
that? 

"Mr.  Babcock:  It  is  our  understanding  and  our 
position  that  it  does  constitute  negligence  per  se." 
(R. 105) 


The  remainder  of  the  requested  instruction  to  the 
effect  that  if  the  jury  should  find  this  negligence  was 
the  sole  proximate  cause  of  the  accident  then  the  verdict 
should  be  for  the  defendant  is  within  the  bounds  of  the 
instruction  approved  in  Ramaswamy  v.  Hammond 
Lumber  Co.,  78  Or.  407,  152  Pac.  223.  See  also  Vander- 
flute  V.  P.R.L  &  P.  Co.,  103  Or.  398,  205  Pac.  551. 

The  trial  court's  refusal  to  give  defendant's  requested 
instruction  XXIV  was  highly  prejudicial  to  the  defend- 
ant since  the  defendant  was  thereby  deprived  of  an  im- 
portant defense.  If  the  sole  proximate  cause  of  the  ac- 
cident was  the  decedent's  negligence  as  a  matter  of  law 
in  venturing  where  the  Logging  Safety  Code  forebade 
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him  to  be,  then  it  is  obvious  that  the  plaintiff  cannot 
recover.  The  refusal  to  give  the  requested  instruction 
prevented  the  jury  from  finding  that  admitted  actions 
of  the  decedent  which  the  State  of  Oregon  has  formally 
declared  to  be  negligent  were  the  sole  cause  of  his  own 
death. 


SPECIFICATION  OF  ERROR  V 

The  District  Court  erred  in  refusing  to  give  defend- 
ant's requested  instructions  No.  I  through  IX  which 
totidem  verbis  were: 


"The  court  is  requested  to  withdraw  from  the 
consideration  of  the  jury  plaintiff's  specification  of 
negligence  ( 1 )  which  appears  on  page  8  in  the  pre- 
trial order.  The  E.  L.  A.  is  designed  to  require  safe 
appliances  and  devices  and  this  specification  would 
not  be  a  violation  of  the  Act.  There  is  no  evidence  to 
support  the  claimed  violation  and  moreover  plaintiff 
seeks  to  recover  solely  under  the  Act  and  the  Act 
itself  sets  the  standard  of  care  required.  A  violation 
of  some  other  law  or  code  as  claimed  here  can  not  be 
ingrafted  upon  the  E.  L.  A.  In  short,  the  provisions 
of  the  Act  cannot  be  enlarged;  the  remedies  are  en- 
tirely different.  The  E.  L.  A.  strips  the  employers  of 
his  defenses;  the  other  law  does  not. 

II. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (2)  for  the  reasons  stated  above  with  respect 
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to  specification  of  negligence  ( 1 ) ;  and  further,  there 
is  no  evidence  that  this  ^Yould  be  a  violation  of  the 
E.  L.  A.  and  there  is  no  requirement  by  the  Act  at 
all  that  signals  should  be  given  by  certain  designated 
persons. 

III. 

The  Court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (3).  There  is  no  evidence  to  support  a  viola- 
tion of  the  E.  L.  A,  with  respect  to  this  specification. 
There  is  nothing  in  the  Act  to  require  any  particular 
number  of  workmen.  The  contract  and  other  ev- 
idence shows  that  it  was  the  obligation  of  the  Logger 
to  deliver  the  logs  in  the  water.  This  specification  of 
negligence  is  in  part  a  repetition  of  specification  of 
negligence  ( 1) . 

IV. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of 
negligence  (4)  for  the  same  reasons  stated  with 
respect  to  withdrawal  of  plaintiff's  specification  of 
negligence  ( 1) , 

V. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (5).  First  for  the  reason  that  there  is  no  ev- 
idence under  this  specification  to  constitute  a  viola- 
tion of  the  E.  L.  A.  and  no  evidence  to  support  any 
lack  of  notice  to  the  decedent  as  it  was  his  dut}''  to 
give  the  signal  to  move  the  log  and  to  take  a  safe 
place  while  that  operation  was  being  carried  on. 

VI. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
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ligence  (6)  for  the  same  reason  stated  with  respect 
to  specification  of  neghgence  ( 1) ;  and  moreover,  the 
Sawmill  Safety  Code  could  have  no  application  in 
this  matter  in  that  there  was  no  sawmill  involved. 

VII. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (7)  for  the  reason  there  is  no  evidence  to 
support  a  violation  of  the  E.  L.  A.  That  this  specifica- 
tion is  merely  a  repetition  of  other  specifications 
above. 

VIII. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (8)  in  that  there  is  no  evidence  to  support  a 
violation  of  the  E.  L.  A.  and  further  for  the  same 
reasons  as  expressed  above  particularly  with  respect 
to  the  request  for  the  withdrawal  of  specification  of 
negligence  ( 1 ) . 

IX. 

The  court  is  requested  to  withdraw  from  the  con- 
sideration of  the  jury  plaintiff's  specification  of  neg- 
ligence (9)  on  the  ground  and  for  the  reason  that 
this  specifies  a  breach  of  the  common  law  and  not  a 
breach  of  the  E.  L.  A.  There  is  no  evidence  under 
this  specification  of  negligence  to  show  any  violation 
of  the  E.  L.  A."  (R.  40-3) 


The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  the  said  instructions  were: 

"MR.  POWERS:  May  it  please  the  Court,  the  de- 
fendant would  request  exception,  if  the  Court  please, 
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to  the  failure  to  give  defendant's  requested  instruc- 
tions No.  1  through  9.  They  were  requests  that  the 
specifications  of  negHgence  be  withdrawn  from  con- 
sideration of  the  jury,  and  the  reasons  stated  as  to 
why  we  thought  they  should  be  withdrawn  are 
stated  in  the  requested  instructions,  your  Honor,  so 
the  reasons  given  there  I  will  repeat  here  without 
reading  them  because  they  do  appear  there."  (R. 
316-7) 

"THE  COURT:  You  may  have  your  exceptions." 
(R.  320) 


Said  specifications  of  error  covers  questions  raised 
by  Appeal  Point  6. 

SPECIFICATION   OF  ERROR  VI 

The  District  Court  erred  in  refusing  to  grant  defend- 
ant's motion  for  judgment  notwithstanding  the  verdict. 
Said  motion  was  made  in  the  following  form: 

"Comes  now^  defendant  C.  D.  Johnson  Lumber 
Corporation  and  moves  the  court  for  the  entry  of 
judgment  in  its  favor  notwithstanding  verdict  of 
the  jury  on  the  grounds  and  for  the  reasons 
following: 

( 1 )  There  is  no  specification  of  negligence  in 
the  pre-trial  order  which  w^ould  constitute  violation 
of  the  Employers'  Liabilit}^  Act  of  the  State  of 
Oregon. 

(2)  There  is  no  competent  evidence  in  this  case 
to  support  a  verdict  in  favor  of  the  plaintiff  for  any 
claimed  violation  of  the  Emploj^ers'  Liability  Act. 
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(3)  The  only  possible  evidence  of  negligence  in 
this  case  would  be  for  common  law  negligence  or 
possibly  a  breach  of  some  Oregon  statute  which  is 
not  part  of  the  Oregon  Employers'  Liability  Act. 

(4)  There  is  no  evidence  in  this  case  to  show  any 
violation  on  the  part  of  this  defendant  of  the  Employ- 
ers' Liabilit}^  Act  in  that  there  is  no  evidence  of  any 
failure  to  use  every  device,  machinery  and  other 
apparatus  as  required  by  the  Oregon  Employers' 
Liability  Act. 

( 5 )  There  is  no  evidence  showing  that  the  status 
of  the  decedent  at  the  time  and  place  of  his  death  was 
such  as  to  bring  him  within  the  class  of  persons  en- 
titled to  protection  under  the  Employers'  Liability 
/.ct. 

Wherefore,  defendant  asks  that  judgment  now  be 
entered  in  its  favor  and  plaintiff's  complaint  dis- 
missed." (R.  57) 


The  District  Court  entered  an  order  denying  motion 
for  judgment  notwithstanding  the  verdict  which  omit- 
ting formal  parts  was  totidem  verbis: 

"It  Is  Hereby  Ordered  that  the  said  Motion  for 
Judgment  Notwithstanding  Verdict  of  Jury  be  and 
the  same  hereby  is  denied."  (R.  69-70) 

Said  specification  of  error  covers  questions  raised  by 
Appeal  Point  1.  (Specifications  of  Error  V  and  VI 
raise  similar  questions  of  law  and  are  hence  argued  to- 
gether here. ) 
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Point:  Decedent  was  killed  in  an  unsafe  place  where  he 
was  forbidden  by  law  to  be  and  therefore  it  can  not  be 
claimed  that  the  appellant  was  negligent  in  failing  to  pro- 
vide him  with  a  safe  place  to  work  since  a  safe  place  was 
available  to  him. 

Specification  VI  contends  that  the  Oregon  Employers' 
LiabiHty  Act  was  inapplicable  under  the  circumstances 
of  this  case  and  therefore  there  could  be  no  competent 
evidence  of  any  violation  of  the  said  Act.  Specification 
V  contends  that  it  was  error  for  the  Court  to  refuse  to 
withdraw  from  the  consideration  of  the  jury  all  of 
plaintiff's  specifications  of  negligence  on  the  ground 
that  there  was  no  evidence  to  support  any  of  the  said 
specifications  as  alleged  violations  of  the  Act. 

The  ultimate  question  presented  by  these  two 
specifications  of  error  is:  was  there  any  violation  of  the 
Act  by  the  defendant  when  the  decedent  placed  himself 
in  an  unlawful  place  and  was  killed  there  while  doing 
an  unlawful  act?  In  short,  was  there  any  failure  on  the 
part  of  the  defendant  to  provide  the  decedent  with  a 
safe  place  to  work? 

The  decedent  was  provided  with  a  safe  place  to  work 
w^hich  he  left  for  an  unsafe  place  where  he  was  forbid- 
den by  law  to  be.  Defendant  moved  to  withdraw  all 
specifications  of  negligence  under  the  Act,  leaving  only 
the  general  statement  that  defendant  failed  "to  furnish 
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the  decedent,  Dean  Hutchens,  with  a  safe  place  of  em- 
ployment and  failed  to  use  every  device,  care  and  pre- 
cautive  precautions  practicable  to  protect  the  safety  of 
the  decedent."  (R.  18)  The  statement  as  to  precautions  is 
a  paraphrase  of  the  Act  (O.C.L.A.  §102-1601),  and  only 
indicates  the  standard  of  care  required  as  to  providing  a 
safe  place  to  work.  This  Court  has  treated  the  require- 
ment of  a  safe  place  to  work  under  the  Act  and  necessity 
of  taking  precautions  under  the  Act  as  equivalent  ex- 
pressions. Crown-Willamette  Paper  Co.  v.  Newport,  260 
Fed.  110,  113. 

The  Oregon  court  concurs: 

"The  requirements  of  the  Act  are  simply  expres- 
sions in  detail  of  the  duty  thus  enjoined  (provision  of 
reasonably  safe  place  to  w^ork),  and  are  not  satisfied 
with  less  than  continual  vigilance  according  to  the 
standard  of  the  enactment."  Dicker  son  v.  Eastern  & 
Western  Lumber  Co.,  79  Or.  281,  287,  155  Pac.  175. 
(Insertion  added) 


If  a  safe  place  to  w^ork  is  furnished,  the  specified 
requirements  of  the  Act  are  met.  Any  alleged  necessary 
precautions  are  immaterial  if  a  safe  place  to  work  is  in 
fact  furnished,  and  hence  evidence  with  respect  to  such 
precautions  is  not  competent  to  show  any  violation  of 
the  Act.  This  view  is  supported  by  authority  previously 
cited,  and  it  is  also  supported  by  reason.  It  is  easy  to  see 
that  there  is  no  violation  of  the  Act  by  the  employer  if 
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an  employee  deliberately  inserts  his  hand  into  a 
machine  by  pushing  it  around  a  properly  designed 
guard.  It  should  be  no  less  clear  that  there  is  no  violation 
of  the  Act  by  the  employer  if  the  employee  deliberately 
violates  rules  laid  down  for  safe  operation. 

DECEDENT  WAS  KILLED   IN  AN   UNLAWFUL 
PLACE  DOING  AN   UNLAWFUL  ACT 

The  rule  here  is  laid  down,  not  simply  by  the  em- 
ployer, but  by  the  State  of  Oregon  acting  through  the 
Industrial  Accident  Commission.  The  rule  here  is  laid 
down  by  the  Oregon  Logging  Safety  Code  which  pro- 
hibits men  from  going  between  the  brow  log  and  a  load 
of  logs.  That  prohibition  has  the  effect  of  law.  Varley  v. 
Consolidated  Timber  Co.,  1720r.  157,  165, 139P.2d584. 

O.C.L.A.  §102-1236  required  the  decedent  to  comply 
with  that  rule: 

"Every  employer,  employe  and  other  person 
shall  obey  and  comply  with  each  and  every  require- 
ment of  every  order,  decision,  direction,  rule  or 
regulation  made  or  prescribed  by  the  commission  in 
connection  with  the  matters  herein  specified,  or  in 
any  way  relating  to  or  affecting  safety  of  employ- 
ments or  places  of  employment,  *  *  *." 


In  fact,  he  did  not  comply  with  that  rule.  It  was  an 
agreed  fact  that  the  decedent  was  killed  "while  he  was 
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in  a  position  between  the  trailer  of  the  truck  and  the 
brow  log."  (R.  10)  Testimony  at  the  trial  sustains  the 
proposition  that  the  decedent  went  between  the  brow 
log  and  his  log  load.  (R.  128-9)  Irrespective  of  any  ques- 
tion of  negligence  the  decedent  committed  an  unlawful 
act  in  going  between  the  load  and  the  brow  log. 

For  that  act  the  decedent  could  have  been  punished 
by  a  fine  of  not  more  than  $100.00,  or  by  imprisonment 
in  the  county  jail  for  not  more  than  six  months;  or  by 
both  fine  and  imprisonment: 

"Every  violation  of  the  provisions  contained  in 
sections.!,  2,  and  3  of  this  act  (§§  102-1228—102- 
1230,  herein),  or  any  part  of  portion  thereof,  by  any 
person,  firm  or  corporation  is  a  separate  and  distinct 
offense,  and,  in  case  of  a  continuing  violation 
thereof,  each  day's  continuance  thereof  shall  con- 
stitute a  separate  and  distinct  offense.  Any  person 
violating  an}^  of  the  provisions  contained  in  sections 
1,  and  3  of  this  act  (§§  102-1228—102-1230,  here- 
in), or  any  part  or  portion  thereof  (or  any  lawful 
order,  rule  or  regulation  of  the  commission  adopted 
or  promulgated  in  accordance  with  the  provisions  of 
this  act  shall  be  punished  by  a  fine  of  not  more  than 
$100,  or  by  imprisonment  in  the  county  jail  for  not 
more  than  six  months;  or  by  both  such  fine  and  im- 
prisonment in  the  discretion  of  the  court.  Justice 
and  district  courts  shall  have  concurrent  jurisdiction 
with  the  circuit  court  for  the  prosecution  and  punish- 
ment of  all  crimes  committed  pursuant  to  or  contrary 
to  the  provisions  of  this  act."  O.C.L.A.  §  102-1243. 
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The  decedent  could  have  also  been  fined  and  im- 
prisoned for  another  act.  If  the  decedent  had  any  busi- 
ness at  all  being  between  the  load  and  the  brow  log,  it 
was  to  do  an  unlawful  act.  The  only  business  he  might 
have  had  there  was  the  release  of  his  load.  Yet  section 
17.13  of  the  Logging  Safety  Code  provides: 

"Binders  and  bunk  block  chains  shall  be  ar- 
ranged so  that  all  releases  are  made  from  the  side 
of  the  car  or  truck  opposite  that  from  which  the  logs 
will  roll  in  unloading."  (Plaintiff's  Exhibit  18,  P.  76) 

EFFECT  ON   RECOVERY  OF  BEING 
INJURED  DOING  AN   UNLAWFUL  ACT 

The  title  of  the  Oregon  Employers'  Liability  Act  is 
as  follows: 

"A  BILL  to  propose  by  initiative  petition  a  law 
providing  for  the  protection  and  safet}'  of  persons 
engaged  in  the  construction,  repairing,  alteration,  or 
other  work,  upon  buildings,  bridges,  viaducts,  tanks, 
stacks  and  other  structures,  or  engaged  in  any  work 
upon  or  about  electrical  wh'es,  or  conductors  or  poles, 
or  supports,  or  other  electrical  appliances  or  con- 
trivances carrying  a  dangerous  current  of  electricity; 
or  about  any  machinery  or  in  any  dangerous  occupa- 
tion, and  extending  and  defining  the  liability  of 
emploj'ers  in  any  or  all  acts  of  negligence,  or  for  in- 
jury or  death  of  their  emplo3^ees,  and  defining  who 
are  the  agents  of  the  emploj^er,  and  declaring  what 
shall  not  be  a  defense  in  actions  by  employees  against 
employers,  and  prescribing  a  penalty"  for  a  violation 
of  the  law."  Turnidge  v.  Thompson,  89  Or.  637,  643, 
175  Pac.  281. 
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The  court  in  that  case  states  at  page  651 : 

"Moreover,  since  every  act  must  have  a  title  ex- 
pressing the  subject  matter,  the  title  necessarily  be- 
comes a  part  of  the  act  and  offers  valuable  help  in 
construing  the  act  and  determining  the  legislative 
intent:  State  v.  Robinson,  32  Or.  43,  46  (48  Pac. 
357)." 

One  of  the  three  main  purposes  of  act  is  to  provide 
for  the  safety  of  persons  in  relation  to  specified  machin- 
ery or  situations.  The  remaining  two  main  purposes, 
defining  the  liability  of  employers  and  declaring  what 
shall  not  be  a  defense,  present  certain  similarities  to 
the  various  workmen's  compensation  acts.  Under  those 
acts  many  cases  have  arisen  concerning  an  employee's 
right  to  compensation  when  he  is  injured  in  a  place 
where  he  is  forbidden  by  a  safety  rule  or  statute 
to  be.  Although  for  most  purposes  the  Oregon  Em- 
ployers' Liability  Act  is  unique,  this  particular 
line  of  cases  should  be  applied  here  because  the 
problem  is  analogous.  McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  135,  149,  140  Pac.  64,  144  Pac.  569. 

The  problem  herein  presented  is  created  by  the  en- 
actment in  1920,  nine  years  after  the  enactment  of  the 
Oregon  Employers'  Liability  Act,  of  a  general  safety 
statute  authorizing  the  promulgation  of  industry  safety 
codes  having  the  force  of  law.  O.C.L.A.  §  102-1228 — 
1251.  The  precise  question  is:  does  the  failure  of  a  work- 
man to  abide  by  a  safety  code  having  the  force  of  law 
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under  the  1920  statute  relieve  the  employer  of  liability 
under  the  1911  statute  where  the  workman  would  not 
have  been  injured  but  for  his  violation  of  the  safety 
code?  That  question  is  open,  but  compare  Kuntz  v. 
Emerson  Hardware  Co.,  93  Or.  565,  577,  184  Pac.  253, 
where  a  certificate  of  the  Labor  Commissioner  as  to  com- 
pliance with  Factory  Act  was  held  admissible  to  show^ 
compliance  with  the  Employers'  Liability  Act. 

In  the  case  of  Fortin  v.  Beaver  Coal  Co.,  217  Mich. 
508,  187  N.W.  352,  23  A.L.R.  1153,  a  workmens'  com- 
pensation case,  a  miner  was  killed  jumping  across  the 
sump  at  the  bottom  of  a  shaft  instead  of  passing  around 
it  as  required  by  a  mine  safety  statute  and  the  court 
held  that  his  dependents  could  not  recover  since  he  was 
guilty  of  a  misdemeanor  in  jumping.  That  principle 
should  be  applied  here  because  the  Legislature  in  re- 
quiring employers  to  make  operations  safe  by  various 
devices  would  not  have  contemplated  holding  the  em- 
ployer for  injuries  incurred  by  workmen  in  violating 
other  rules  for  safe  operation  made  by  the  Legislature's 
representative,  the  State  Industrial  Accident  Com- 
mission. 

The  integration  of  the  1911  safety  appliance  act  with 
the  1920  safety  code  act  should  be  even  closer  than  a 
mine  safety  act  with  a  compensation  statute  whose  pri- 
mary aim  is  compensation  rather  than  safe  operation. 
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The  Oregon  Employers'  Liability  Act  is  not  only  reme- 
dial, it  is  preventive.  Its  outstanding  purpose  is  to  pro- 
tect employes  from  injury.  Smith  v.  Shevlin-Hixon  Co., 
157  F.  2d  51,  54. 

The  principle  of  denying  recovery  to  a  workman  do- 
ing a  forbidden  act  is  also  applied  in  Michigan  where 
only  the  employer's  instructions  prohibited  the  act: 
entering  a  grain  bin  too  soon  after  fumigating  gas 
crystals  had  been  placed  there.  The  court  said: 

"A  prohibited  risk,  when  voluntarily  assumed, 
with  knowledge  of  easily  apprehended  fatal  con- 
sequences is  not  an  incident  of  emplojTnent,  and  an 
injury,  so  received,  is  not  an  accident  arising  out  of 
and  in  the  course  of  emplojTiient."  Waldbauer  v. 
Michigan  Bean  Co.,  278  Mich.  249,  254,  270  N.W. 
285. 

Many  cases  might  be  cited  to  illustrate  the  principle 
that  doing  an  act  prohibited  either  b}^  employer's  rule  or 
by  statute  may  bar  a  compensation  award;  the  following 
are  some  of  the  more  closely  analogous  cases:  Walcofski 
V.  Lehigh  Val.  Coal  Co.,  278  Pa.  84,  122  Atl.  238  (re- 
covery denied  where  miner  entered  section  of  mine 
marked  "gas"  contrary  to  mine  safety  law) ;  Jenczewski 
V.  Aluminum  Co.,  199  App.  Div.  156,  191  N.Y.S.  392 
(dicta  that  no  award  could  be  made  if  workman  was  in- 
jured when  contrary  to  orders  he  entered  a  prohibited 
pot-line  area) ;  Joseph  Fourniefs  Case,  120  Me.  236,  113 
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Atl.  270,  23  A.L.R.  1156  (workman  injured  when  being 
hoisted  contrary  to  instructions  denied  compensation ) . 

The  question  of  the  effect  of  going  into  or  remaining 
in  a  prohibited  place  is  annotated  at:  23  A.L.R.  1172, 
26  A.L.R.  167,  58  A.L.R.  201,  83  A.L.R.  1217,  and  119 
A.L.R.  1413.  Each  case  is  of  course  set  in  a  statutory  con- 
text of  whether,  for  example,  the  forbidden  act  is  "in- 
tentional or  wilful  misconduct"  or  "arises  out  of  and  in 
the  course  of  the  employment,"  but  these  specific  pro- 
visions do  not  prevent  the  principle  announced  from  be- 
ing applicable  in  the  case  at  bar.  That  principle  is:  con- 
duct made  criminal  by  law  is  a  bar  to  compensation  for 
injuries  incurred  as  a  result  of  such  conduct. 

The  words  of  the  Oregon  court  in  regard  to  the  in- 
terrelationship of  parts  of  the  Oregon  Employers'  Lia- 
bility Act,  state  the  controlling  principle  here: 

"4.  It  seems  evident  that  one  who  has  violated  a 
statutory  duty  can  not  have  a  statutory  right  of 
action  to  secure  redress."  Schmidt  v.  Multnomah 
Opr.  Co.,  155  Or.  53,  67,  61  P.  2d  95. 

DECEDENT  WAS  FURNISHED  A  SAFE  PLACE  TO  WORK 

To  summarize  there  was  no  competent  evidence  of 
any  violation  of  the  Oregon  Employers'  Liability  Act 
in  this  case  because  the  decedent  was  furnished  a  safe 
place  to  work.  He  could  have  stood  clear  of  the  log's  path 
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as  Witness  Vincent  did.  (R.  119-120)  An  inspection  of 
plaintiff's  exhibits  3  through  7  and  13  through  14  will 
confirm  the  fact  that  places  of  safety  were  available  to 
the  decedent  which  he  did  not  utilize.  (R.  113-8)  The 
plaintiff  does  not  claim  that  there  is  any  defect  of  equip- 
ment here.  (R.  237) 

The  purpose  of  the  Act  is  achieved  when  the  work- 
man is  provided  with  a  safe  place  to  work;  the  specific 
requirements  of  the  Act  are  only  means  to  that  end. 
Here  a  safe  place  to  work  was  provided  but  the  decedent 
did  not  use  it,  and  the  Oregon  Employers'  Liability  Act 
does  not  go  so  far  as  to  require  the  employer  "to  super- 
vise every  detail  of  the  labor  of  each  employee  in  the  or- 
dinary course  of  work."  Van  Norden  v.  Chas.  R.  McCor- 
mick  Lumber  Co.,  17  F.  2d  568,  569. 

The  analogous  case  of  Jackson  v.  Oregon  Lumber  Co., 
152  Or.  200,  52  P.  2d  189,  arising  under  the  Oregon  Em- 
ployers' Liability  Act,  supports  that  conclusion.  There 
the  decedent  log  truck  driver  was  killed  on  an  unloading 
dock  apparently  after  he  had  loosened  the  chains  hold- 
ing his  load  of  logs.  (P.  201 )  The  unloading  dock  there 
was  cramped,  being  constructed  by  planking  one  track 
of  a  narrow  gauge  railway.  In  that  case  plaintiff  also 
alleged  a  failure  to  furnish  a  safe  place  to  work.  The 
court  held  that  there  was  no  evidence  that  the  failure 
to  furnish  a  smooth  and  level  place  to  unload  the  logs 
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was  the  proximate  cause  of  deceased's  death.  If  an  un- 
loading dock  is  an  unsafe  place  to  work  as  plaintiff 
seems  to  contend,  then  it  is  noteworthy  that  the  Oregon 
court  did  not  so  intimate  when  the  plaintiff's  specific 
allegation  of  a  rough  unloading  place  was  found  to  be 
unsupported  in  the  Jackson  case. 


SPECIFICATION  OF  ERROR  VII 

The  District  Court  erred  in  refusing  to  give  defend- 
ant's requested  instruction  No.  XIX  which  totidem  ver- 
bis was: 

"I  instruct  you  that  if  you  find  from  the  evidence 
that  the  truck  driver  was  in  charge  of  the  unload- 
ing operation,  then,  in  that  event,  it  was  up  to  the 
truck  driver  to  see  that  the  provisions  of  the  E.L.A. 
were  complied  with."  (R.  45) 


The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  the  said  instruction  were: 

"Mr.  Powers:  *  *  ♦  And  we  ask  for  an  exception, 
if  the  Court  please,  to  the  Court's  refusing  to  give  re- 
quested instruction  No.  19  of  the  defendant.  I  am 
not  sure — I  don't  think  that  you  told  the  jury  that  if 
the  driver  was  in  charge  of  the  truck  and  the  unload- 
ing operations  that  then  the  Act  would  not  be  ap- 
plicable because  he  himself  would  have  the  respon- 
sibility for  seeing  that  the  provisions  would  be 
enforced. 
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"The  Court:  Mr.  Babcock  took  exception  to  that 
because  he  thought  I  did  give  it.  (R.  317-8) 


"The  Court:    You   may   have   your   exceptions. 
(R.  320) 


Said  specification  of  error  covers  questions  raised 
by  Appeal  Point  4. 

Point:  The  decedent  was  in  charge  of  the  unloading 
operation  within  the  meaning  of  the  Employers'  Liability 
Act  and  hence  was  responsible  for  compliance  with  the 
Act. 

The  requested  instruction  presented  a  theory  of  de- 
fense grounded  in  the  words  of  the  statute  O.C.L.A.  102- 
1603  provides: 

"It  shall  be  the  duty  of  owners,  contractors,  sub- 
contractors, foremen,  architects  or  other  persons 
having  charge  of  the  particular  work,  to  see  that  the 
requirements  of  this  act  are  complied  with,  and  for 
any  failure  in  this  respect  the  person  or  persons  de- 
linquent shall,  upon  conviction  of  violating  any  of 
the  provisions  of  this  act,  be  fined  not  less  than  ten 
dollars,  nor  more  than  one  thousand  dollars,  or  im- 
prisoned not  less  than  ten  days,  nor  more  than  one 
year,  or  both,  in  the  discretion  of  the  court,  and 
this  shall  not  affect  or  lessen  the  civil  liability  of 
such  persons  as  the  case  may  be." 

This  court  has  declared  of  this  section: 

"As  will  have  been  seen,  section  6787  of  the  Ore- 
gon Laws  expressly  declares  it  to  be  the  duty  of  'own- 
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ers,  contractors,  sub-contractors,  foremen,  architects, 
or  other  persons  having  charge  of  the  w^ork'  in  ques- 
tion to  see  that  the  Employers'  Liabihty  Act  is  com- 
plied with.  That  duty  is  by  the  statute  distinctly 
placed  upon  each  of  those  specifically  mentioned, 
and  all  other  persons  having  charge  of  the  particular 
work,  in  precisely  the  same  way  and  to  precisely 
the  same  extent.  Neither  the  owners  nor  the  super- 
intendent are  by  statute  made  any  more  responsible 
for  the  construction  or  operation  of  the  particular 
structure  in  question  than  the  foreman.  The  duty  so 
imposed  upon  each  can  no  more  be  delegated  by  the 
one  than  by  the  other.  Such  being  the  statute  of  the 
state,  the  courts  are  bound  by  it."  Marks  v.  Bauers, 
3  F.  2d  516,  518,  cert.  den.  268  U.S.  704,  69  L.  Ed., 
1167,  45  Sup.  Ct.  639. 


In  that  case  the  foreman  of  a  rock-crushing  plant 
was  denied  recovery  because  he  was  a  person  in  charge 
and  hence  responsible  for  seeing  that  the  requirements 
of  the  Act  were  complied  with.  The  only  question  pre- 
sented here  is  whether  or  not  the  decedent  truck  driver 
was  one  of  those  contractors  "or  other  persons  having 
charge  of  the  particular  work"  within  the  meaning  of 
the  statute.  The  refusal  of  the  requested  instruction  was 
thus  error  unless  it  can  be  said  as  matter  of  law  that  the 
decedent  Hutchens  was  not  in  charge  of  the  unloading 
operation  in  this  case.  In  view^  of  the  Agreed  Facts  set 
out  in  the  Pre-Trial  Order  it  can  not  be  so  held. 

Paragraph  111  of  the  Agreed  Facts  states  in  part: 
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"The  usual  process  in  unloading  a  truck  was  as 
follows:  One  end  of  a  sling  line  was  anchored  to  the 
brow  log  and  the  other  end  left  free.  Log  trucks  were 
driven  to  a  place  alongside  the  brow  log  being  used 
and  spotted  in  position  by  a  signal  from  the  crane 
engineer.  In  unloading  the  trucks  the  truck  driver 
took  the  free  end  of  the  sling  line  and  placed  it  under 
the  logs  to  be  unloaded,  then  attached  it  to  the  lift- 
ing crane.  When  the  line  was  so  attached,  the  engi- 
neer operating  the  crane  took  the  slack  out  of  the 
line.  The  truck  driver  then  made  his  load  ready  for 
dumping  and  gave  a  signal  to  the  crane  enginer 
to  hoist  the  log."  (R.  9-10) 


Paragraph  IV  of  the  Agreed  Facts  states: 

"On  August  19,  1949,  the  deceased,  Dean  Hut- 
chens,  was  the  driver  of  a  logging  truck  delivering 
logs  to  said  dock  and  was  engaged  in  log  unloading 
operations  near  said  brow  log.  The  truck  being  un- 
loaded consisted  of  one  large  log  approximately  40 
feet  long  and  52  inches  in  diameter.  Dean  Hutchens 
spotted  the  truck  under  the  unloading  dump  at  a 
point  indicated  by  the  crane  engineer.  He  thereupon 
got  out  of  the  truck  and  pulled  the  sling  line  over 
the  reach  and  under  the  log  and  fastened  the  end  of 
it  to  the  hook  on  the  unloading  crane.  Deceased  was 
killed  by  being  struck  by  the  log  as  it  was  being  un- 
loaded from  the  truck  while  he  was  in  a  position  be- 
tween the  trailer  of  the  truck  and  the  brow  log." 
(R.  10) 


From  the  Agreed  Facts  it  appears  that  the  log  truck 
driver  had  the  following  duties  in  the  unloading 
operation: 
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( 1 )  handling  the  sling  line  and  attaching  it  to  the 
lifting  crane,  and 

(2)  making  his  load  ready  for  dumping,  and 

( 3 )  giving  the  signal  to  the  crane  operator  to  hoist 
the  log. 

The  driver's  control  of  the  unloading  operation  is  shown 
by  the  agreed  fact  that  load  could  not  be  dumped  until 
the  driver  gave  the  signal.  The  load  was  his,  and  it  was 
his  responsibility  to  unload  it.  He  was  not  a  carpenter 
obliged  to  obey  orders  or  a  bucker  whose  sole  duty  it  was 
to  saw  trees  where  they  had  been  marked.  Moen  v.  Ait- 
ken,  127  Or.  246,  271  Pac.  730;  Yovovich  v.  Falls  City 
Lumber  Co.,  76  Or.  585,  149  Pac.  941. 

His  situation  as  a  contract  log  hauler  was  similar  to 
that  of  the  contract  timber  faller  involved  in  the  case  of 
Robbins  v.  Irwin,  180  Or.  667,  178  P.  2d  935.  In  that  case 
the  court  held  that  the  trial  court  did  not  err  in  refusing 
to  instruct  the  jury  "that  Joseph  L.  Peter,  acting  as  a 
faller,  as  a  matter  of  law  is  not  one  in  charge  or  control 
of  the  work  under  the  terms  of  the  Employers'  Liability 
Act"  because  the  evidence  tended  to  show  that  Peter 
and  Wilcox  (team  of  fallers)  were  in  charge  of  the  par- 
ticular work  in  which  they  were  engaged. 

The  evidence  in  favor  of  Peter  being  in  control  there 
should  be  compared  with  the  evidence  in  favor  of  the 
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decedent  being  in  control  here.  In  the  Robbins  case  the 
court  summarized  the  evidence  as  follows: 

"There  is  evidence  tending  to  prove  that  it  was 
the  duty  of  both  Wilcox  and  Peter  to  determine  what 
trees  to  fell  and  where  to  fell  them;  to  make  the 
areas  or  strips  in  which  they  were  operating  safe 
from  various  hazards;  and  to  prepare  runways  or 
means  of  escape  for  themselves  from  the  dangers  of 
falling  trees  and  to  clear  them  of  obstructions." 
(P.  669) 


The  court  there  held  that  this  evidence  was 
sufficient  to  prevent  the  court  from  saying  as  a 
matter  of  law  that  Peter  was  not  in  charge  of  the  work 
even  though  his  partner,  Wilcox,  was  the  head  faller 
of  the  two-man  team.  Here  the  court  below  took  the 
position  that  as  a  matter  of  law  the  decedent  contract 
log  hauler  was  not  in  charge  of  the  unloading  operation. 
Yet  the  only  discretionary  act  in  the  otherwise  mechani- 
cal process  of  unloading  was  done  by  the  contract  log 
hauler:  he  decided  when  the  logs  should  be  dumped.  An 
automaton  could  have  performed  the  rest  of  the  oper- 
tion,  hence  the  contract  log  hauler  must  have  been  the 
contractor  or  other  person  "having  charge  of  the  par- 
ticular work." 

The  various  items  of  negligence  specified  by  the 
plaintiff  in  the  pre-trial  order  center  around  a  lack  of 
proper  signals  or  warning,  either  by  rules  of  operation, 
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additional  workers,  or  by  mechanical  devices.  The  case 
of  Straub  v.  Oregon  Electric  Ry.  Co.,  163  Or.  93,  94  P. 
2d  681,  answers  these  contentions.  That  case  involved 
the  foreman  of  a  railroad,  and  the  Oregon  Employers' 
Liability  Act  was  assumed  to  apply.  The  Court  said: 

"3.  The  plaintiff  was  the  conductor  and  fore- 
man of  the  switching  crew,  as  alleged  by  him,  and 
it  was  his  dutj^  to  see  that  the  work  in  which  he  and 
the  cre\v  were  engaged  was  performed  in  a  safe 
manner.  In  that  capacity  he  had  supervision  over 
the  engine  crew  engaged  in  switching  operations.  If 
the  defendants  were  negligent  in  mo\dng  the  cars 
from  the  spur  track  onto  the  lead  track  at  an  un- 
necessary and  unusual  speed,  if  they  were  further 
negligent  in  failing  to  stop  the  engine  before  the  car 
on  which  the  plaintiff  was  riding  was  moved  over 
the  switch,  or  if  they  were  still  further  negligent  in 
that  the  engine  crew  failed  to  keep  a  proper  lookout 
as  to  conditions  prevailing  at  the  switch  and  failed 
to  stop  the  engine,  then  such  acts  of  negligence  must 
of  necessity  be  charged  to  the  plaintiff  as  the  vice- 
principal  of  the  defendants. 

As  already  stated,  the  plaintiff  alleged  that  it 
was  his  dut}"  to  see  that  the  ^vork  in  which  he  was 
engaged  was  performed  in  a  safe  manner.  Therefore, 
it  Avas  incumbent  upon  him  to  make  sure  that  there 
was  sufficient  clearance  before  causing  the  cars  to 
be  moved  from  the  spur  track  onto  the  lead  track. 
Under  such  circumstances,  he  cannot  complain  of 
the  failure  of  the  defendants  to  warn  him  of  the  de- 
fective clearance,  or  their  failure  to  provide  a  signal 
man  at  the  switch.^''  (P.  101 )  (Emphasis  supplied) 
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The  case  at  bar  is  stronger  than  either  the  Straub 
or  the  Robbins  cases  because  of  the  contractual  situation 
here  existing.  The  decedent  log  hauler  had  no  contract 
with  the  appellant  but  did  have  a  log  hauling  contract 
with  W.  R.  Francis,  a  logging  contractor.  Francis,  in 
turn,  had  contracted  with  the  defendant  to  do  certain 
logging  and  deliver  the  logs  to  the  defendant  at  Toledo. 
This  contract  was  admitted  in  evidence  and  now  is 
available  to  this  court.  (Defendant's  Exhibit  1;  R.  280, 
82,  330)  B}^  its  terms  Francis  was  to  be  paid  for  logs 
delivered  upon  the  basis  of  "net  water  scale"  meaning 
"what  logs  are  bought  and  sold  on  in  the  water."  (R. 
281)  The  logs  were  to  be  delivered  in  the  sticks  (raft 
boom  sticks)  by  Francis.  (R.  281)  They  were  then 
scaled  by  the  appellant.  (R.  244-5) 

The  defendant  contends  that  Francis  was  obliged 
by  the  contract  to  deliver  the  logs  in  the  water,  i.  e.  after 
unloading.  (R.  248,  286)  Supporting  this  interpretation 
of  the  contract  is  the  fact  that  the  defendant  charged 
Francis  for  the  proportionate  share  of  the  labor  cost  of 
the  operation  of  the  dump.  This  proportionate  share 
was  determined  by  the  log  footage  Francis  dumped 
there  as  compared  with  the  total  footage  dumped  by  all 
such  logging  operators.  The  dump  was  operated  as  "a 
non-profit  set-up"  for  the  logging  operators  like  Francis. 
(R.  283-285) 

The  fact  that  Francis  was  obliged  to  deliver  the  logs 
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in  the  water  strongly  supports  defendant's  contention 
that  the  decedent  truck  driver  was  in  charge  of  the  un- 
loading operation.  He  had  contracted  with  Francis  to 
deliver  logs  for  Francis,  and  his  job  was  not  finished 
until  the  logs  v\^ere  in  the  water.  In  view  of  the  con- 
tractual relationship  it  was  natural  that  the  driver 
should  be  in  charge  of  the  unloading  operation,  and 
the  agreed  fact  that  he  was  to  give  the  unloading  signal 
confirms  it. 

SPECEFSCATION  OF  ERROR  VIII 

The  District  Court  erred  in  refusing  to  give  defend- 
ant's requested  instruction  No.  XVIII  which  totidem 
verbis  was: 

"I  instruct  you  that  if  you  find  that  the  crane 
engineer's  wages  were  paid  to  the  Logger  or  some 
deducted  from  the  remittances  made  to  the  Logger 
on  account  of  the  crane  engineer's  wages  while  as- 
sisting in  the  unloading  of  the  log  in  question,  you 
could  consider  this  along  with  other  evidence  as  to 
whether  the  truck  driver  or  Logger  was  in  charge  of 
the  unloading  operation."  (R.  45) 

The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  said  instruction  were: 

"THE  COURT:  You  raised  that  in  the  question  on 
the  motion  for  a  directed  verdict. 

MR.  POWERS:  Yes.  The  instructions  go  to  the 
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same.  And  also  the  following  requested  instruction, 
which  is  defendant's  request  No.  18 — that  would  go 
to  the  same  point  we  asked  for  in  respect  to  the 
Court's  failure  to  give  that."  (R.  317) 


"THE  COURT:  You  may  have  your  exceptions." 
(R.  320) 


The  grounds  for  a  directed  verdict  were  the  same  as 
those  stated  in  defendant's  motion  for  an  involuntary 
non-suit  with  exceptions  not  here  pertinent.  (R.  291) 
The  following  grounds  stated  in  support  of  an  involun- 
tary non-suit  were  incorporated  by  reference  in  the 
grounds  of  objection  urged  at  the  trial  to  said 
instruction: 

"There  is  no  evidence  on  which  the  jury  could 
return  a  verdict  of  a  violation,  so  we  submit  to  your 
Honor  that  we  are  entitled  to  a  nonsuit  at  this  time, 
and  in  that  connection  I  will  call  your  Honor's  at- 
tention to  the  recent  authorities  which  have  held 
that  a  man,  where  he  is  responsible  for  making  his 
own  working  conditions,  is  not  entitled  to  the  pro- 
tection of  the  Act  if  he  fails  to  take  a  safe  position  if 
there  is  one  open  to  him.  We  further  call  your 
Honor's  attention  to  the  undisputed  evidence  in  this 
case  that  the  deceased  was  the  one  in  charge  of  the 
truck  and  the  fastening  of  the  chains  and  unfasten- 
ing of  the  chains  and  making  it  ready  for  the  un- 
loading, and  through  no  stretch  of  the  imagination 
could  it  be  argued  or  could  a  jury  of  reasonable- 
minded  persons  find  from  anything  in  this  case  that 
there  was  any  defect  in  any  of  the  equipment  or 
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inacliinerv  of  the  C.  D.  Johusou  I.iunbor  Corporation. 
(R.  227-228^ 


"And  we  move  for  a  nonsuit  on  the  fnrther 
ground  that  it  appears  affirmatively  frtim  the  ev- 
idenee  thc\t  the  deceased  was  the  one  that  was  ac- 
tively in  charge  of  the  equipment  of  the  truck  and 
the  chain  and  the  bimk  lUocks.  and  the  only  thing 
that  miglu  possibly  be  saiti  to  have  been  negligently 
attached  or  defective  in  some  way.  There  might  be 
some  inference  there  was  something  wrong  with  that 
equipment,  and.  on  tlie  other  hand,  there  is  no  ev- 
idence that  there  was  anything  wrong  with  ours, 
with  this  defendant's  here:  and  on  the  further 
groiuul  that  it  was  the  deceased,  himself,  who  made 
his  own  working  conditions,  and  that  there  was  a 
safe  place  to  go.  and  that  it  appears  that  he  got  into 
a  place  where  he  is  forbidden  to  go  by  law.''  (R.  234) 


Said  specification  of  error  covers  questions  raised  by 
Appeal  Point  4i.a\ 

Point:  Evidence  as  to  who  paid  the  crane  engineer  is 
relevant  in  determining  who  was  in  charge  of  the  unloading 
operation. 

It  has  already  been  pointed  out  that  defendant  with- 
held from  payments  to  W.  R.  1-^rancis  under  his  logging 
contract  certain  amounts  for  dumping  the  logs.  ^R, 
155-6,  283-4^  It  was  undisputed  that  the  services  of 
the  crane  engineer  were  paid  for  by  such  withholdings. 
(R.  279-280.  155-6^ 
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This  f'vidcnrc  is  clearly  logically  relevant  to  show 
that  either  tlie  logger  or  his  contractor,  the  decedent 
log  hauler,  was  in  charge  of  the  unloading  operation. 
In  Oregon  closely  analogous  authority  holds  that  such 
evidence  may  be  considered.  Dibert  v.  Giebisch,  74  Or. 
64,  144  Pac.  1184,  held  that  payments  made  by  the  de- 
fendants of  the  wages  of  men  employed  in  clearing  land 
was  admissible  as  a  circumstance  from  which  the  jury 
might  reasonably  have  inferred  that  the  defenfiants 
were  having  the  work  done  on  their  own  account  and 
not  by  an  independent  contractor  who  was  engaged  to  do 
the  clearing.  In  that  case  a  man  hirerl  by  the  independ- 
ent contractor  was  injured  cutting  a  stump,  aiirl  the 
court  held  that  the  evidence  sustained  a  fi rifling  that  the 
man  injured  was  in  the  employment  of  the  defendants, 
the  persons  who  f)aid  him. 

Keeping  in  mind  the  contractual  obligation  of  the 
"logger"  to  deliver  the  logs  in  the  water,  appellant  ?je- 
lieves  under  the  Oregon  authorities  that  the  court  com- 
mitted reversible  error.  In  McCauley  v.  Steamship 
''Willamette;'  109  Or.  131,  215  Pac.  892,  implicitly  ap- 
plied the  above  rule  to  aid  in  determining  who  is  a 
person  "having  charge"  within  the  meaning  of  the 
Oregon  Employers'  Liability  Act.  In  that  case  a  long- 
shoreman was  injured  while  loading  lumber  on  a  ship 
from  a  lumber  company  dock  and  he  sued  hot?i  the 
ship  and  the  lumber  company.  The  court  said: 
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"5.  But  the  'and  generally'  clause  did  not  govern 
the  lumber  company.  The  piling  of  the  lumber  had 
been  completed  about  three  weeks  before  the  steam- 
ship came  for  the  lumber.  The  work  of  the  lumber 
company  was  ended  w^hen  the  piling  of  the  lumber 
was  completed.  Nothing  more  remained  to  be  done 
with  or  about  the  lumber  except  to  load  it  upon  the 
vessel;  and  the  work  of  loading  the  lumber  was  en- 
tirely under  the  control  of  the  captain  of  the  ship. 
McCauley  and  all  the  other  longshoremen  'em- 
ployees of  the  ship,'  took  their  orders  'direct  from  the 
captain  of  the  ship,'  and  were  paid  by  the  captain  of 
the  ship.  The  language  of  the  'and  generally'  clause 
is:  'Having  charge  of,  or  responsible  for,  any  work  in- 
volving a  risk  or  danger  to  the  employees'."  (P.  145) 
(Emphasis  supplied) 


It  is  significant  that  the  court  considered  who  paid 
the  longshoremen  in  determining  who  was  a  "person 
having  charge"  within  the  meaning  of  Employers' 
Liability  Act.  Both  reason  and  authority  support  the 
proposition  that  to  determine  under  the  statute  who  is 
the  party  "having  charge  of  the  particular  work"  the 
jury  should  be  permitted  to  consider  who  is  ultimate 
payor  of  the  wages  of  the  persons  engaged  in  the  par- 
ticular work. 

In  Sivayne  &  Hoyt,  Inc.  v.  Barsch,  226  Fed.  581,  this 
court  considered  evidence  as  to  who  paid  the  injured 
longshoreman  in  determining  who  was  the  responsible 
party  in  a  case  in  which  the  Oregon  statute  was  in- 
volved. The  precise  question  presented  was  whether 
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the  ship  owner  or  the  defendant  who  claimed  to  be 
managing  agent  only,  was  responsible  as  employer  of 
the  plaintiff.  This  court  in  reviewing  the  evidence  said: 

"The  defendant  was  a  corporation  of  the  state  of 
California,  doing  business  there,  and  at  Portland 
through  its  local  agent  Kennedy.  Kennedy  testified 
that  it  was  his  duty  to  act  for  the  defendant  in  the 
capacity  of  agent  in  directing  the  movement  of  ships 
that  were  being  run  into  the  port  of  Portland,  to  pay- 
all  bills  for  the  ships,  including  the  bills  of  the  men 
who  helped  to  load  and  unload  the  same-  that  the 
plaintiff  was  on  the  defendant^ s  pay  roll,  and  was 
working  for  the  defendant;  that  he  (Kennedy)  ac- 
counted to  the  defendant  for  the  money  paid  out  to 
the  men;  that  it  was  the  defendants  money  that  he 
was  paying  out  to  the  men  for  unloading  the  ship; 
that  he  did  not  report  the  accident  to  plaintiff  to  the 
owner,  but  to  the  defendant;  that  the  defendant  was 
the  managing  agent  of  the  Camino,  with  power  to 
direct  the  movements  and  operations  of  the  officers 
and  crew,  and  that  it  employed  the  officers  of  the 
ship."  (Emphasis  supplied)  (P.  584) 


The  court  held  that  this  and  other  evidence  was  suf- 
ficient to  show  that  "the  defendant  had  full  charge  of 
the  operation  of  discharging  the  ship."  This  case  has 
other  factual  similarities  to  the  case  at  bar  because 
there  a  stevedore  was  injured  on  the  dock  when  the 
dock  foreman  gave  a  signal  to  the  winch  operator  on 
ship  too  soon  and  a  steel  beam  was  raised  abruptly  in- 
juring the  plaintiff.  The  defendant  who  had  charge  of 
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the  unloading  was  held  liable  rather  than  the  ship 
owner  who  merely  provided  the  lifting  gear  as  did  the 
appellant  in  the  case  at  bar. 

SPECIFICATION  OF  ERROR  IX 

The  District  Court  erred  in  refusing  to  give  Defend- 
ant's Requested  Instruction  No.  XXIII  which  totidem 
verbis  was: 

"I  instruct  you  that  the  Logging  Safety  Code  of 
the  State  of  Oregon  provides  that  all  bunker  chains 
and  binder  chains  shall  so  be  attached  that  they  can 
be  released  from  the  side  opposite  to  the  brow  log 
and  if  under  the  evidence  you  find  in  this  case  that 
the  chains  used  could  not  be  detached  from  the  side 
opposite  to  the  brow  log,  then  in  that  event  this  pro- 
vision of  the  logging  code  would  have  been  violated 
and  in  this  connection  you  are  instructed  that  it  was 
the  duty  of  the  Logger  Francis  to  see  that  this  pro- 
vision was  complied  with  in  the  event  the  deceased 
was  an  employee  of  Francis;  and  you  are  further 
instructed  that  it  would  be  the  duty  of  the  deceased 
to  see  that  this  provision  of  the  safety  code  was  com- 
plied with  in  the  event  you  would  find  that  the  de- 
ceased was  an  independent  contractor  and  not  an 
employee.  In  short,  it  would  be  the  obligation  of 
either  Francis,  the  Logger,  or  the  deceased,  if  he  were 
an  independent  contractor,  to  comply  with  this 
safety  rule  and  a  failure  to  comply  with  the  same 
would  be  negligence  as  a  matter  of  law.  And  if  you 
should  further  find  that  the  failure  to  comply  with 
this  safety  rule  was  the  sole  proximate  cause  of  the 
accident,  then  in  that  event  there  could  be  no  re- 
covery here  and  your  verdict  would  be  for  the  de- 
fendant." (R.  47) 
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The  grounds  of  objection  urged  at  the  trial  to  the 
District  Court's  refusal  to  give  said  instructions  were: 

"MR.  POWERS:  Well,  then,  we  would  like  an  ex- 
ception if  the  Court  please,  to  the  Court's  failure  to 
give  requested  instruction  No.  23,  which  is  that  the 
logging  code  provides  with  respect  to  bunker  chains 
and  that  they  be  attached  so  that  they  can  be  re- 
leased from  the  opposite  side  from  the  brow  log,  and 
also  the  binder  chains,  ♦  *  ♦."  (R.  318) 


"THE  COURT:  You  may  have  your  exceptions." 
(R.  320) 


Said  specification  of  error  covers  questions  raised  by 
Appeal  Point  4(b). 

Point:  Either  decedent  or  "logger"  had  the  duty  of  com- 
plying with  the  Logging  Safety  Code  in  regard  to  log  load 
chains  and  failure  to  comply  was  negligence  as  a  matter  of 
law. 

Chapter  No.  1 7  of  the  Logging  Safety  Code  covers  log 
dumps,  booms,  and  ponds.  Section  17.13  thereof 
provides: 

"Binder  and  bunk  block  chains  shall  be  arranged 
so  that  all  releases  are  made  from  the  side  of  the  car 
or  truck  opposite  that  from  which  the  logs  will  roll 
in  unloading."  (P.  76) 
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It  has  already  been  argued  that  violation  of  the  Log- 
ging Safety  Code  amounts  to  negligence  as  a  manner  of 
law  and  that  argument  is  hereby  incorporated  herein. 
(See  Specification  of  Error  No.  IV.) 

In  addition  at  the  trial  there  was  testimony  by  an 
expert  called  by  the  plaintiff  that  it  would  be  unsafe 
practice  if  someone  had  to  go  between  the  loaded  truck 
and  the  brow  log  in  order  to  unfasten  his  chains.  (R. 
205)  Under  the  facts  of  this  case  the  decedent  could 
have  had  no  business  being  between  the  brow  log  and 
the  load  except  to  loosen  his  load.  If  he  had  to  go  there 
to  loosen  his  load,  he  was  in  violation  of  section  17.13 
of  the  Code. 

The  particular  question  raised  by  this  instruction  is: 
whose  duty  was  it  to  comply  with  the  Code?  Appellant 
contends  that  either  the  logger,  Vv.  R.  Francis,  or  the 
decedent  log  hauler  were  responsible  for  complying 
with  section  17.13  and  not  the  defendant.  As  has  been 
previously  pointed  out  Francis  was  obliged  to  deliver 
the  logs  in  the  water  and  the  decedent  had  contracted  to 
assist  him  in  that  endeavor.  (See  Specification  of  Error 
VII )  To  carry  out  his  contract  Francis  paid  for  the  wages 
of  the  crane  engineer  (R.  279-280,  155-6,  283-4),  and 
was  paid  $15.00  per  thousand  board  feet  net  water  scale 
to  log  the  timber,  haul  it,  and  dump  it  in  the  water  at 
Toledo.  (Defendant's  Exhibit  1;  R.  280-281)  Francis 
testified: 


69 

"Q.:  You  had  a  contract  with  Johnson  to  haul 
logs,  did  you  not?  A.:  Yes. 

"Q.  And  you  undertook  in  your  contract,  did  you 
not,  to  compl}^  with  all  th^  state  rules  and  regula- 
tions with  respect  to  the  delivery  of  those  logs?  A.: 
Yes."  (R.  161) 


It  was  Francis's  own  understanding  that  he  was  to 
comply  with  state  regulations  like  the  provisions  of  the 
Logging  Safety  Code^  and  irrespective  of  that,  he  had  a 
contractual  obligation  to  obey  all  laws  and  rules  relating 
to  logging.  (R.  280) 

Whether  or  not  Francis  was  not  responsible  for  com- 
plying with  the  binder  and  bunk  block  chain  regulation, 
the  decedent  log  hauler  was.  He  was  the  registered  own- 
er of  the  truck  he  was  operating.  (R.  10)  The  bunk 
blocks  and  binder  chains  are  part  of  the  truck  equip- 
ment. (R.  132)  Upon  the  loading  of  his  truck  the 
decedent  put  the  binder  chain  in  place.  (R.  167,  170) 
The  driver  is  responsible  for  his  own  equipment.  (R. 
259,  274)  It  was  an  agreed  fact  that  it  was  the  job  of 
the  driver  to  make  his  load  ready  for  dumping.  (R.  10) 

The  plaintiff  states  in  her  contentions  that  the  usual 
procedure  was  for  the  driver  to  unfasten  his  binder 
chains  and  bunk  blocks.  (R.  15)  It  is  undisputable  that 
physically  the  decedent  log  hauler  was  in  charge  of  the 
chains  on  his  truck  and  their  proper  use  and  functioning. 
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The  contractual  arrangements  of  Francis  and  the 
decedent  log  hauler  confirm  that.  According  to  plain- 
tiff's contentions  set  out  in  the  pre-trial  order: 

"In  July,  1949,  decedent  made  oral  arrange- 
ments with  W.  R.  Francis  to  haul  logs  from  Francis' 
operation  to  the  C.  D.  Johnson  Lumber  Corporation 
dock  at  Toledo  at  an  agreed  rate  per  thousand  board 
feet  for  the  haul  as  compensation  for  the  truck  and 
for  Hutchens'  services  as  a  driver.  It  was  agreed  that 
Hutchens  w^ould  haul  exclusively  for  Francis  when 
he  and  his  truck  were  needed.  Hutchens  did  not 
agree  to  haul  and  Francis  did  not  agree  to  furnish 
Hutchens  with  any  certain  quantity  of  logs  or  for 
any  certain  period.  Either  party  was  free  to  ter- 
minate the  relationship  at  will."  (R.  13) 


The  point  at  which  the  decedent's  responsibility  for 
delivering  his  logs  terminated  was  determined  by  Fran- 
cis' contract  with  the  defendant  and  was  only  ter- 
minated when  the  logs  were  in  the  water  at  Toledo. 
Under  the  terms  of  the  statute  under  which  the  Logging 
Safety  Code  was  promulgated,  it  was  incumbent  on  both 
Francis  and  the  decedent  to  comply  with  the  Code. 
O.C.L.A.  102-1236  so  provides: 

"Every  employer,  employe  and  other  person 
shall  obey  and  comply  with  each  and  every  require- 
ment of  every  order,  decision,  direction,  rule  or  reg- 
ulation made  or  prescribed  by  the  commission  in 
connection  with  the  matters  herein  specified,  or  in 
any  way  relating  to  or  affecting  safety  of  employ- 
ments or  places  of  emplo3anent,  or  to  protect  the  life 
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and  safety  of  eniplo3'^es  in  such  emplojTnents  or 
places  of  eniplojTTient,  and  shall  do  eveiything 
necessary  or  proper  in  order  to  secure  compliance 
with  and  observance  of  every  such  order,  decision, 
direction,  rule  or  regulation." 


An  interchange  between  counsel  at  the  pre-trial  con- 
ference is  illuminating: 

"MR.  POWERS:   ♦  *  ♦. 

Now,  another  point.  Is  it  not  your  contention  that 
he  had  to  be  between  two  trucks  and  the  brow  log  in 
order  to  unload  his  truck,  and  that  that  is  what  he 
was  doing  at  the  time  of  the  accident? 

MR.  BABCOCK:  That's  correct. 

MR.  POWERS:  Is  it  not  part  of  the  Safety  Code 
rule  that  your  binder  chain  shall  be  so  put  on  that 
it  is  to  be  unfastened  and  released  from  the  opposite 
side  of  the  brow  logs? 

MR.  BABCOCK:  Well,  whether  it  is  and  whether 
that  applies  to  the  decedent  in  this  particular  situ- 
ation is  a  question.  I  don't  know.  *  *  *"  (R.  103) 


An  inspection  of  plaintiff's  Exhibit  18,  the  Logging 
Safety  Code,  will  show  that  there  is  no  doubt  that  sec- 
tion 17.13  applies  here.  That  section  is  found  in  the  sec- 
tion relating  to  log  dumps  and  ponds,  but  it  is  significant 
that  similar  passages  occur  elsewhere  in  the  Code  in 
other  connections  showing  that  section  1 7.13  is  precisely 
in  point  here.  See  section  8.33  in  Chapter  8  on  loading 
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logs,  and  section  11.26  in  Chapter  11  on  motor  truck 
transportation  where  the  prohibition  is  set  forth  in  bold- 
face type.  The  plain  meaning  of  the  Code  is  that  section 
17.13  is  applicable  here  and  the  court  should  have  in- 
structed the  jury  to  find  whether  it  was  violated  because 
its  violation  would  be  negligence  as  a  matter  of  law,  and 
either  Francis  or  the  decedent  would  be  chargeable 
with  and  responsible  for  that  negligence.  If  that  negli- 
gence was  the  sole  proximate  cause  of  the  accident,  then 
there  could  be  no  recovery  here.  Ramaswamy  v.  Ham- 
mond Lumber  Co.,  78  Or.  407, 1 52  Pac.  223;  Vanderflute 
V.  P.  R.  L.  &  P.  Co.,  103  Or.  398,  205  Pac.  551. 

SPECIFICATION  OF  ERROR  X 

The  District  Court  erred  in  refusing  to  give  defend- 
ant's requested  instruction  No.  XXXIV  which  totidem 
verbis  was: 

"I  instruct  you  that  if  you  find  from  the  evidence 
that  the  deceased  Dean  Hutchens  carried  on  his  work 
in  and  around  the  truck  in  connection  with  the  un- 
loading of  the  log  by  himself  and  without  the  inter- 
mingling in  that  W'ork  of  any  employees  of  C.  D. 
Johnson  Lumber  Corporation,  then  in  that  event  the 
E.L.A.  would  have  no  application  and  your  verdict 
would  be  for  the  defendant."  (R.  52) 


The  grounds  of  objection  urged  at  the  trial  to  the  Dis- 
trict Court's  refusal  to  give  the  said  instructions  was: 
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"MR.  POWERS:  *  *  *  That  was  your  instruction 
to  them,  that  if  risk  and  danger  was  involved — and 
we  had  a  requested  instruction  on  that  matter  about 
interminghng  of  employees. 

THE  COURT:  I  know  the  instruction. 

MR.  POWERS:  Yes.  And  you  left  out  the  inter- 
mingling of  employees  and  probably  rules  as  a 
matter  of  law,  but  we  think  the  instruction  in  that 
respect  was  incorrect  and  should  have  been  given." 
(R.  318) 

♦  ♦  ♦ 

"THE  COURT:  You  may  have  your  exceptions," 
(R.  320) 


Said  specification  of  error  covers  questions  raised  by 
Appeal  Point  8. 

Point:  Under  the  Oregon  Employers'  Liability  Act  an 
employer  is  not  liable  to  the  employee  of  another  employer 
unless  there  is  an  intermingling  of  both  sets  of  employees. 

The  question  of  intermingling  between  the  decedent 
and  defendant's  employers  under  the  Oregon  Employ- 
ers' Liability  Act  was  a  question  of  fact.  Walters  et.  al.  v. 
Dock  Commission,  126  Or.  487,  266  Pac.  634,  270  Pac. 
778.  The  court's  refusal  to  submit  the  question  of  inter- 
mingling to  the  jury  amounted  to  a  ruling  as  a  matter  of 
law  that  there  was  no  intermingling  here. 
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Lack  of  intermingling  is  a  valid  defense  under  the 
Act,  because  it  is  well  settled  that  a  contractor  is  not 
liable  for  injuries  sustained  by  a  servant  of  the  sub-con- 
tractor unless  there  is  intermingling.  Tamm  v.  Sauset, 
67  Or.  292,  135  Pac.  868.  The  care  at  bar  is  then  an  a 
fortiori  case  of  non-liability  on  the  part  of  the  defendant 
since  it  has  not  been  established  here  that  the  decedent 
was  a  servant  of  the  sub-contractor,  Francis. 

The  intermingling  exception  to  the  general  rule 
that  an  employer  is  not  liable  to  the  employees  of  an- 
other employer  has  been  formulated  as  follows:  there 
is  liability  on  the  part  of  the  "non-employing"  employer 
if  there  is  "an  intermingling  both  of  duties  and  em- 
ployees in  the  work  then  being  prosecuted."  Drefts  v. 
Holman  Transfer  Co.,  130  Or.  452,  458,  280  Pac.  505. 

In  that  phrase  the  court  was  referring  to  the  situ- 
ation existing  in  Rorvik  v.  North  Pac.  Lumber  Co.,  99  Or. 
58,  190  Pac.  331,  195  Pac.  163.  In  that  case  a  ship  cap- 
tain standing  on  a  wharf  directing  the  loading  of  his 
ship  was  knocked  into  the  water  by  the  negligent  action 
of  the  employers  of  the  lumber  company  in  handling 
lumber.  The  court  held  that  the  captain's  widow  might 
hold  the  lumber  company  liable  under  the  Act. 

The  crucial  fact  in  determining  that  the  two  sets  of 
employees  intermingled  is  the  contract  governing  the 
relation  of  the  employers.  The  contract  of  sale  there 
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provided  that  the  lumber  should  be  placed  on  the 
wharf  within  reach  of  the  ship's  tackle  by  the 
lumber  company,  and  the  company  was  in  the 
process  of  doing  that  when  the  accident  happened.  In 
the  case  at  bar  the  contract  governing  the  operation  was 
different;  here  the  logs  had  to  be  delivered  in  the  water. 
(See  the  logging  contract,  Defendant's  Exhibit  1).  It 
can  not  be  said  that  here  the  employers  of  the  appellant 
intermingled  with  the  decedent  on  the  contractual 
dividing  line  between  Francis  and  the  appellant. 

It  w^as  Francis's  obligation  to  deliver  the  logs  in  the 
water  and  operations  on  the  dock  were  still  clearly 
within  his  contractual  obligation  and  not  on  the  ter- 
minal edge  of  that  contractual  obligation.  This  construc- 
tion of  the  contract  is  supported  by  the  fact  that  Francis 
had  to  pay  the  wages  of  the  crane  engineer  in  dumping 
the  logs,  and  he  w^as  the  only  employee  of  the  appellant 
necessary  to  the  unloading  operation.  (R.  279-280, 
155-6) 

This  case  falls  between  the  Rorvik  case  and  Mc- 
Cauleyy.  Steamship  "Willamette,''  109  Or.  131,  215  Pac. 
892.  There  again  the  factual  situation  was  injury  to  a 
man  on  a  lumber  dock  while  a  ship  was  loading  lumber. 
In  that  case  the  lumber  company  had  piled  the  lumber 
ready  for  loading  some  three  weeks  before  the  accident 
and  nothing  remained  to  be  done  except  to  load  it  and 
that  was  a  responsibility  of  the  ship.  The  court  held  that 
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a  longshoreman  injured  on  the  dock  in  loading  could 
not  recover  from  the  lumber  company  since  as  a  matter 
of  law  the  company  was  not  liable  under  the  Act,  al- 
though plaintiff  had  alleged  and  there  was  considerable 
evidence  that  defective  piling  of  the  lumber  was  the 
cause  of  the  accident.  (Pp.  137-141) 

The  final  case  in  point  is  Pacific  States  Lumber  Co.  v. 
Barger,  10  F.  2d  335,  decided  by  this  court.  Again  the 
plaintiff  is  a  longshoreman  injured  on  a  lumber  com- 
pany dock  while  loading  a  ship  with  lumber.  Again  the 
lumber  company  had  the  obligation  to  deliver  the  lum- 
ber within  reach  of  the  ship's  gear.  An  employee  of  the 
defendant  lumber  company  sent  a  load  toward  the  plain- 
tiff at  3  miles  per  hour,  and  the  plaintiff  was  injured  try- 
ing to  stop  it.  The  lumber  company  was  held  liable.  It 
is  clear  that  the  accident  occurred  at  the  exact  con- 
tractual dividing  line  between  the  stevedoring  company 
and  the  lumber  company. 

In  the  case  at  bar  the  appellant  lumber  company 
had  not  yet  assumed  control  of  the  logs  under  its  con- 
tract with  Francis  and  would  not  do  so  until  they  were 
in  the  water  where  the  appellant's  boom  man  would 
take  over.  Here  there  w^as  no  intermingling  because  the 
contractual  obligation  of  Francis  was  not  finished — the 
decedent  was  still  working  within  the  terminal  edge  of 
that  obligation. 


n 

CONCLUSION 

In  conclusion,  it  is  submitted  that  the  trial  court 
erred  with  respect  to  each  specification  of  error  pre- 
sented herein,  and  that  this  case  should  be  reversed, 
with  direction  for  judgment  for  appellant  or  for  a  new 
trial. 


Respectfully  submitted, 


James  Arthur  Powers, 
Norman  N.  Griffith, 
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APPENDIX 

The  following  portions  of  the  Oregon  Employers' 
Liability  Act,  O.C.L.A.  §  102-1601-6,  may  be  pertinent 
to  the  decision  of  this  case  and  are  not  set  out  in  the  text: 

§  102-1601.  Devices,  care  and  precautions  required  of 
owners,  contractors,  etc.,  for  protection  and  safety  of  em- 
ployees in  dangerous  employments. 

"All  owners,  contractors,  sub-contractors,  cor- 
porations or  persons  whatsoever,  engaged  in  the  con- 
struction, repairing,  alteration,  removal  or  painting 
of  any  building,  bridge,  viaduct,  or  other  structure, 
or  in  the  erection  or  operation  of  any  machinery,  or 
in  the  manufacture,  transmission  and  use  of  electric- 
ity, or  in  the  manufacture  or  use  of  any  dangerous 
appliance  or  substance,  shall  see  that  all  metal,  wood, 
rope,  glass,  rubber,  gutta  percha,  or  other  material 
w^hatever,  shall  be  carefully  selected  and  inspected 
and  tested,  so  as  to  detect  any  defects,  and  all  scaf- 
folding, staging,  false  w^ork  or  other  temporary  struc- 
ture shall  be  constructed  to  bear  four  times  the  maxi- 
mum weight  to  be  sustained  by  said  structure,  and 
such  structure  shall  not  at  any  time  be  overloaded  or 
overcrowded;  and  all  scaffolding,  staging  or  other 
structure  more  than  twenty  feet  from  the  ground  or 
floor  shall  be  secured  from  swaying  and  provided 
with  a  strong  and  efficient  safety  rail  or  other  con- 
trivance, so  as  to  prevent  any  person  from  falling 
therefrom,  and  all  dangerous  machinery  shall  be 
securely  covered  and  protected  to  the  fullest  extent 
that  the  proper  operation  of  the  machinery  permits, 
and  all  shafts,  wells,  floor  openings  and  similar 
places  of  danger  shall  be  inclosed,  and  all  machinery 
other  than  that  operated  by  hand  power  shall,  when- 
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ever  necessary  for  the  safety  of  persons  emplo^^ed  in 
or  about  the  same  or  for  the  safety  of  the  general 
public,  be  provided  with  a  system  of  communication 
by  means  of  signals,  so  that  at  all  times  there  may  be 
prompt  and  efficient  communication  between  the 
emplo3''es  or  other  persons  and  the  operator  of  the 
motive  power,  and  in  the  transmission  and  use  of 
electricit}^  of  a  dangerous  voltage  full  and  complete 
insulation  shall  be  provided  at  all  points  where  the 
public  or  the  employees  of  the  owner,  contractor  or 
sub-contractor  transmitting  or  using  said  electicity 
are  liable  to  come  in  contact  with  the  wire,  and  dead 
wires  shall  not  be  mingled  with  live  \^dres,  nor  strung 
upon  the  same  support,  and  the  arms  or  supports 
bearing  live  wires  shall  be  especially  designated  by 
a  color  or  other  designation  which  is  instantly  ap- 
parent and  live  electrical  wires  carrying  a  dangerous 
voltage  shall  be  strung  at  such  distance  from  the 
poles  or  supports  as  to  permit  repairmen  to  freely 
engage  in  their  \^^ork  without  danger  of  shock;  and 
generally,  all  owners,  contractors  or  sub-contractors 
and  other  persons  having  charge  of,  or  responsible 
for,  any  work  involving  a  risk  or  danger  to  the  em- 
ploj^ees  or  the  public,  shall  use  every  device,  care  and 
precaution  which  it  is  practicable  to  use  for  the  pro- 
tection and  safety  of  life  and  limb,  limited  only  by 
the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliance  and  devices.  (L.  1911, 
ch.  3  §  l,p.  16;0.  L.  §  6785;  O.  C.  1930,  §  49-1701)" 


§  102-1602.   Who  considered  agent  of  owner. 

"The  manager,  superintendent,  foreman  or  other 
person  in  charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  shall  be  held 
to  be  the  agent  of  the  employer  in  all  suits  for 
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damages  for  death  or  injury  suffered  by  an  employee. 
(L.  1911,  ch.  3,  §  2,  p.  16;  0.  L.  §  6786;  0.  C.  1930, 
§49-1702)" 


§    1 02-1 603.    Duty  to  comply  with  act;  penalty  for  non- 
compliance.      Omitted.  (Set  out  in  the  brief  at  page  53). 

§   102-1604.    Who  may  prosecute  damage  action  for 
death:  amount  of  damages  unlimited. 

"If  there  shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  of  the  provisions  of 
this  act  by  any  owner,  contractor,  or  subcontractor 
or  any  person  liable  under  the  provisions  of  this  act, 
the  surviving  widow  or  husband  and  children  and 
adopted  children  of  the  person  so  killed  and,  if  none, 
then  his  or  her  lineal  heirs  and,  if  none,  then  the 
mother  or  father,  as  the  case  may  be,  shall  have  a 
right  of  action  without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded;  provided,  that  if 
none  of  the  persons  entitled  to  maintain  such  action 
reside  within  the  state  of  Oregon,  then  the  executor 
or  administrator  of  such  deceased  person  shall  have 
the  right  to  maintain  such  action  for  their  respective 
benefits  and  in  the  order  above  named.  (L.  1911,  ch. 
3,  §  4;  L.  1919,  ch.  270;  0.  L.  §  6788;  L.  1921,  ch.  26, 
§  1,  p.  38;  0.  C.  1930,  §  49-1 704. ) " 

§    102-1605.    Fellow-servant's  negligence  as  defense. 

"In  all  actions  brought  to  recover  from  an  em- 
ployer for  injuries  suffered  by  an  employee  the  neg- 
ligence of  a  fellow-servant  shall  not  be  a  defense 
where  the  injury  was  caused  or  contributed  to  by  any 
of  the  following  causes,  namely:  Any  defect  in  the 
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structure,  materials,  works,  plant  or  machinery  of 
which  the  employer  or  his  agent  could  have  had 
knowledge  by  the  exercise  of  ordinary  care;  the  neg- 
lect of  any  person  engaged  as  superintendent,  man- 
ager, foreman,  or  other  person  in  charge  or  control 
of  the  works,  plant,  machinery  or  appliances;  the 
incompetence  or  negligence  of  any  person  in  charge 
of,  or  directing  the  particular  work  in  which  the  em- 
ployee was  engaged  at  the  time  of  injury  or  death; 
the  incompetence  or  negligence  of  any  person  to 
whose  orders  the  employee  was  bound  to  conform 
and  did  conform  and  by  reason  of  his  having  con- 
formed thereto  the  injury  or  death  resulted;  the  act 
of  any  fellow-servant  done  in  obedience  to  the  rules, 
instructions  or  orders  given  by  the  employer  or  any 
other  person  had  has  authoritv  to  direct  the  doing  of 
said  act."  (L.  1911,  ch.  3,  5,  p.  16;  O.L.  §  6789;  O.C. 
1930,  §  49-1705.) 


§  102-1606.  Contributory  negligence. 


"The  contributory  negligence  of  the  person  in- 
jured shall  not  be  a  defense,  but  may  be  taken  into 
account  by  the  jury  in  fixing  the  amount  of  the 
damage.  (L.  1911,  ch.  3,  §  6,  p.  16;  O.L.  §  6790;  O.  C. 
1930,  §49-1706.)" 


APPENDIX  II 

38  U.S.C.A.  sec,  516  provides  insofar  as  pertinent: 

"Where  any  person  has  heretofore  allowed  his 
insurance  to  lapse,  or  has  cancelled  or  reduced  all  or 
any  part  of  such  insurance,  while  suffering  from  a 
compensable  disability  for  which  compensation  w^as 
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not  collected  and  dies  or  has  died,  or  becomes  or  has 
become  permanently  and  totally  disabled  and  at  the 
time  of  such  death  or  permanent  total  disability  was 
or  is  entitled  to  compensation  remaining  uncollected, 
then  and  in  that  event  so  much  of  his  insurance  as 
said  uncollected  compensation,  computed  in  all  cases 
at  the  rate  provided  by  section  302  of  the  War  Risk 
Insurance  Act  as  amended  by  Act  December  24, 
1919,  c.  16,  41  Stat.  371  would  purchase  if  applied 
as  premiums  when  due,  shall  not  be  considered  as 
lapsed,  cancelled,  or  reduced;  *  *  *." 


APPENDIX  III 

Rule  5 1 5  of  the  American  Law  Institute  Model  Code 
of  Evidence  provides: 


"Subject  to  Rule  519,  evidence  of  a  writing  made 
as  a  record,  report  or  memorandum  of  facts  and  con- 
clusions concerning  an  act,  event  or  condition,  unless 
specifically  privileged  from  disclosure  by  a  statute 
requiring  it  to  be  made,  is  admissible  as  tending  to 
prove  the  truth  of  the  matter  stated  therein  if  the 
judge  finds  that 

(a)  the  writing  was  made  in  the  performance  of 
the  functions  of  his  office  by  an  official  of  a 
state    or    nation    or    governmental    division 
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thereof,  acting  personally  or  through  his  sub- 
ordinates, and 

(b)   it  was  a  function  of  the  official  acting  per- 
sonally or  through  his  subordinates 

(i)   to  do  the  act,  or 

(ii)   to  observe  the  act,  event  or  condition, 
or 

(iii)  to  investigate  the  facts  concerning 
the  act,  event  or  condition  and  to 
make  findings  or  draw  conclusions 
about  it." 
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the  District  of  Oregon. 

Hon.  Gus  Solomon,  Judge. 


A  Statement  of  Facts  has  been  heretofore  filed  in 
Cross-Appellee's  Brief  and  will  not  be  repeated  here. 


ANSWER  TO  APPELLANT'S  SPECIFICATIONS 
OF  ERROR  NOS.  I  TO  X 

This  Court  has  held  in  Williams  v.  Dodd,  163  Fed. 
(2d)  724,  that  points  argued  by  appellant  but  not  stated 
in  the  Statement  of  Points  need  not  be  considered  by 
the  Appellate  Court.  A  comparison  of  "Appellant's  State- 
ment of  Points  upon  which  Appellant  will  Rely  on 
Appeal"  (T.  83),  with  Appellant's  Brief,  Subject  Index, 
Specifications  of  Error  Nos.  I  to  X,  shows  that  there  is 
almost  no  similarity  between  the  two.  Where  an  ex- 
tremely liberal  view  might  suggest  that  in  some  items  the 
substance  is  the  same,  a  closer  reading  shows  a  material 
variance.  Appellant's  Brief  appears  to  contain  matters 
not  found  in  the  Statement  of  Points. 

Appellee  finds  that,  because  of  inconsistencies,  omis- 
sions and  contradictions  appearing  in  Appellant's  Brief, 
a  point  by  point  answer  would  not  aid  in  resolving  the 
matters  in  issue. 

To  illustrate,  in  Appellant's  Brief,  Specifications  of 
Error  No.  I,  appellant  complains  that  the  Court  did  not 
require  the  employment  status  of  the  decedent  to  be 
found  as  a  prerequisite  to  applying  the  Employers'  Lia- 
bility Act.  Yet,  in  its  No.  I  of  "Points  upon  which  Appel- 
lant will  Rely  on  Appeal",  it  complains  that  its  motion 
for  a  directed  verdict  should  have  been  granted  because 
decedent  left  the  safe  place  provided  for  doing  his  work 
and,  contrary  to  law,  entered  a  place  of  danger. 

In  its  Brief,  Specification  No.  II,  appellant  complains 
of  refusing  to  give  a  charge  that  the  action  could  not  be 


maintained  if  decedent  was  found  to  be  an  independent 
contractor.  Point  No.  II  of  its  "Points  upon  which  Ap- 
pellant will  Rely"  claims  error  for  failing  to  require  the 
jury  to  determine  the  status  of  deceased's  employment. 

In  Specification  No.  Ill,  Appellant's  Brief,  the  appel- 
lant complains  because  the  Court  refused  to  admit  a  rul- 
ing of  the  Industrial  Accident  Commission  as  to  the  em- 
ployment status.  Examination  of  the  documents  quoted 
by  appellant  in  its  brief  on  page  19  shows  a  rejection  of 
the  claim  because  deceased  was  not  employed  subject  to 
the  provisions  of  the  Act.  This  might  have  been  because 
his  employer  had  rejected  the  Act  or  that  the  employee 
was  a  relative  of  the  employer,  or  because  he  was  a  farm 
worker  or  any  one  of  a  myriad  of  reasons,  but  not  by 
any  stretch  of  the  imagination  could  it  be  used  to  estab- 
lish the  fact  that  deceased  was  the  person  that  had  the 
direction  and  control  over  the  unloading  work  and  was 
therefore  not  protected  by  the  Employer's  Liability  Act. 
In  addition,  under  the  provisions  of  Section  102-1729, 
O.C.L.A.,  the  document  was  clearly  inadmissible.  At 
best  the  document  was  hearsay.  The  State  Industrial 
Accident  Commission  is  not  a  body  that  is  authorized  to 
determine  the  facts  in  a  case,  as  is  the  Washington  Com- 
mission. In  Washington,  the  Commission  is  a  fact-finding 
body,  and  its  decisions  may  be  upset  only  on  a  failure 
of  evidence  to  support  the  findings.  In  Oregon,  the  Com- 
mission is  purely  an  administrative  body  that  makes  its 
investigation  in  the  absence  of  the  claimant,  and  the 
claimant's  first  opportunity  to  have  his  day  in  Court  and 
the  right  to  examine  and  cross-examine  witnesses  and  re- 
but evidence  appear  when  the  case  is  tried  de  novo  in  the 


Circuit  Court.  Therefore,  the  general  rule  that  adminis- 
trative decisions  are  admissible  in  evidence  is  not  appli- 
cable to  reports  or  orders  of  the  Oregon  State  Industrial 
Accident  Commission,  as  they  are  res  judicada  as  to  noth- 
ing as  concerns  the  rights  of  the  claimant.  See  Tice  v. 
State  Industrial  Accident  Commission,  183  Or.  593. 

In  Specification  of  Error  No.  IV,  appellant  complains 
because  the  Court  did  not  instruct  that  violation  of  the 
Logging  Safety  Code  was  negligence  per  se.  Yet,  in 
Specification  No.  V,  it  complains  because  the  Court  did 
not  withdraw  all  of  the  specifications  of  negligence  from 
the  complaint  because  they  were  specifications  of  viola- 
tion of  the  Logging  Safety  Code. 

Under  its  Specification  No.  VI  of  its  Brief,  appellant 
proposes  the  novel  doctrine  that  where  decedent  leaves 
a  safe  place  and  enters  an  unsafe  place,  in  violation  of 
the  Logging  Safety  Code,  it  exonerates  the  employer.  It 
has  long  been  settled  that,  under  the  Employers'  Lia- 
bility Act,  the  person  having  charge  of  or  responsible  for 
any  work  involving  risk  or  danger  to  its  employees  or 
the  public  is  charged  with  a  higher  degree  than  ordinary 
care.  Stanfield  v.  Fletcher,  114  Or.  531.  The  duties 
imposed  are  non-delegable,  absolute  and  continuing 
and  the  doctrine  of  assumption  of  risk  by  an  employee 
does  not  apply  to  actions  for  injuries  under  the  Act. 
Dorn  V.  Clarke-Woodard  Drug  Co.,  65  Or.  516.  Further, 
it  is  the  duty  of  the  person  having  charge  of  and  control 
of  the  work  to  see  that  there  is  no  unsafe  place  to  work. 
Suey  V.  Benson  Hotel,  91  Or.  395.  Also,  Shields  v.  W.  R. 
Grace  and  Co.,  91  Or.  187.  It  is  further  interesting  to 
note  that  appellant  predicates  its  argument  on  the  fact 


that  decedent  was  an  employee,  apparently  for  the  mo- 
ment abandoning  its  contentions  that  he  was  an  inde- 
pendent contractor. 

In  Specification  of  Error  No.  X  of  the  Brief,  appellant 
complains  that  the  Court  failed  to  instruct  that,  if  there 
was  no  intermingling  with  employees  of  defendant,  the 
Act  would  have  no  application.  The  only  evidence  rela- 
tive to  this  matter  showed  that  the  truck  driver,  the 
unloading  engineer,  the  boom  boss  and  the  pond  man 
worked  as  a  team  together  to  accomplish  the  unloading 
work,  the  work  being  directed  by  the  boom  boss  and  the 
unloading  engineer.  The  work  of  each  was  so  closely 
integrated  and  interdependent  that  there  could  be  no 
occasion  for  giving  the  requested  instruction.  Taken  as 
a  whole,  appellant's  brief  poses  only  one  question  which, 
if  answered,  resolves  all  other  points. 


ARGUMENT 

Members  of  the  public  are  protected  by  the  Em- 
ployer's Liability  Act  when  on  the  premises  of  an  owner 
or  person  having  charge  of,  or  responsible  for,  work 
involving  a  risk  or  danger: 

(1)  When  the  member  of  the  public  is  there  with  the 
authority  of  the  owner;  and 

(2)  When  the  member  of  the  public  is  engaged  in 
work  there  in  furtherance  of  a  common  enter- 
prise with  said  owner;  or 

(3)  When  the  member  of  the  public  is  there  by  vir- 
tue of  a  contractual  relationship  which  requires 
that   the  orbit  or  scope  of  his  employment  be 


about  the  machinery  or  work  of  said  owner  in 
the  accomplishment  of  a  common  purpose  in 
which  the  owner  has  an  interest. 

The  evidence  and  the  pleadings  show  that,  at  the 
time  of  the  fatal  accident,  the  appellee's  decedent,  Dean 
Hutchens,  was  employed  by  W.  R.  Francis,  a  small  log- 
ging contractor,  to  haul  logs  for  Francis  with  his  log 
truck.  That  Francis  was  performing  a  contract  with 
appellant  C.  D.  Johnson  Lumber  Corporation  to  fall, 
yard  and  haul  appellant  Johnson  Corporation's  timber, 
of  which  decedent's  work  was  a  part.  That  in  delivering 
said  logs  of  appellant  Johnson  Corporation,  the  deceased 
was  required  to  deliver  them  to  the  unloading  dump  of 
the  appellant  Johnson  Corporation.  That  the  unloading 
dump  was  owned  and  operated  under  the  direction  and 
control  of  appellant  Johnson  Corporation,  its  unloading 
engineer  and  log  dump  boss.  The  unloading  operations 
required  that  the  truck  driver  had  to  work  with  team- 
play  cooperation  with  the  unloading  crew  to  dump  the 
load  under  the  direction  and  control  of  the  unloading 
crew  and  intermingling  with  them.  That  at  the  time  of 
the  fatal  accident.  Dean  Hutchens  had  arrived  at  the 
log  dump  and  was  taking  off  his  binder  chains  under  the 
direction  of  the  appellant  to  prepare  his  load  for  dump- 
ing, when  the  appellant's  crane  engineer  dumped  the  log, 
crushing  him  to  death. 

The  Court,  during  the  course  of  the  trial,  held  "the 
only  question  is  whether  or  not  they  were  engaged  in  a 
common  enterprise  and  whether  or  not  plaintiff's  de- 
cedent was  on  the  premises  lawfully  and  as  long  as  that 
is  shown  I  think  the  Act  will  apply." 


In  support  of  appellee's  position,  the  following 
points  and  authorities  are  submitted: 

(1)  The  Employers'  Liability  Act  of  the  State  of 
Oregon  provides  protection  to  all  employees  and  certain 
members  of  the  public  engaged  in  work  involving  a  risk 
or  danger. 

The  "and  generally"  clause  of  the  Act  with  which 
we  are  here  concerned  reads  as  follows: 

«'  *  *  ^  an(j  generally,  all  owners,  contractors 
or  sub-contractors  and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involving  a  risk  or 
danger  to  the  employees  or  the  public,  shall  use 
every  device,  care  and  protection  which  it  is  prac- 
ticable to  use  for  the  protection  and  safety  of  life 
and  limb,  limited  only  by  the  necessity  for  preserv- 
ing the  efficiency  of  the  structure,  machine  or  other 
apparatus  or  device,  and  without  regard  to  the  addi- 
tional cost  of  suitable  material  or  safety  appliances 
or  devices."   (Emphasis  added) 

The  requirements  of  the  law  are  extended  by  the 
latter  part  of  this  section  to  all  persons  having  charge  of 
or  responsible  for  any  work  involving  risk  or  danger  to 
employees  or  persons  having  a  lawful  or  contractual 
right  to  be  on  the  property.  Dunn  v.  Orchard  Land  Co., 
68  Or.  97;  Marks  v.  Bauers,  3  Fed.  (2d)  516;  Fitzgerald 
V.  Oregon-Washington  R.R.  &=  Nav.  Co.,  141  Or.  1. 

(2)  It  is  well  established  by  a  line  of  decisions  of  the 
Oregon  State  Supreme  Court  that  the  protection  of  the 
Act  is  not  confined  to  only  "employees"  of  the  person 
having  charge  or  responsible  for  the  work.  It  places  a 
duty  on  employers  to  other  persons,  not  their  employees, 
so  that  where  the  duties  of  such  other  persons  bring  them 
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within  reach  of  dangers,  they  must  be  protected  by  the 
person  having  charge  of  the  danger. 

Clayton  v.  Enterprise  Electric  Co.,  82  Or.  149; 

Cauldwell  v.  Bingham  and  Shelley  Company,  84 
Or.  257  (1917); 

Rorvik  V.  North  Pacific  Lumber  Co.,  99  Or.  58 
(1921); 

Walters  v.  Dock  Commission,  126  Or.  487  (1928); 

Coomer  v.  Supple  Investment  Co.,  128  Or.  224; 

McKay  v.  Pacific  Building  Materials  Co.,  156  Or. 
578; 

Pacific  States  Lumber  Co.  v.  Barger,  10  Fed.  (2d) 
235. 

(3)  Protection  of  the  Act  also  extends  to  other  per- 
sons or  members  of  the  public  not  strictly  speaking  the 
employees  of  the  owner  or  person  in  charge  of  the  work 
or  of  another  employer,  provided  that  the  person  seek- 
ing the  protection  of  the  Act  is  on  the  premises  with  the 
authority  of  the  owner  and  is  engaged  in  work  there  in 
furtherance  of  a  common  enterprise  or  by  virtue  of  some 
contractual  relationship  which  exposes  him  to  risk  or 
danger. 

In  Clayton  v.  Enterprise  Electric  Co.,  82  Or.  149,  the 
defendant  was  engaged  in  furnishing  electricity  to  a 
pumping  plant,  and  an  employee  of  the  owner  of  the 
pumping  plant  was  killed  as  a  result  of  defendant's  fail- 
ure to  properly  guard  and  cover  the  electric  wiring  and 
connections.  The  employee  was  engaged  in  work  for  his 
employer  at  the  plant  at  the  time  he  was  electrocuted. 
The  Court,  in  holding  that  the  Employers'  Liability  Act 
applied  to  the  case,  stated  in  part  as  follows: 
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"  *  *  *  The  title  of  the  act  plainly  shows  the 
purpose,  more  fully  set  forth  in  the  body  of  the  act, 
to  protect  all  persons  working  around  high  voltage 
wires,  without  regard  to  whether  they  were  em- 
ployees of  the  electric  company  or  not.  The  enact- 
ment is  for  the  protection  of  life  and  limb,  and 
should  be  given  a  fair  and  liberal  construction  in 
the  interest  of  public  safety  and  protection  of  human 
life:  Blair  v.  Western  Cedar  Co.,  75  Or.  281  (146 
Pac.  480)." 

In  the  case  of  Turnidge  v.  Thompson,  89  Or.  637 
(1918),  an  action  for  wrongful  death  was  brought  by  a 
widow  under  the  Employers'  Liability  Act  against  de- 
fendant, who  owned  an  electric  plant  and  transmission 
line.  A  line  to  a  farm  line  from  the  main  line  on  the 
county  road  crossed  certain  private  premises.  The  de- 
cedent lived  nearby  and  was  killed  walking  across  these 
private  premises  when  he  came  in  contact  with  the 
line,  which  had  been  permitted  to  sag  almost  to  the 
ground.  It  was  held  by  the  Court  that  the  Employers' 
Liability  Act  did  not  apply  in  this  particular  case.  In  its 
opinion  the  Court  stated  in  part  as  follows: 

"  *  *  *  Nowhere  does  the  statute  state  in  di- 
rect or  express  terms  that  a  member  of  the  public, 
who  is  not  also  an  employee  or  a  person  engaged  in 
work  on  or  about  a  machine,  structure  or  the  place 
specified  by  the  act,  shall  have  a  right  of  action  for 
damages.  The  Employers'  Liability  Act  does  not 
expressly  confer  upon  the  public  or  upon  any  per- 
son as  a  mere  member  of  the  public  the  right  to  sue 
for  damages  whenever  injured.  If  a  person  who  is 
simply  a  member  of  the  public  can  claim  the  pro- 
tection of  the  Employers'  Liability  Act  and  sue  an 
owner  of  a  transmission  line  carrying  electricity,  he 
has  such  a  right  only  because  of  the  inferences  and 
implications  to  be  drawn  and  derived  from  the  use 
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of  the  word  'public'  in  the  three  particulars  already 
mentioned.  The  avowed  purpose  of  the  statute  was 
to  protect  working  men  and  working  women;  and 
since  the  statute  is  remedial  it  should  be  liberally 
construed  so  as  to  accomplish  its  express  purpose." 
Pp.  642-649. 

"The  title  informs  us  that  the  bill  provides  for 
the  protection  and  safety  of  persons  'engaged  in' 
certain  work  and  that  the  purpose  is  to  extend  the 
liability  of  employers  to  their  employees;  but  the 
title  does  not  contain  the  remotest  intimation  that 
the  body  of  the  bill  makes  the  owner  liable  in  dam- 
ages to  a  member  of  the  public  who  is  neither 
'engaged  in'  any  kind  of  work  mentioned  in  the 
title  nor  an  employee  of  certain  persons.  *  *  * 
When  measured  by  its  title,  the  Employers'  Lia- 
bility Act  is  broad  enough,  so  far  as  it  concerns  an 
electric  wire,  to  include  both  employees  of  the  owner 
of  the  wire  and  also  persons  'engaged  in'  certain 
work,  as  exemplified  in  Clayton  v.  Enterprise  Elec- 
tric Co.,  supra,  but  it  does  not  go  further  and  give 
a  right  of  action  to  every  member  of  the  public 
*    *    *    ."  P.  653. 

In  Rorvik  v.  North  Pacific  Lumber  Co.,  99  Or.  58 
(1920),  the  plaintiff  was  the  widow  of  the  captain  of  a 
steamship,  and  brought  an  action  under  the  Employers' 
Liability  Act  against  the  defendant  company  which 
operated  a  dock.  The  decedent  was  in  charge  of  the  ship 
which  was  being  loaded  at  the  defendant's  dock  when  he 
was  thrown  off  the  dock  and  killed,  allegedly  as  the 
result  of  the  defendant's  negligence.  It  was  contended, 
among  other  things,  by  the  defendant,  that  the  Em- 
ployers' Liability  Act  did  not  apply  in  this  case,  but  it 
was  held  by  the  Oregon  Supreme  Court  that  it  did.  In 
so  holding,  the  Court  reviewed  the  case  of  Turnidge  v. 
Thompson  and  approved  the  opinion  in  that  case, 
stating : 
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*'From  the  lucid  interpretation  in  that  case  and 
in  other  cases  hereinafter  mentioned,  we  deduce  the 
rule  that  the  Employers'  Liability  Act  does  not 
extend  to  the  protection  of  the  general  public  as 
such,  but  that  it  does  extend  its  protection  to  em- 
ployees of  the  particular  person  owning  or  operat- 
ing dangerous  machinery  or  engaged  in  hazardous 
employment,  and  to  other  persons  or  employees  of 
other  corporations  whose  lawful  duties  require  them 
to  be  or  work  about  such  machinery,  or  expose 
themselves  to  the  hazards  of  the  machinery  or  ap- 
pliances in  use  by  the  owner  thereof."  P.  70.  (Em- 
phasis supplied) 

The  Court's  attention  is  also  called  to  the  fact  that 
the  deceased  captain,  had  he  been  proceeding  against  his 
own  employer,  and  had  he  been  the  supervisory  em- 
ployee in  charge  of  the  work,  would  not  have  been  eligi- 
ble to  protection  under  the  Employers'  Liability  Act 
under  Marks  v.  Bauers,  3  Fed.  (2d)  516,  and  Schmidt 
V.  Multnomah  Operating  Co.,  155  Or.  53,  but  here  he 
was  not  in  charge  of  the  work  nor  was  the  work  that 
caused  his  fatal  injury  being  carried  on  under  his  direc- 
tion and  control. 

In  Coomer  v.  Supple  Investment  Co.,  128  Or.  224 
(1929),  plaintiff  brought  an  action  under  the  Employers' 
Liability  Act  for  injuries  sustained  while  moving  cement 
on  a  runway  and  using  a  hoist  of  defendant  at  defend- 
ant's dock  and  warehouse.  Plaintiff  worked  for  a  build- 
ing materials  company  which  was  a  customer  of  the 
defendant.  The  Supreme  Court,  in  upholding  a  judgment 
for  plaintiff,  stated  in  part  as  follows: 

"The  law  requires  an  employer  to  exercise  every 
reasonable  care  and  precaution  requisite  to  protect 
its  employees  and  others  having  a  duty  or  a  legal 
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right  to  be  on  the  premises  of  the  employer  from 
injury."  P.  227.  (Emphasis  supplied) 

Drefs  V.  Holman  Transfer  Co.,  130  Or.  452  (1929), 
involved  the  death  of  the  plaintiff's  son  while  he  was 
making  an  excavation  in  the  streets  of  Portland  while 
employed  by  the  Pacific  Telephone  and  Telegraph  Com- 
pany. He  was  killed  allegedly  as  the  result  of  the  neg- 
ligence of  drivers  of  the  defendant  transfer  company  and 
the  defendant  ambulance  company.  The  action  was 
brought  under  the  Employers'  Liability  Act  and  it  was 
claimed  that  the  decedent  was  engaged  in  hazardous 
work  at  the  time  of  his  death.  No  negligence  was 
charged  against  the  employer.  It  was  held  that  the  action 
was  not  within  the  Employers'  Liability  Act,  for  the 
reason  that  the  Act  did  not  extend  to  a  case  where  the 
person  charged  with  doing  the  injury  had  no  relation 
by  contract  or  otherwise  with  the  injured  workman  dif- 
ferent from  that  which  he  had  with  the  public  as  a 
whole.  In  reaching  this  conclusion,  the  Court  stated : 

"In  order  that  an  employee  may  recover  under 
the  Employers'  Liability  Act,  the  orbit  or  scope  of 
his  employment  must  require  him  to  be  about  the 
machinery  or  work  of  the  owner  in  the  accomplish- 
ment of  a  common  purpose  in  which  the  owner  has 
an  interest."  P.  454-455.  (Emphasis  as  set  forth  in 
the  opinion  of  the  Court) 

The  Court  later  in  its  opinion  quoted  the  language 
from  the  decision  in  Rorvik  v.  North  Pacific  Lumber  Co., 
which  is  quoted  above  herein,  and  then  stated: 

"This  decision  we  have  followed  ever  since  and 
we  do  not  think  that  it  extends  to  any  case  where 
the  person  charged  with  doing  an  injury  sustains 


13 

no  such  relation  by  contract  or  otherwise  different 
from  that  which  he  sustains  to  the  whole  public." 
(Emphasis  supplied) 

"If  t±ie  Employers'  Liability  Act  applies  to  this 
case  it  applies  to  every  case  where  an  employee  of  a 
corporation,  while  in  the  prosecution  of  his  business, 
is  run  into  and  injured  by  a  truck  owned  by  another 
corporation.  Such  is  not  the  intent  of  the  law,  and 
such  an  application  of  it  would  speedily  lead  to  its 
repeal.  The  Employers'  Liability  Act  is  especially 
designed  to  protect  workers  in  hazardous  employ- 
ment from  the  ne^li^ence  of  their  employers,  or 
those  having  some  relation  to  the  work  or  place  of 
work  or  means  required  to  prosecute  the  work  in 
which  they  are  engaged,  and  not  as  a  substitute 
generally  for  injuries  for  which  other  statutes  or  the 
common  law  afford  redress."  (Emphasis  supplied) 
P.  459-460. 

In  all  of  these  cases  above  quoted,  the  Court  makes 
it  clear  that  in  a  proper  case  the  protection  of  the  Em- 
ployers' Liability  Act  can  be  invoked  by  a  person  who  is 
engaged  in  work  on  the  premises  of  a  defendant  owner 
in  furtherance  of  a  common  enterprise  or  because  of 
some  contractual  relationship  between  him  and  the 
owner,  even  though  he  may  not  be  actually  an  employee 
of  the  owner  or  of  anyone  else. 

In  Rorvik  v.  North  Pacific  Lumber  Co.,  the  decedent 
was  in  fact  a  supervisor  or  a  person  who,  within  the 
meaning  of  Section  102-1602  of  the  Act,  was  an  agent  of 
the  steamship  company,  and  was  at  the  time  of  his 
fatal  injury  partially  in  charge  of  the  work  being  carried 
on.  He  was  not  an  ordinary  workman  within  the  usual 
meaning  of  the  Employers'  Liability  Act. 
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In  Saylor  v.  Enterprise  Electric  Company,  106  Or. 
421,  it  is  stated  by  the  Court  that  only  a  person  who  is 
an  employee  of  someone  is  entitled  to  the  full  protection 
of  the  Employers'  Liability  Act.  However,  that  language 
was  not  necessary  to  the  decision  in  that  case.  The  de- 
cedent in  that  case  was  electrocuted  when  he  was  en- 
gaged in  moving  a  hay  derrick  through  a  gateway  on  a 
county  road,  and  the  derrick  came  in  contact  with  the 
transmission  line  of  the  defendant  which  was  along  the 
road.  The  decedent  was  not  engaged  in  any  work  or 
activity  in  connection  with  the  transmission  line  by  vir- 
tue of  any  contract  or  other  relationship  with  the  defend- 
ant and  was  not  engaged  in  anything  which  was  in  any 
way  in  the  interest  of  the  defendant. 

Likewise,  in  the  case  of  Helzer  v.  Wax,  127  Or.  427 
(1928),  it  was  held  that  plaintiff,  who  was  engaged  in 
the  business  of  hauling  garbage  and  was  injured  when 
removing  some  rubbish  from  the  premises  of  the  de- 
fendant, was  not  entitled  to  the  protection  of  the  Em- 
ployers' Liability  Act.  The  Court  found  that  in  that  case 
the  plaintiff's  status  was  that  of  a  business  invitee  or 
independent  contractor  and  the  case  was  remanded  for 
retrial.  The  facts  in  that  case  are  very  different  from 
those  in  the  present  case.  The  decedent  in  the  present 
case  was  not  only  required  to  be  on  the  premises  of  the 
defendant  pursuant  to  the  arrangements  between  W.  R. 
Francis  and  the  defendant  for  the  delivery  of  the  logs, 
but  he  was  actually  required  to  engage  in  work  and  ac- 
tivity in  connection  with  the  unloading  of  the  logs.  The 
work  of  the  defendant's  employees  and  the  activity  of 
the  decendent  while  hauling  for  W.  R.  Francis  were  in- 
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termingled,  as  was  the  work  of  the  steamship  company 
employees  and  the  lumber  company  employees  in  the 
Rorvik  case. 

The  Saylor  case  and  the  Helzer  case  were  decided 
before  the  case  of  Coomer  v.  Supple  Investment  Co.  and 
the  Drefs  case,  which  are  quoted  above,  and  which 
clearly  indicate  that  the  protection  of  the  Employers' 
Liability  Act  may,  under  proper  circumstances,  extend  to 
persons  who  are  not,  strictly  speaking,  employees. 

(4)  The  decedent  in  the  present  case  was  actually  a 
workman  engaged  in  the  performance  of  personal  serv- 
ices, and  was  the  type  of  person  that  the  Employers' 
Liability  Act  was  intended  to  protect. 

As  stated  in  the  case  of  Turnid^e  v.  Thompson: 

"The  avowed  purpose  of  the  statute  was  to  pro- 
tect working  men  and  working  women;  and  since 
the  statute  is  remedial  it  should  be  liberally  con- 
strued so  as  to  accomplish  its  express  purpose." 

The  appellant  attempted  in  the  court  below,  by  way 
of  oral  argument  and  not  by  way  of  testimony,  to  label 
decedent  an  independent  contractor.  Now  an  independ- 
ent contractor  is  one  who  knows  no  master;  he  is  one 
who  has  the  sole  direction  and  control  of  the  work  he  is 
doing.  He  gives  orders,  does  not  take  them.  The  inde- 
pendent contractor  is  one  "who,  exercising  an  independ- 
ent employment  contracts  to  do  a  piece  of  work  accord- 
ing to  his  own  methods,  and  without  being  subject  to 
the  control  of  his  employer,  except  as  to  the  result  of 
his  work;  one  who  contracts  to  perform  the  work  at  his 
own  risk  and  cost,  the  workmen  being  his  servants,  and 
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he  being  liable  for  their  misconduct."  Ballentine  Law- 
Dictionary,  p.  632  (Workman's  Compensation  Text, 
Schneider,  Vol.  4,  p.  13). 

Thus,  it  will  be  seen  that  when  the  person  having 
the  direction  and  control  of  the  work  involving  risk  and 
danger  is  the  alleged  employee  he  is  ruled  an  independ- 
ent contractor  and  the  purported  employer  is  not  re- 
sponsible under  the  Employers'  Liability  Act.  The  in- 
dependent contractor  by  fact  and  definition  being  the 
person  in  direction  and  control  of  the  work  is  responsible 
and  he  alone.  Thus,  we  find  in  Lawton  v.  Morgan  Flied- 
ner  &>  Boyce,  66  Or.  212,  the  words  "the  subcontractor 
was  the  person  that  had  the  direction  and  control  of 
Lawton's  work.  The  corporation  was  not  exercising  any 
supervisory  care  or  direction  over  the  premises  of  the 
accident,  therefore  the  corporation  was  not  accountable 
for  the  injury." 

In  114  Or.  451,  Warner  v.  Synnes,  in  determining 
whether  the  contractor  or  owner  was  responsible,  we 
find  the  words: 

"The  reason  for  making  the  contractor  alone 
responsible  and  exonerating  the  owner  with  whom 
he  contracts  is  that  the  owner  is  not  the  person  in 
charge  of  the  work  and  so  is  not  responsible  for  the 
injury  complained  of.  Where  the  contractor  controls 
the  details  of  the  work,  he  alone  is  responsible  for 
an  injury  to  an  employee  under  this  Act." 

When  it  is  determined  that  the  unloading  work  was 
done  under  the  sole  direction  and  control  of  the  appel- 
lant Johnson,  the  question  of  whether  or  not  the  Act 
applies  is  settled.  The  log  dump  foreman  testified  with- 
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out  contradiction  that  he  was  in  charge  of  the  crew  in 
regards  to  telHng  the  men  what  time  of  day  to  come  to 
work  and  planning  the  work  to  be  done  and  how  they 
were  to  take  care  of  the  logs  (T.  112).  He  stated  he  was 
the  person  who  determined  which  of  the  three  brow  logs 
was  to  be  used  (T.  121).  The  Company  posted  a  set  of 
work  rules  that  all  truck  drivers  and  workmen  were 
bound  to  follow  and  which  were  enforced  by  the  boom 
foreman  (T.  262).  The  engineer  had  the  duty  to  see  that 
all  workmen  were  in  the  clear  before  he  dumped  his  logs 
in  the  water  (T.  138,  152).  The  unloading  equipment, 
including  the  dock,  brow  log  and  unloading  crane  were 
all  owned  by  appellant  Johnson  (T.  155).  The  evidence 
was  uncontradicted  that  the  decedent  had  no  right,  pow- 
er or  authority  to  direct  anyone  connected  with  the 
unloading  operation.  He  could  not  give  orders  to  the 
unloading  engineer,  boom  foreman  or  scaler  (T.  285, 
286).  In  fact,  the  facts  showed  without  contradiction 
that  appellant  C.  D.  Johnson  was  the  sole  person  having 
the  direction  and  control  of  the  unloading  work.  Where 
there  was  no  question  of  fact,  it  then  became  the  duty 
of  the  Court  to  determine,  as  a  matter  of  law,  whether 
the  Employers'  Liability  Act  applied.  Hoag  v.  Washing- 
ton-Oregon Corp.,  75  Or.  588;  Schulte  v.  Pacific  Paper 
Co.,  67  Or.  334.  The  evidence  showed  that  the  deceased 
workman  was  lawfully  on  the  appellant's  property  and 
required  to  work  and  expose  himself  to  the  hazards  of 
the  machinery  and  appliances  of  the  appellant  C.  D. 
Johnson  Lumber  Corporation,  and  that  the  orbit  or 
scope  of  his  employment  required  that  he  be  about 
appellant's  machinery  in  the  accomplishment  of  a  com- 
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mon  purpose  in  which  t±ie  appellant  Johnson  had  an 
interest;  in  fact,  decedent's  contract  of  employment  re- 
quired that  he  be  exposed  to  the  hazards  and  danger  of 
appellant's  machinery  (T.  172).  The  Act  contemplates 
that  in  such  situations  the  appellant  Johnson  owed  the 
deceased  a  duty  to  use  every  device,  care  and  precaution 
that  was  practicable  to  use  to  protect  him ;  this  appellant 
failed  to  do.  Appellee's  decedent  was  no  different  from 
any  other  truck  driver  delivering  logs  to  the  landing  and 
was  entitled  to  the  same  protection  that  appellant  ov/ed 
all  workmen  at  that  unloading  dock.  Decedent's  duties 
were  the  same  as  those  of  20  other  different  truck  drivers 
bringing  80  loads  of  logs  daily  to  be  unloaded.  If  the 
truck  driver  were  to  be  the  man  in  control,  it  would 
mean  that  there  would  be  80  different  bosses  throughout 
the  day,  which  would  produce  a  ridiculous  and  intoler- 
able situation  that  would  effectively  prevent  any  work 
from  being  done. 

The  Court  properly  instructed  the  jury  that  to  come 
under  the  Employers'  Liability  Act  it  first  had  to  find 
that  the  work  involved  a  risk  or  danger.  Williams, 
et  al.  V.  Clemen's  Forest  Products,  188  Or.  572  (1950) 
(T.  297).  Then  the  Court  fully  submitted  the  question 
of  direction  and  control  as  to  Dean  Hutchens,  which 
would  of  necessity  include  any  independent  contractor 
problem  that  might  be  pertinent  to  this  case,  as  follows 
(T.  306) : 

"Of  course,  if  you  find  that  Dean  Hutchens 
made  his  own  working  conditions  and  that  the  acci- 
dent and  injury  resulted  from  such  working  con- 
ditions which  he  himself  made,  then  the  defendant 
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is  not  responsible  for  such  accident  or  injury  and 
your  verdict  would  be  for  the  defendant   *    *    *    ," 

Regardless  of  what  may  be  said  with  respect  to  the 
legal  relationship  between  W.  R.  Francis  and  the  de- 
cedent, whether  he  was  an  independent  contractor  or 
an  employee,  it  is  clear  that  while  engaged  in  work  on 
the  unloading  dock,  he  was  subjected  to  all  the  hazards 
of  the  unloading  operation  as  any  other  working  men 
would  have  been.  He  was  required  to  be  there  and  ex- 
pose himself  to  the  hazards  of  the  work  as  a  result  of  a 
contractual  arrangement.  The  work  which  he  did  and 
the  dangers  incident  thereto  were  no  different  in  his 
case  than  in  the  case  of  other  drivers  working  by  the 
hour  and  driving  someone  else's  truck.  The  duty  imposed 
upon  the  appellant,  C.  D.  Johnson  Lumber  Corporation, 
should  be  the  same  in  either  case. 

Respectfully  submitted,  this  16th  day  of  August,  1951. 

Harry  George,  Jr., 
Emerson  U.  Sims, 
William  A.  Babcock. 
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C.  D.  JOHNSON  LUMBER  CORPORATION,  a  Corporation, 
Appellant, 

vs. 
KATHLEEN  HUTCHENS,  Appellee. 

KATHLEEN  HUTCHENS,  Appellant, 

vs. 

C.  D.  JOHNSON  LUMBER  CORPORATION,  a  Corporation, 
Appellee. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

HONORABLE  GUS  J.  SOLOMON,  Judge 


ANSWER  BRIEF  OF  CROSS-APPELLEE 
C.  D.  JOHNSON  LUMBER  CORPORATION 


STATEMENT  OF  THE  CASE 

The  cross-appellant,  Kathleen  Hutchens,  recovered  a 
$68,377.20  verdict  as  the  result  of  the  death  of  her  hus- 
band while  at  work.  (R.  54)  Cross-appellee,  C.  D.  John- 
son Lumber  Corporation,  moved  in  the  alternative  for 
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judgment  notwithstanding  the  verdict  and  for  a  new 
trial.  (R.  57-63)  In  an  oral  opinion  rendered  after  sev- 
eral months  deliberation  the  court  rejected  the  cross- 
appellee's  contentions  that  there  were  errors  in  the  trial 
of  the  cause  but  stated  that  he  was  concerned  with  the 
size  of  the  verdict.  (R.  75 ) 

The  court  after  an  analysis  of  the  actuarial  data 
involved  concluded  that  though  the  verdict  was  not 
arrived  at  as  a  result  of  passion  and  prejudice,  it  was  ex- 
cessive to  the  extent  of  $21,877.20.  (R.  75-6)  The  court 
then  stated  in  its  opinion  that  unless  the  cross-appellant 
filed  a  remittitur  of  that  amount,  cross-appellee's  motion 
for  a  new  trial  would  be  granted.  (R.  7Q)  On  December 
18,  1950,  cross-appellant  filed  a  motion  for  a  reconsider- 
ation of  the  said  opinion  conditionally  denying  cross- 
appellee  a  new  trial.  (R.  63) 

After  having  heard  argument  of  counsel  and  having 
received  briefs,  the  court  overruled  the  motion  to  recon- 
sider on  February  9, 1951.  (R.  66)  In  an  oral  opinion  the 
court,  citing  authority,  rejected  cross-appellant's  conten- 
tion that  a  Federal  District  Court  has  no  power  to  require 
a  conditional  remittitur  in  a  diversity  case  where  the 
particular  state  whose  law  was  being  enforced  denies  to 
the  state  courts  any  such  power.  The  court  also  rejected 
cross-appellant's  contention  that  the  court  acted  arbi- 
trarily and  capriciously  in  ordering  a  reduction  of  the 


recovery  to  $46,500  as  a  condition  of  its  denial  of  a  new 
trial.  (R.  77-8) 

On  February  19,  1951,  cross-appellant  filed  a  remit- 
titur of  $21,877.20  of  which  she  now  complains.  (R.  67) 
Upon  the  submission  of  the  remittitur,  cross-appellee's 
motions  for  a  new  trial  and  for  judgment  notwithstand- 
ing the  verdict  were  overruled.  (R.  68-9)  On  March  19, 
1951,  cross-appellee  (as  appellant)  filed  a  notice  of 
appeal  from  the  judgment  entered  on  the  reduced  ver- 
dict. (R.  81 )  Thereafter  on  March  21,  1951,  cross-appel- 
lant filed  a  notice  of  appeal  initiating  this  cross-appeal. 

The  questions  presented  are  simple  and  closely  re- 
lated. First,  may  this  court  review^  the  discretion  of  the 
court  below  in  determining  that  a  new  trial  should  be 
granted  cross-appellee  upon  the  grounds  that  the  verdict 
returned  was  excessive  if  that  excessive  verdict  was  not 
corrected  by  a  remittitur?  Second,  if  said  question  is 
reviewable,  was  there  any  abuse  of  discretion  in  requir- 
ing a  remittitur  of  the  size  submitted  by  the  cross- 
appellant? 

Third,  in  a  diversity  case  does  the  rule  of  Erie  Rail- 
road Co.v.  Tompkins  prevent  a  Federal  court  from  exer- 
cising its  traditional  power  to  require  a  conditional  re- 
mittitur where  the  state  whose  law  is  being  enforced 
denies  its  own  courts  any  such  power  by  a  constitutional 
provision?  If  so,  can  said  provision  of  the  Oregon  Consti- 


tution  providing  that  no  fact  tried  by  a  jury  shall  be 
reexamined  unless  the  court  can  affirmatively  say  that 
there  is  no  evidence  to  support  the  verdict  prevail  in 
the  Federal  courts  over  the  different  language  of  the 
Seventh  Amendment  to  the  United  States  Constitution? 

Argument 
(1)  The  reviewability  on  appeal  of  the  District  Court's 
action  in  allowing  cross-appellant  to  file  a  remittitur  is  a 
question  of  federal  practice  and  under  that  practice  accep- 
tance of  an  option  to  file  a  remittitur  to  cure  an  excessive 
verdict  is  not  open  on  appeal. 

(The  cross-appellee  answers  under  this  heading  the 
argument  generally  set  out  under  point  ( 1)  in  cross- 
appellant's  brief  from  pages  13  through  19.) 

The  question  whether  the  District  Court's  action  in 
granting  the  cross-appellant  Hutchens  an  option  to  file  a 
remittitur  is  properly  before  this  court  is  a  procedural 
question  governed  by  Federal  practice  and  the  Federal 
Rules  of  Civil  Procedure.  Cross-appellant,  nevertheless, 
on  this  point  relies  solely  on  state  cases. 

The  Circuit  Court  of  Appeals  for  the  Fourth  Circuit 
has  held: 

"The  practice  which  we  must  follow  on  appeal, 
however,  is  the  federal  and  not  the  state  practice." 

United  States  v.  Marsh,  108  F.  2d  558,  559. 


In  that  case  the  court  rejected  the  contention  that  it  had 
to  give  unusual  weight  to  the  fact  that  two  juries  had 
decided  in  favor  of  the  plaintiff  as  was  the  case  under 
Virginia  practice. 

The  Fifth  Circuit  has  held  that: 

"*  *  *  all  questions  of  preserving  and  assigning 
errors,  and  v^^hether  an  error  is  harmless  or  rever- 
sible, are  matters  of  procedure,  and  in  regard  to 
such  matters,  this  court  is  governed  by  the  rules  of 
practice  and  procedure  in  the  Federal  Court  rather 
than  by  those  in  the  State  Court."  Dallas  Ry.  &  Ter- 
minal Co.  vs.  Sullivan,  108  F.  2d  581,  583. 

See  also  Carneige  Nat.  Bank  v.  City  of  Wolf  Point, 
110  F.  2d  569,  572,  and  Bristol  Gas  &  Electric  Co.  v.  Boy, 
261  Fed.  297,  302. 

Under  the  federal  practice  the  cross-appellant  cannot 
raise  on  appeal  her  acceptance  of  the  option  given  by 
the  trial  court  to  file  a  remittitur.  The  leading  case  is 
Woodworth  v.  Chesbrough,  244  U.S.  79,  37  Sup.  Ct.  583, 
61  L.Ed.  1005.  The  headnote  in  the  official  report  states 
the  holding  as  follows: 

"Finding  a  verdict  and  judgment  excessive,  the 
Court  of  Appeals  gave  the  party  who  had  recovered 
them  his  option  to  submit  to  a  reversal  or  obtain  an 
affirmance  by  remitting  part  of  the  judgment.  The 
party  having  acted  on  the  latter  alternative.  Held, 
that  his  cross  writ  of  error  complaining  of  the  re- 
duction must  be  dismissed." 
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This  case  was  followed  in  Bristol  Gas  &  Electric  Co. 
V.  Boy,  261  Fed.  297,  302,  where  the  court  held  "that 
the  trial  judge's  action  in  requiring  remittitur  as  a  con- 
dition of  denying  motion  for  a  new  trial  is  not  review- 
able." (p.  302)  This  result  was  reached  although  the 
Conformity  Act  was  then  in  effect  and  there  was  a  state 
statute  to  the  contrary  involved.  Another  Circuit  Court 
of  Appeals  reached  the  same  result  without  reference  to 
the  earlier  decisions.  Chickasha  Cotton  Oil  Co.  v  Chap- 
man, 4  F.  2d  319,  321.  The  court  held  that  the  party 
submitting  the  remittitur  below  "precluded  themselves 
from  seeking  a  review  at  the  hands  of  this  court."  (p. 
321) 

All  three  of  the  earlier  cases  were  cited  by  Judge 
Learned  Hand  in  Mattox  v.  News  Syndicate  Co.,  176  F. 
2d  897,  904.  He  clearly  suggests  that  the  acceptance  by 
the  plaintiff  of  a  reduced  judgment  was  not  appealable. 
(It  should  be  noted  that  the  last  sentence  of  the  opin- 
ion is  apparently  garbled  and  "bettered"  was  inserted 
where  the  judge  apparently  meant  "worsened.") 

A  Federal  trial  court  may  properly  require  a  remittitur 
of  part  of  an  excessive  verdict  as  a  condition  for  the  denial 
of  a  motion  for  a  new  trial. 

In  Northern  Pacific  R.R.  Co.  v  Herbert,  116  U.S.  642, 
646,  6  Sup.  Ct.  590,  29  L.  Ed.  755,  the  court  held: 


"2.  The  exaction,  as  a  condition  of  refusing  a 
new  trial,  that  the  plaintiff  should  remit  a  portion 
of  the  amount  awarded  by  the  verdict  was  a  matter 
within  the  discretion  of  the  court.  It  was  held  that 
the  amount  found  was  excessive,  but  that  no  error 
had  been  committed  on  the  trial.  In  requiring  the 
remission  of  what  was  deemed  excessive  it  did  noth- 
ing more  than  requu^e  the  relinquishment  of  so 
much  of  the  damages  as,  in  its  opinion,  the  jury  had 
improperly  awarded.  The  corrected  verdict  could, 
therefore,  be  properly  allowed  to  stand,  (citations)" 


The  power  of  a  federal  court  to  conditionally  re- 
quire a  remittitur  was  reaffirmed  in  Dimick  v.  Schiedt, 
293  U.S.  474,  483,  55  Sup.  Ct.  296,  79  L.Ed.  603,  where 
authorities  are  collected.  A  recent  case  relied  on  by  the 
court  below  and  which  applied  the  rule  laid  down  by 
the  above  two  cases  is:  Rice  v.  Union  Pacific  R.  Co.,  82 
F.  Supp.  1002. 

After  a  thorough  review  of  the  authorities  the  court 
there  concluded  that  it  had  the  authority  and  perhaps 
the  duty  "to  require  a  remittitur  of  the  excessive  portion 
of  a  jury's  verdict  as  a  condition  to  the  denial  of  a  new 
trial."  and  it  exercised  that  authority,  (p.  1008)  Other 
recent  cases  approving  requiring  a  remittitur  as  a  con- 
dition to  overruling  a  motion  for  a  new  trial  are:  Forn- 
ivalt  V.  Reading  Co.,  79  F.  Supp.  921  and  Mattox  v.  News 
Syndicate  Co.,  176  F.  2d  897,  904. 
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The  cross-appellant  complains  of  "duress"  but  is  well 
established  that  asserting  a  legal  right  is  not  duress. 
Chatfield  v.  Seattle,  198  Wash.  179,  189,  88  P.  2d  582, 
121  A.  L.  R.  1279.  The  court  below  had  a  legal  right  to 
present  the  cross-appellant  with  the  following  alterna- 
tive: either  to  have  a  new  trial  or  to  remit  enough  of  the 
verdict  to  cure  the  error  inherent  therein.  The  corrected 
verdict  could  stand.  Northern  Pacific  Railroad  Company 
V.  Herbert,  116  U.S.  642,  646,  6  Sup.  Ct.  590,  29  L.Ed. 
755.  The  cross-appellant  is  in  the  somewhat  anomalous 
position  of  having  secured  a  judgment  against  "the  ap- 
pellee, and  yet  seeking  to  retract  the  condition  upon 
which  it  was  obtained."  Woodworth  v.  Chesbrough, 
244  U.S.  79,  82,  27  Sup.  Ct.  583,  61  L.Ed.  1005. 

Cross-appellant's  attempted  qualification  of  her  remit- 
titur is  of  no  effect. 

The  inconsistency  of  the  cross-appellant's  position  is 
not  aided  by  the  fact  that  she  made  an  effort  in  her  re- 
mittitur to  escape  the  necessary  consequences  of  her 
election  by  asserting: 


"This  remittitur  is  filed  without  prejudice,  in  the 
event  the  defendant  appeals  from  the  judgment 
entered  pursuant  to  such  remittitur,  to  the  rights 
of  the  plaintiff  to  appeal  the  action  of  the  court  in 


conditioning  its  order  denying  the  motion  for  new 
trial  upon  the  fihng  of  such  remittitui\"  (R.  Q7) 


The  United  States  Supreme  Court  was  presented 
with  the  same  sort  of  attempt  in  Woodworth  v.  Ches- 
brough,  supra.  The  remittitur  is  quoted  in  the  opinion 
of  the  Supreme  Court  and  states  it  was  given  in  compH- 
ance  within  the  opinion  of  the  Circuit  Court  of  Appeals: 


"  '*  *  *  for  the  sole  purpose  of  obtaining  the  entry 
of  final  judgment  herein,  and  of  securing  the  affirm- 
ance of  that  part  of  the  judgment  which  is  not  so  re- 
mitted, and  is  intended  to  be  without  prejudice  to 
plaintiff  in  any  cross  proceeding  hereafter  prose- 
cuted by  him  before  the  Supreme  Court  of  the  United 
States,  which  cross  proceedings  follows  and  con- 
tinues to  be  in  connection  with  any  proceeding 
prosecuted  in  that  court  by  defendant  for  the  pur- 
pose of  reviewing  said  judgment  of  the  Circuit  Court 
of  Appeals.'"  (p.  80) 


It  is  clear  that  cross-appellant's  effort  to  qualify  her 
remittitur  is  ineffective  because  the  even  more  elaborate 
attempt  in  Chesbrough  v.  Woodworth,  supra,  was  in- 
effective. The  United  States  Supreme  Court  there  held 
that  the  party  remitting  was  bound  by  his  election. 
Here  the  cross-appellant  consented  to  file  her  remittitur 
as  an  alternative  to  a  new  trial. 
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(2)  The  trial  court  had  the  right  to  require  the  particular 
remittitur  it  did. 

(The  cross-appellee  answers  under  this  heading  the 
argument  generally  set  out  under  point  (2)  in  cross- 
appellant's  brief  from  pages  19  through  22.) 

The  court's  opinion  makes  clear  the  precise  position 
taken: 

"I  do  not  believe  that  the  amount  of  the  verdict 
is  so  disproportionate  to  the  plaintiff's  loss  as  to 
establish  passion  or  prejudice  in  the  jury's  delibera- 
tion or  to  be  shocking  to  the  Court's  conscience.  I 
also  recognize  that  it  is  within  the  province  of  the 
jury  to  determine  the  amount  of  damages  and  that 
a  trial  judge  should  only  rarely  and  reluctantly  dis- 
turb the  jury's  findings  with  respect  thereto.  How- 
ever, I  feel  that,  when  the  verdict  of  the  jury  is 
clearly  excessive,  it  is  the  duty  of  the  trial  judge  to 
refuse  to  permit  such  an  award  to  stand. 

"I  have  carefully  considered  all  of  the  evi- 
dence touching  upon  damages  and  I  believe  that 
the  verdict  of  the  jury  is  excessive  to  the  extent  of 

$21,877.20."  (R.  76) 


The  issue  is  very  narrow:  did  the  court  err  in  re- 
quiring a  remittitur  upon  the  grounds  that  the  verdict 
was  excessive?  The  trial  court  would  have  committed 
error  had  it  allowed  a  remittitur  if  the  verdict  was  the 
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result  of  passion  and  prejudice.  It  is  only  when  the 
verdict  is  simply  excessive  that  the  trial  court  may 
allow  a  remittitur  instead  of  ordering  a  new  trial. 
Minneapolis,  St.  Paul  &  Sault  St.  Marie  Ry.  Co.  v.  Mo- 
quin,  283  U.S.  520,  51  Sup.  Ct.  501,  75  L.  Ed.  1243.  That 
case  arose  in  a  state  court  and  involved  the  Federal 
Employers'  Liability  Act.  A  recent  case  following  the 
rule  there  announced  is:  Fornwalt  v.  Reading  Co.,  79  F. 
Supp.  921,924. 

The  same  rule  has  been  applied  in  the  following 
diversity  cases.  In  Rrabham  v.  State  of  Mississippi,  96  F. 
2d  210,  the  court  said: 

"We  understand  that  while  mere  execessiveness 
in  the  amount  to  be  awarded  may  be  cured  by  a 
remittitur,  that  excessiveness  which  results  from 
passion  and  prejudices,  however  natural  the  resent- 
ment which  arouses  it,  may  not  be  so  cured."  (p. 
214) 


The  same  result  w  as  reached  in  National  Surety  Co. 
V.  Jean,  61  F.  2d  197.  In  McCown  v.  Boone,  154  F.  2d 
19,  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  held  that  a  remittitur  was  properly  re- 
quired because  the  trial  judge  ruled  only  that  the  dam- 
ages were  excessive,  not  that  the  verdict  showed  passion 
or  prejudice. 

The   burden   of  cross-appellant's  attack  is   on   the 
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claimed  difficulties  of  the  trial  court  in  reducing  a  ver- 
dict for  wrongful  death.  It  may  be  conceded  that  "where 
damages  are  unliquidated  and  there  is  no  fixed  measure 
of  mathematical  certainty,  courts  are  reluctant  to  dis- 
turb a  jury's  verdict  on  the  ground  of  excessiveness,  par- 
ticularly in  tort  actions  for  personal  injury."  Fornivalt 
V.  Reading  Co.,  79  F.  Supp.  921,  headnote  2.  The  court 
below  recognized  that  a  trial  judge  should  only  rarely 
and  reluctantly  disturb  the  jury's  findings  with  respect 
to  damages.  (R.  76) 

There  is,  however,  no  question  that  the  trial  court 
could,  as  it  did,  require  a  remittitur  to  cure  an  excessive 
verdict  in  a  tort  action.  In  the  case  of  Northern  Pacific 
R.  R.  Co.  V  Herbert,  116  U.S.  642,  6  Sup.  Ct.  590,  29  L.  Ed. 
755,  the  court  held  that  the  trial  court  had  properly 
required  a  remittitur  of  $15,000  of  a  $25,000  verdict 
given  a  brakeman  for  the  loss  of  a  leg.  The  case  arose 
prior  to  the  enactment  of  the  Federal  Employers'  Liabil- 
ity Act  and  involved  the  effect  of  certain  North  Dakota 
statutes  just  as  the  Oregon  Employers'  Liability  Act  is 
involved  here. 

The  case  of  Rice  v.  Union  Pacific  R.  Co.,  82  F.  Supp. 
1002,  was  the  model  for  the  opinion  of  the  court  below 
and  is  squarely  in  point.  The  court  there  said: 

"Having  determined  that  the  verdict,  though 
not  the  result  of  passion  or  prejudice,  controlling  or 
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influencing  the  jury's  deliberation  and  not  shocking 
to  the  court's  conscience,  is,  nevertheless,  excessive 
to  the  extent  of  $4,000.00,  *  *  *"  (p.  1008) 


The  court  then  proceeded  to  enter  an  order  requiring 
a  remittitur  as  a  condition  of  avoiding  a  new  trial. 

Cross-appellant  contends  that  the  court  below  erred 
in  that  it  had  no  basis  to  apportion  the  verdict  and  there- 
by to  determine  the  size  of  the  remittitur.  In  the  Rice 
case  a  young  woman  had  been  injured  in  a  grade  cross- 
ing accident  and  bore  scars  as  a  result.  The  court  there 
cut  down  an  $11,000.00  verdict  to  $7,000.00,  yet  only 
approximately  $1,000.00  of  each  of  those  verdicts  could 
be  attributed  to  established  expenses.  The  court  did  not 
diminish  damages  on  the  basis  of  comparative  negli- 
gence, but  instead  reduced  unliquidated  damages  for 
pain  and  suffering,  disfigurement,  and  impairment  of 
earning  capacity,  (p.  1006)  The  court  there  had  no 
more  mathematical  basis  than  the  trial  court  in  the 
Northern  Pacific  case.  In  each  case  the  judge  simply 
decided  that  the  verdict  was  excessive  and  reduced  it. 

In  each  of  the  following  cases  involving  unliquidated 
damages  the  court  held  that  a  remittitur  should  be  filed 
unless  a  new  trial  was  to  be  had  despite  the  fact  that  in 
no  case  did  any  mathematical  basis  for  apportionment 
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exist.  The  courts  simply  felt  that  the  verdicts  were  ex- 
cessive or  extravagant  and  ordered  a  remittitur: 

Cole  V.  Chicago,  St.  P.M.  &  O.  Ry.  Co.,  59  F.  Supp. 
433,  (personal  injury;  $58,725.25  verdict;  $15,- 
000.00  remittitur). 

Fornivalt  v.  Reading  Co.,  79  F.  Supp.  921  (personal 
injury  under  Federal  Employers'  Liability  Act; 
$15,000  verdict;  $7,500  remittitur). 

Daigneau  v.  Grand  Trunk  Ry.  Co.,  153  Fed.  593 
(personal  injury;  $6,500  verdict;  $2,000  remitti- 
tur). 

Mattox  V.  News  Syndicate  Co.,  176  F.  2d  897  (libel; 
$20,000  verdict;  $5,000  remittitur) 

McCown  V.  Boone,  154  F.  2d  19  (libel;  $7,500  ver- 
dict; $5,000  remittitur) . 


Finally  in  Bristol  Gas  &  Electric  Co.  v.  Boy,  261  Fed. 
297,  a  wrongful  death  action,  the  court  held  that  the 
trial  court  did  not  err  in  requiring  half  of  the  $10,000 
verdict  to  be  remitted  simply  on  the  ground  that  it  was 
"excessive."  (p.  302)  The  authorities  cited  show  that 
the  Federal  courts  will  on  proper  occasions  impose 
lump  sum  remittiturs  in  unliquidated  damage  cases. 

A  wrongful  death  case  presents  less  difficulty  to 
the  court  in  computing  a  proper  remittitur  than  a  per- 
sonal injury  case.  A  personal  injury  case  involves  fixing 
a  sum  for  pain  and  suffering,  a  subjective  experience 
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of  the  injured  person,  and  an  estimate  of  the  degree  of 
disabihty  suffered.  The  latter  may  be  ascertained  ap- 
proximately with  the  help  of  expert  testimony,  but  there 
is  also  involved  a  further  estimate  of  the  probable  dura- 
tion and  future  amount  of  disability,  that  is  often  a  diffi- 
cult problem  even  for  experts.  The  estimate  of  disability 
must  then  be  related  to  the  kind  of  and  pay  for  the  work 
the  injured  man  may  be  able  to  do  in  the  future. 

In  a  wrongful  death  case  the  court  is  presented  with 
a  problem  which  can  be  solved  by  actuarial  methods. 
Depending  on  the  rule  of  damages  adopted  it  is  only 
necessary  in  general  to  ascertain  the  life  exepectancy 
of  either  the  beneficiary  or  the  person  killed  and  by 
actuarial  computation  figure  a  lump  sum  based  on  the 
dead  person's  earning  capacity  or  the  beneficiary's  share 
thereof. 

Here  the  court's  objection  to  the  size  of  the  verdict 
was  based  on  the  fact  that  the  pecuniary  loss  to  the  wife 
is  not  to  be  measured  by  the  full  net  earnings  of  the  hus- 
band. (R.  76)  Counsel  in  their  brief  base  their  calcu- 
lations on  an  asumption  that  if  a  man  earns  $3,000  a 
year  net  then  his  wife's  share  therof  is  $3,000.  (Brief 
21 )  That  assumption  is  unjustified  under  the  Oregon 
Employers'  Liability  Act.  The  proper  measure  of  dam- 
ages is  stated  in  Hansen  v.  Hayes,  175  Or.  358,  388,  154 
P.  2d  202. 
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The  remittitur  imposed  is  a  reasonable  one  since 
it  must  have  been  based  on  some  such  calculation  as  the 
following.  The  average  net  income  of  the  decedent  for 
the  last  two  years  of  his  hfe  would  be  about  $2,046. 
(This  figure  is  reached  by  increasing  the  1949  eight 
months  income  up  to  the  probable  twelve  months  in- 
come. )  Assume  that  the  wife's  share  of  the  same  would 
be  two-thirds,  or  $1364.  That  net  income  to  the  wife 
when  applied  to  the  actuarial  formula  presented  at  the 
trial  would  yield  a  verdict  of  approximately  $46,262. 

That  is  close  to  the  verdict  of  $46,500  which  the 
court  thought  proper.  The  $46,262  would  have  to  be 
increased  by  the  $974.71  for  funeral  expenses.  Counsel 
object  to  the  exactness  of  remittitur  being  $21,877.20 
but  it  is  obvious  that  the  court  found  a  proper  verdict 
to  be  the  round  sum  of  $46,500  and  then  subtracted 
the  same  from  the  original  verdict  of  $68,377.20.  The 
authorities  previously  cited  sustain  the  requirement  of 
round  sum  remittiturs  in  situations  when  no  real  basis 
of  calculation  exist  and  the  courts  merely  determine  the 
verdicts  to  be  excessive.  Here  the  court  had  adequate 
mathematical  materials  with  which  to  properly  reduce 
the  excessive  verdict  in  view  of  a  principle  of  law^  which 
w^as  ignored:  pecuniary  loss  to  the  wife  is  not  measured 
by  the  full  net  earnings  of  the  husband. 
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(3)  The  right  of  a  Federal  District  Court  to  require  a 
remittitur  as  a  condition  for  avoiding  a  new  trial  is  proce- 
dural matter  and  on  a  precedural  matter  the  state  rule  is  not 
binding  on  the  Federal  courts  which  must  follow  the  Federal 
Rules  of  Civil  Procedure.  Particularly  is  this  so  when  to  fol- 
low a  state  rule  of  procedure  would  be  to  violate  the  Seventh 
Amendment  to  the  United  States  Constitution. 

(The  cross-appellee  answers  under  this  heading  the 
argument  generally  set  out  under  point  (3)  in  cross- 
appellant's  brief  from  pages  22  through  32.) 

Cross-appellant  seems  to  assume  that  her  substantive 
rights  under  the  Oregon  Employers'  Liability  Act  are 
infringed  by  the  District  Court's  exercise  of  its  firmly 
established  right  to  require  a  remittitur  as  an  alterna- 
tive to  a  new  trial.  Cross-appellant  ignores  Rule  59  a.  of 
the  Federal  Rules  of  Civil  Procedure  which  provides  in 
part  that: 

"A  new  trial  may  be  granted  to  all  or  any  of  the 
parties  and  on  all  or  part  of  the  issues  (1)  in  an 
action  in  which  there  has  been  a  trial  by  jury,  for 
any  of  the  reasons  for  which  new  trials  have  hereto- 
fore been  granted  in  actions  at  law  in  the  courts  of 
the  United  States;  ♦  ♦  ♦" 


The  power  of  a  federal  court  to  require  a  remittitur 
as  an  alternative  to  a  new  trial  has  been  reaffirmed 
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since  the  promulgation  of  the  rules.  Fornwalt  v.  Reading 
Co.,  79  F.  Supp.  92\,Mattox  v.  News  Syndicate  Co.,  176 
F.  2d  897,  904.  This  court  has  recognized  that  the  right 
of  the  trial  court  to  condition  a  new  trial  upon  reduction 
of  the  verdict  is  sanctioned  by  Rule  59  of  the  Rules. 
United  States  v.  Fotopulos,  180  F.  2d  631,  639  (citing 
authorities). 

Finally,  the  court  in  Rice  v.  Union  Pacific  R.  Co.  82 
F.  Supp.  1002,  a  remittitur  case,  specifically  observes 
that  the  Federal  Rules  of  Civil  Procedure  have  reaffirm- 
ed "the  applicability  on  this  occasion  of  federal  deci- 
sions on  the  point  announced  before  the  effective  date  of 
the  rules,  (citations)."  (p.  1008)  The  rules  have  the 
force  and  effect  of  a  Federal  statute.  John  R.  Alley  &  Co. 
V.  Federal  Nat.  Bank,  124  F.  2d  995;  Windor  v.  Daumit, 

179  F.  2d  475.  In  the  Erie  Railroad  Co.  case  the  court 
excepted  matters  governed  by  Federal  statutes  from  the 
operation  of  the  rule  announced,  saying: 

"Except  in  matters  governed  by  the  Federal  Con- 
stitution or  by  Acts  of  Congress,  the  law  to  be  applied 
in  any  case  is  the  law  of  the  State."  Erie  Railroad  Co. 
V.  Tompkins,  304  U.S.  64,  78,  82  L.  Ed.  1188,  58 
Sup.  Ct.  817. 


19 

The  action  of  the  Court  in  allowing  a  remittitur  as  an 
alternative  to  a  new  trial  is  a  procedural  matter. 

The  Rules  govern  practice  and  procedure  in  the  Fed- 
eral courts.  The  right  of  the  trial  court  to  order  a  new 
trail  is  a  procedural  question.  This  court  in  Murphy 
V.  United  States  District  Court  etc.,  145  F.  2d  1018,  1020, 
cert,  dismissed  per  stipulation,  325  U.S.  891,  89  L.  Ed. 
2003,  65  Sup.  Ct.  1090  held: 

"On  motions  for  new  trial,  federal  courts  are  not 
affected  by  the  conformity  statute  nor  state  statutes 
or  practice.  The  exercise  of  the  court's  discretion  in 
passing  on  a  motion  for  a  new  trial  is  a  rule  of  law 
established  by  the  Supreme  Court  of  the  United 
States  and  is  not  controlled  by  the  'Conformity  Act' 
nor  affected  by  any  state  statute  on  the  subject." 


The  Circuit  Court  of  Appeals  for  the  Fomth  Circuit 
has  held: 

"The  motion  to  set  aside  the  verdict  and  grant  a 
new  trial  was  a  matter  of  federal  procedure  governed 
by  Rule  of  Civil  Procedure  59  and  not  subject  in  any 
way  to  the  rules  of  state  practice."  Aetna  Casualty  & 
Surety  Co.  v.  Yealts,  122  F.  2d  350,  352;  California 
Fruit  Exchange  v.  Henry,  89  F.  Supp.  580,  590,  affd 
184  F.  2d  517. 


There  can  be  no  question  in  view  of  the  foregoing 
authorities  that  had  the  trial  court  simply  ordered  a  new 
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trial  in  this  cause  the  cross-appellant's  rights  would  be 
controlled  by  the  Federal  Rules  and  not  by  state  law. 
What  the  trial  court  actually  did  was  less  prejudicial  to 
the  cross-appellant  than  granting  a  new  trial.  Instead  of 
absolutely  ordering  a  new  trial  the  trial  court  allowed 
cross-appellant  to  file  a  remittitur  as  an  alternative. 

The  action  of  the  court  in  so  doing  was  no  less  a 
procedural  action  than  absolutely  ordering  a  new  trial. 
Particularly  is  this  so  when  it  is  well  recognized  that  a 
new  trial  may  be  granted  for  excessive  damages.  As  this 
court  stated  in  Murphy  v.  United  States  District  Court, 
etc.,  145  F.  2d,  1018,  1020: 

"A  Federal  District  Judge  not  only  has  the  power 
and  authority  but  is  charged  with  the  duty  and  re- 
sponsibility to  set  aside  the  verdict  of  a  jury  and 
to  grant  a  new  trial  when  in  his  judgment  and  dis- 
cretion the  amount  of  compensation  awarded  is  ex- 
cessive. The  granting  of  a  new  trial  is  discretionary 
with  the  court  and  subject  to  no  fixed  rule  except  a 
consideration  of  what  is  just,  (citations)" 


Since  granting  a  new  trial  for  an  excessive  verdict  is  a 
procedural  question,  it  is  clear  that  allowing  an 
alternative  to  such  action,  a  remititur,  is  also  procedural. 

The  uniform  result  test  of  Erie  Railroad  Co.  v.  Tompkins 
does  not  apply  to  the  case  at  bar. 
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Cross-appellant  seems  to  contend,  however,  that 
since  this  is  a  diversity  case  that  the  result  should  have 
been  exactly  the  same  had  the  suit  been  brought  in  the 
Oregon  courts.  There  are  several  fallacies  in  that  argu- 
ment. 

First  that  argument  overlooks  the  fact  that  the  Fed- 
eral courts  have  required  remittiturs  in  diversity  cases 
since  the  Erie  Railroad  rule  was  announced:  Mattox  v. 
News  Syndicate  Co.,  176  F.  2d  897;  Whitham  Const. 
Co.  V.  Remer,  105  F.  2d  371;  Raske  v.  Raske,  92  F.  Supp. 
348;  Rice  v.  Union  Pacific  R.  Co.,  82  F.  Supp.  1002; 
Cole  V.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.,  59  F.  Supp.  443. 
(The  last  four  cases  seem  to  be  clearly  diversity  cases 
although  the  opinions  do  not  affirmatively  so  state.) 

A  case  which  implicitly  recognizes  the  federal  su- 
premacy in  a  situation  much  like  the  case  at  bar  is 
Burris  v.  American  Chicle  Co.,  120  F.  2d  218.  In  that 
case  a  window  cleaner  was  injured  while  working.  Suit 
brought  under  Sec.  202  of  the  Labor  Law  of  the  State 
of  New  York  and  the  rules  of  the  Industrial  Board  of 
the  Department  of  Labor  of  the  State  of  New  York  pro- 
mulgated thereunder.  Section  202  provided  in  part: 

"On  every  public  building  where  the  windows 
are  cleaned  from  the  outside,  the  owner,  lessee, 
agent,  manager  or  superintendent  in  charge  of  such 
building  shall  provide,  equip  and  maintain  approved 
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safety  devices  on  all  windows  of  such  building  *  ♦  ♦" 
Consol.  Laws,  c.  31,  Burris  v.  American  Chicle  Co., 
supra,  221. 


The  rules  of  the  Industrial  Board  provided  in  part: 

"All  scaffolds  and  their  supports  shall  be  prop- 
erly constructed  and  of  ample  strength  to  support 
safely  the  maximum  number  of  men  plus  the  weight 
of  the  material  to  be  placed  on  them."  Burris  v. 
American  Chicle  Co.,  supra,  221. 


This  language  is  reminescent  in  certain  respects  of 
the  Oregon  Employers'  Liability  Act  involved  in  this  ac- 
tion. In  that  action  plaintiff  obtained  a  verdict  for  $35,- 
000.  Defendant  moved  to  set  verdict  aside  as  excessive 
and  for  a  new  trial.  The  granting  of  the  motion  was  pre- 
vented by  plaintiff's  stipulation  that  judgment  might  be 
entered  for  the  reduced  amount  of  $20,000.  All  parties 
appealed,  plaintiff  appealing  on  the  basis  of  Sec.  584-a  of 
the  New  York  Civil  Practice  Act.  That  section  granted  to 
New  York  appellate  courts  the  power  to  review  a  stipu- 
lated reduction  in  the  verdict  and  to  increase  the  judg- 
ment allowed  up  to  the  amount  of  the  original  verdict. 
Despite  the  existence  of  this  explicit  New  York  statutory 
right  to  review^  a  reduction  in  the  verdict,  the  Second 
Circuit  applied  the  federal  rule  as  to  review  of  such  mat- 
ters, (p. 223) 
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In  Palmer  v.  Miller,  60  F.  Supp.  710,  the  court  deem- 
ed the  common  law  controlling  and  granted  a  new  trial 
irrespective  of  a  Missouri  statutory  rule  forbidding  more 
than  one  new  trial  on  the  ground  that  verdict  is  against 
the  weight  of  the  evidence. 

The  cases  are  fatal  to  cross-appellant's  contention 
which  seems  to  be:  cross-appellant  brought  suit  under 
the  Oregon  Employers'  Liability  Act.  The  Oregon  Consti- 
tution, Amended  Article  VII,  §3,  prevents  any  remittitur 
in  a  case  like  this.  Since  the  Erie  Railroad  rule  sets  as  a 
goal  a  general  uniformity  of  result  despite  a  choice  of  dif- 
ferent forums,  therefore  the  court  below  erred  in  im- 
posing such  a  remittitur.  But  the  American  Chicle  Com- 
pany case  and  the  Palmer  case  show  that  the  Federal 
rule  is  controlling  here. 

Just  as  the  court  in  the  American  Chicle  Co.  case 
refused  to  follow  a  statutory  rule  regulating  New  York 
appellate  practice  so  also  here  should  this  court  refuse 
to  follow  the  unique  practice  rule  imposed  upon  the 
Oregon  courts  by  the  Oregon  Constitution.  Just  as  the 
court  in  the  Palmer  case  deemed  itself  bound  by  the 
common  law  rule  allowing  an  unlimited  number  of  new 
trials  despite  the  contrary  Missouri  statute  so  also  here 
should  the  action  of  the  trial  court  in  requiring  a  con- 
ditional remittitur  to  be  governed  by  the  common  law 
rule  and  not  by  the  provision  of  the  Oregon  Constitution 
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modifying  the  common  law.  Van  Lorn  v.  Schneiderman, 
187  Or.  89,  99,  210  P.  2d  461. 

The  Seventh  Amendment  to  the  United  States  Constitu- 
tion is  controlling  here. 

The  guiding  principles  for  this  appeal  are  to  be 
found  in  Rule  59-a  where  the  United  States  Supreme 
Court,  acting  with  the  power  of  Congress,  has  declared 
that  new  trials  may  be  granted  for  any  of  the  reasons 
for  which  new  trials  had  been  granted  prior  to  the  pro- 
mulgation of  the  rules.  The  rule  refers  us  to  the  pre- 
existing Federal  practice,  and  that  preexisting  practice 
as  to  conditional  new  trials  and  remittiturs  was  based 
upon  the  Seventh  Amendment  to  the  United  States  Con- 
stitution. 

That  Amendment  provides  that: 

"In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury,  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law." 


This  language  is  controlling  upon  the  Federal  courts 
and  not  the  clauses  which  may  be  found  in  the  forty- 
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eight  state  constitutions.  That  language  controls  here 
rather  than  the  first  sentence  of  Amended  Article  VII, 
§3,  of  the  Oregon  Constitution  which  reads: 

"In  actions  at  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved  and  no  fact  tried  by  a 
jury  shall  be  otherwise  reexamined  in  any  court  of 
this  State,  unless  the  court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict."  9  O.C- 
L.A.  p.  224. 


Cross-appellant  relies  heavily  on  Van  Lorn  v. 
Schneiderman,  187  Or.  89,  210  P.  2d  461.  In  that  case 
the  court  after  having  quoted  the  language  of  the  Ore- 
gon Constitution  just  referred  to,  states: 

"It  will  be  observed  that  the  first  sentence  of 
Art.  VII,  §3,  departs  somewhat  from  the  language 
of  Art.  I,  §17,  of  the  Oregon  Constitution  and  fol- 
lows closely  the  language  of  the  federal  guaranty 
up  to  the  last  phrase.  The  Federal  Constitution  says 
that  'no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  lawf  our 
present  Consitution  says  'that  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  this 
State,  unless  the  court  can  affirmatively  say  there  is 
no  evidence  to  support  the  verdict'  The  Supreme 
Court  of  the  United  States  holds  that,  'according  to 
the  course  of  the  common  law,'  a  trial  court  may  set 
aside  a  verdict  which  it  deems  excessive  and  order  a 
new  trial,  but  that  an  appellate  court  has  no  authori- 
ty to  review  the  refusal  of  the  trial  court  to  do  so. 
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New  York  Central  &  Hudson  River  R.  R.  Co.  v.  Fra- 
loff  (1879),  supra.  And  see  Slocum  v.  New  York  Life 
Ins.  Co.,  228  U.S.  364,  57  L.  Ed.  879,  33  S.  Ct.  523, 
Ann.  Cas.  1914D  1029.  The  same  rule  prevailed  in 
this  state  prior  to  the  adoption  of  Art.  VII,  §3.  The 
federal  and  Oregon  cases  are  cited  in  the  Hust  case, 
supra,  180  Or.  430,  431.  As  stated  by  the  Supreme 
Court  in  the  New  York  Central  case: 

'*  *  *  *  If  the  jur}^  acted  upon  a  gross  mistake  of 
facts,  or  were  governed  by  some  improper  influ- 
ence or  bias,  the  remedy,  therefore,  rested  with 
the  court  below,  under  its  general  power  to  set 
aside  the  verdict.  *  *  *  Whether  its  action,  in 
that  particular  was  erroneous  or  not,  our  power 
is  restricted  by  the  Constitution  to  the  determina- 
tion of  the  questions  of  law  arising  upon  the 
record.  Our  authority  does  not  extend  to  a  re- 
examination of  facts  which  have  been  tried  by 
the  jury  under  instructions  correctly  defining  the 
legal  rights  of  parties.' 

"It  may  be  assumed  that  the  framers  of  Art.  VII, 
§3,  were  not  unacquainted  with  the  construction 
which  the  Supreme  Court  of  the  United  States  had 
theretofore  placed  upon  the  Seventh  Amendment  of 
the  Federal  Constitution;  and  it  is  e\ddent  that,  while 
following  faithful!}^  the  language  of  the  first  part 
of  the  Seventh  Amendment,  they  deliberately  re- 
jected the  common  law  exception  therein.  When 
they  substituted  in  the  place  of  that  exception  the 
words,  'unless  the  court  can  affirmatively  say  there 
is  no  evidence  to  support  the  verdict,'  they  in  effect 
declared  their  purpose  to  eliminate,  as  an  incident 
of  jury  trial  in  this  state,  the  common  law  power  of 
a  trial  court  to  re-examine  the  evidence  and  set  aside 
a  verdict  because  it  was  excessive  or  in  any  other 
respect  opposed  to  the  weight  of  the  evidence."  (pp. 
98-99) 
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Counsel  for  cross-appellant  in  effect  asked  this  court 
to  eliminate  as  in  incident  of  a  jury  trial  in  a  Federal 
court  "the  common  law  power  of  a  trial  court  to  re- 
examine the  evidence  and  set  aside  a  verdict  because  it  is 
excessive  or  in  any  other  respect  opposed  to  the  weight 
of  the  evidence."  To  do  so  would  be  to  abridge  the  right 
of  the  cross-appellee  to  a  jury  trial  in  accordance  with 
the  rules  of  the  common  law  as  guaranteed  by  the 
Seventh  Amendment. 

To  do  so  would  be  to  adopt  by  judicial  action  a  con- 
stitutional rule  which  the  Oregon  court  itself  has  scath- 
ingly criticized.  Williams  v.  Clemen's  Forest  Prod.,  Inc., 
188  Or.  572,  216  P.  2d  241,  217  P.  2d  252,  was  a  case 
arising  under  the  Oregon  Employers'  Liability  Act.  The 
court  said: 

"This  case  may  be  one  of  great  hardship  to  the 
plaintiffs.  The  result  will  be  particularly  harsh  if  the 
plaintiffs  are  denied  the  $5,000  in  insurance  which 
the  plaintiff  Dayle  L.  Williams  at  one  time  elected 
to  accept  under  the  terms  of  a  policy  secured  by  the 
defendant  company.  We  are  constrained  to  say  that 
if  the  courts  had  not  been  stripped  of  the  statutory 
powers  which  they  possessed  at  common  law  and 
under  statute,  (O.C.L.,  §5-802)  we  would  have  up- 
held the  order  of  the  trial  court  granting  a  new  trial 
upon  the  authority  of  that  statute,  and  of  such  de- 
cisions as  Multnomah  County  v.  Willamette  Towing 
Co.,  49  Or.  204,  89  P.  389,  and  earher  cases  which 
are  cited  in  the  annotations  to  O.C.L.A.,  §5-802. 
Article  VII,  section  3  of  the  constitution  adopted 
since  those  cases  were  decided,  has  deprived  the 
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trial  court  of  the  power  by  granting  a  new  trial,  to 
do  justice  in  this  case  in  which  we  think  the  evidence 
strongly  preponderated  in  favor  of  the  plaintiffs  on 
the  issue  of  risk  and  danger.  Under  the  constitutional 
provision,  'no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  *  ♦  *  unless  ♦  ♦  ♦  there  is 
no  evidence  to  support  the  verdict.'  when  an  exorbi- 
tant verdict  has  been  rendered  for  a  plaintiff  on 
flimsy  testimony  despite  an  overwhelming  weight 
of  evidence  to  the  contrary,  the  impotence  of  the 
court  to  correct  the  injustice  has  generally  been  met 
with  complacence.  This  case  demonstrates  that  the 
constitutional  provision  cuts  both  ways."  (pp.  603-4) 


Counsel  invites  this  court  to  adopt  a  rule  which  is 
recognized  nowhere  else:  "Oregon  today  occupies  in 
this  respect  a  lonely  eminence."  Van  Lorn  v.  Schneider- 
man,  187  Or.  89,  113,  210  P.  2d  461.  In  the  latter  case 
strongly  relied  on  by  cross-appellant  the  court  concludes 
its  reexamination  of  the  difficulties  caused  by  the  consti- 
tutional provision  as  follows: 

"Whatever  our  individual  opinions  may  be  about 
the  policy  involved  in  Art.  VII,  §3,  we  have  no  right 
or  authority  to  subvert  its  ob\4ous  purpose  or  to 
refuse  to  apply  its  provisions  to  the  full  extent  of 
their  evident  meaning.  The  people  may  be  misled; 
they  may,  through  ill-considered  legislation,  bring 
on  themselves  evils  worse  than  those  they  hope  to 
cure;  but  it  is  not  the  business  of  a  court  to  attempt 
to  save  them  from  the  consequences  of  what  it  may 
conceive  to  be  a  misguided  policy  by  ignoring  or 
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misinterpreting  their  expressed  will.  This  is  so  even 
though  we  should  think  that  a  system  of  trial  by 
jury  in  which  the  judge  is  reduced  to  the  status  of 
a  mere  monitor  cannot  be  expected  to  survive." 
(p. 113) 


The  Seventh  Amendment  to  the  United  States  Con- 
stitution does  not  allow  a  federal  judge  to  be  "reduced  to 
the  status  of  a  mere  monitor." 

The  Oregon  court's  characterization  of  the  relation  of 
judge  and  jury  is  not  controlling  on  the  Federal  courts  in 
this  case. 

Counsel  relies  on  Hust  v.  Moore-McCormick  Lines, 
Inc.,  180  Or.  409,  177  P.  2d  429,  but  a  state  court's 
classification  of  a  matter  as  procedural  or  substantive 
within  the  meaning  of  the  Erie  rule  is  not  binding 
on  the  Federal  courts.  Rogers  v.  American  Employers' 
Ins.  Co.,  61  F.  Supp.  142.  This  is  not  a  conflict  of  law 
case  where  the  Federal  court  must  follow  the  characteri- 
zation by  a  state  court  of  a  matter  as  substantive  in 
determining  the  applicable  law. 

The  Oregon  court  in  the  Hust  case  was  obliged  to 
classify  the  relationship  between  judge  and  jury  as  sub- 
stantive to  avoid  having  to  apply  its  own  unfortunate 
constitutional  rule:  the  court  could  thereby  remand  the 
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case  to  the  circuit  court  which  might  require  a  remitti- 
tur as  an  alternative  to  a  new  trial.  Hust,  supra,  436.  The 
rule  of  Erie  Railroad  Co.  v.  Tompkins  is  not  in  point  be- 
cause "the  division  of  function  between  court  and  jury 
in  a  federal  court  is  to  be  made  by  federal,  not  state  law." 
Ettelson  v.  Metropolitan  Life  Ins.  Co.,  137  F.  2d  62, 
65,  cert.  den.  320  U.S.  777,  88  L.  Ed.  467,  64  Sup.  Ct. 
92;  followed  in  Logan  v.  Holman,  7  F.R.D.  596. 

This  case  is  similar  to  Belanger  v.  Great  American 
Indemnity  Co.,  89  F.  Supp.  736.  There  the  court  recog- 
nized that  in  diversity  cases  that  it  was  obliged  to  fol- 
low decisions  of  the  courts  of  last  resort  in  the  state 
where  sitting.  The  court,  however,  also  held  where  a 
defense  is  made  based  on  the  Constitution  of  the  United 
States  it  cannot  follow  the  state  courts  but  must  be 
guided  by  the  decisions  of  the  Federal  courts.  Here  cross- 
appellee's  defense  was  not  based  on  the  Constitution 
but  it  was  entitled  to  the  sort  of  jury  trial  guaranteed  by 
the  Seventh  Amendment.  Jury  trial  in  the  Federal 
courts  has  always  included  a  right  to  correct  the  mis- 
takes of  a  jury  in  returning  an  excessive  verdict  by  re- 
quiring a  conditional  remittitur. 

The  case  at  bar  is  relatively  simple  if  undue  attention 
is  not  given  to  labeling  this  constitutional  right  to  a 
remittitur  in  proper  cases  as  either  "substantive"  or  "pro- 
cedural." On  one  side  we  have  the  declared  policy  of 
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Oregon  drastically  changing  common  law  jury  trial 
and  reluctantly  enforced  by  its  judges;  on  the  other 
we  have  the  Federal  Rules  of  Civil  Procedure  having  the 
effect  of  a  Federal  statute  implementing  the  Seventh 
Amendment  to  the  United  States  Constitution.  The 
necessary  choice  for  a  Federal  court  is  obvious. 

Appellant  recovered  upon  a  common  law  right. 

Counsel's  argument  that  the  Oregon  Constitution 
should  be  followed  is  based  on  the  mistaken  assumption 
that  cross-appellant  was  here  attempting  to  enforce  "a 
statutory  right  of  action  which  did  not  exist  at  common 
law."  That  assumption  is  mistaken.  Counsel  relies  on 
Piukkula  v.  Pillsbury-Astoria  Flour  Mills,  1 50  Or.  304, 42 
P.  2d  921,  44  P.  2d  162.  That  case  simply  held  that  the 
Employers'  Liability  Act  is  not  a  survival  statute,  but 
creates  a  new  cause  of  action  which  accrues  only  upon 
death.  Hansen  v.  Hayes,  175  Or.  358,  154  P.  2d  202. 

The  requirements  of  the  Act  are  simply  expressions 
in  detail  of  the  common  law  rule  that  it  is  a  non-dele- 
gable  duty  of  the  employer  to  furnish  a  reasonably  safe 
place  in  which  a  servant  is  to  work.  Dickerson  v.  Eastern 
&  Western  L.  Co.,  79  Or.  281,  287,  155  Pac.  175.  As  the 
court  stated  in  Olds  v.  Olds,  88  Or.  209,  214,  171  Pac. 
1046: 
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"The  Employers'  Liability  Act  of  Oregon  is  a 
modified  form  of  the  common-law  remedy,  whereby 
an  employee  is  permitted  to  recover  from  an  em- 
ployer damages  for  a  personal  injury  which  w^as 
caused  by  the  latter's  negligence." 


No  detailed  analysis  of  all  cases  cited  by  cross-appel- 
lant is  made  here  because  upon  inspection  of  cross-appel- 
lant's brief  it  will  be  seen  that  they  are  concerned  with 
other  problems  than  that  of  a  conditional  remittitur. 
Palmer  v.  Moran,  44  F.  Supp.  704,  seems  to  be  the  only 
Federal  case  involving  a  remittitur  which  is  cited  and  is 
not  contrary  to  cross-appellee's  position.  The  court  in 
granting  a  remittitur  cited  several  Federal  cases.  It  also 
cited  "Standard  Pennsylvania  Practice"  which  is  appar- 
ently a  practice  book  and  not  a  statute  as  cross-appellant 
asserts.  (Brief,  27) 

Two  United  States  Supreme  Court  cases  involving 
the  Federal  Employers'  Liability  Act  are  cited  by  cross- 
appellant,  Brown  v.  Western  Railway  of  Alabama,  338 
U.S.  294,  94  L.  Ed.  100,  70  Sup.  Ct.  105,  and  Brady,  Ad- 
ministratrix V.  Southern  Railway  Co.  320  U.S.  476, 
88  L.  Ed.  239,  64  Sup.  Ct.  232.  But  these  cases  recognize 
that  a  federal  right  cannot  be  defeated  by  the  forms  of 
local  practice.  That  is  the  rationale  of  the  decision  in 
Hust  V.  Moore-McCormick  Lines,  Inc.,  180  Or.  409,  177 
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P.  2d  429.  Nor  can  here  the  right  of  the  appellee  to  the 
sort  of  jury  trial  provided  by  the  Seventh  Amendment 
be  defeated  by  Oregon  practice. 

This  case  cannot  be  decided  upon  the  basis  of  gen- 
eralities about  the  Erie  Railroad  rule.  Here  the  specific 
factor  of  the  Seventh  Amendment  is  directly  involved 
and  is  controlling.  The  Erie  case  itself  denies  the  appli- 
cation of  its  rule  to  cases  controlled  by  the  Federal 
statutes  and  the  Federal  Constitution.  Erie  Railroad  Co. 
V.  Tompkins,  304  U.S.  64,  78,  82  L.Ed.  1188,  58  Sup. 
Ct.  817. 


CONCLUSION 

In  conclusion  it  is  submitted  that  the  foregoing  argu- 
ment and  the  authorities  cited  therein  demonstrate 
that  the  cross-appellant's  specifications  of  error  are  not 
supported  by  either  reason  or  authority.  There  being  no 
error,  cross-appellee  prays  that  this  cross-appeal  be 
dismissed. 

Respectfully  submitted, 

James  Arthur  Powers, 
Norman  N.  Griffith 
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REPLY  BRIEF  OF  APPELLANT 
C.  D.  JOHNSON   LUMBER  CORPORATION 

REPLY  TO  APPELLEE   KATHLEEN   HUTCHENS'  ANSWER 
TO  SPECIFICATBONS  OF  ERROR  I  THROUGH  X 

Appellee  contends  that  Appellant  failed  to  comply 
with  the  following  part  of  Rule  19(6)  of  this  court: 

"  ♦  *  *  the  appellant*  or  petitioner,  upon  the  filing  of 
the  record  in  this  court,  shall  file  with  the  clerk  a 
concise  statement  of  the  points  on  which  he  intends 
to  rely.  *  *  *  " 

Appellee  cites  Williams  v.  Dodd,  163  F.  2d  724,  but  in 
that  case  this  court  refused  to  consider  points  which  ap- 
parently were  totally  absent  from  the  statement  of 
points  filed  in  that  case. 

That  is  not  the  case  here.  In  this  appeal,  every  point 
which  appellant  has  argued  in  its  brief  was  included  in 
its  statement  of  points,  which  was  served  on  appellee  and 
filed  with  this  court  (R.  83-5).  The  statement  of  points 
naturally  differs  in  form  from  the  specifications  of  error 
set  out  in  appellant's  brief  because  this  court  has  im- 
posed two  different  requirements  by  its  Rules  19  and  20. 
If  appellant  was  required  to  follow  the  form  for  a  specifi- 
cation of  error  in  the  statement  of  points,  the  Rules 
would  so  state. 
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The  requirements  for  a  specification  of  error  are  set 
out  in  detail  by  Rule  20  (2d)  relating  to  briefs.  The  re- 
quirement of  a  statement  of  points  is  found  in  Rule  19 
relating  to  printing  records.  Statement  of  points  are  to 
be  concise,  that  is,  not  so  detailed  as  a  specification  of 
error.  As  is  stated  in  O'Brien,  Manual  of  Federal  Appel- 
late Procedure,  (3rd  Ed.  1941)  207: 

"Moreover,  the  Statement  of  Points  to  be  Relied 
upon  in  civil  cases  and  criminal  cases  is  not  to  be 
treated  as  sufficient  compliance  with  the  Rule  re- 
quiring detailed  Specifications  of  Error.  The  State- 
ment of  Points  indicate  in  a  general  manner  the 
points  intended  to  be  relied  upon,  merely  informa- 
tive to  counsel  opposed  and  guiding,  in  a  measure,  as 
to  the  contents  of  the  record  on  appeal." 


As  a  reading  of  the  whole  of  Rule  19(6)  shows,  the 
purpose  of  the  statement  of  points  is  to  insure  that  the 
appellee  is  sufficiently  warned  of  the  issues  so  that  he 
may  designate  additional  parts  of  the  record  for  printing 
to  aid  in  presenting  his  defenses. 

In  this  case  the  appellant  designated  the  whole 
record  for  printing  including  the  evidence  with  three 
exceptions  which  are  not  material.  First,  pursuant  to 
stipulation  of  parties  and  order  of  this  court  various  ex- 
hibits were  not  printed  but  are  before  this  court  in  their 
original  form  (R.  329-331).  Second,  appellant  did  not 
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designate  for  printing  matters  in  the  record  relating  to 
the  cross  appeal;  appellee  Hutchens  did  (R.  329).  Third, 
appellant  did  not  designate  the  entire  pre-trial  confer- 
ence proceedings;  appellee  Hutchens,  however,  desig- 
nated additional  parts  for  printing  (R.  329) .  Indeed,  the 
appellee  below  designated  as  part  of  the  record  all  of  the 
pre-trial  proceedings  not  designated  by  the  appellant 
(R.89). 

In  short,  the  entire  pertinent  record  is  before  this 
court.  Appellee  does  not  complain  nor  could  she  that  the 
statements  of  points  did  not  sufficiently  inform  her  with 
the  result  that  she  failed  to  designate  more  of  the  record 
for  printing.  Everything  necessary  was  printed. 

Appellee  contends  that  appellant's  brief  "a^nears  to 
contain  matters  not  found  in  the  Statement  of  Points," 
but  does  not  favor  this  court  with  any  particular  in- 
stances (Brief,  2) .  The  trivialness  of  the  appellee's  objec- 
tions are  illustrated  by  her  objection  that  the  statement 
of  points  do  not  correspond  with  the  specifications  of 
error  of  like  numbers.  In  the  interest  of  systematic  argu- 
ment and  avoidance  of  repetition,  the  specifications  of 
error  were  given  different  numbers  than  the  correspond- 
ing appeal  points;  but  in  each  case  there  is  a  note  at  the 
end  of  the  specification  of  error  to  the  exact  appeal  point 
covered.  For  example  at  page  8  of  appellant's  brief,  it  is 
stated  of  Specification  of  Error  I: 
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"Said  specification  of  error  covers  questions 
raised  by  Appeal  Point  2." 

When  the  specifications  of  error  are  compared  with 
the  designated  appeal  points,  it  will  be  seen  that  the 
specifications  faithfully  follow  the  points  although,  of 
course,  as  the  rules  of  this  court  require,  they  differ  in 
form. 

REPLY  TO  ANSWER  TO  SPECIFICATION  OF  ERROR  III 

In  reply  to  appellee's  answer  to  Specification  of  Error 
III,  it  must  be  noted  that  appellee's  counsel  conceded 
that  the  ruling  of  the  commission  determined  that  de- 
cedent was  an  independent  contractor  under  the  cir- 
cumstances of  this  case: 

"Mr.  Babcock:  It  was  determined  by  the  Com- 
mission he  was  an  independent  contractor  in  any 
event,  but  if  he  wanted  to  contend  that,  that  is  his 
contention,  but  I  think  it  is  immaterial. 

"Mr.  Powers:  I  don't  know  what  they  did.  They 
held  he  was  not  an  employee  and  his  only  other  pos- 
sible status  would  be  an  independent  contractor. 
Now,  what  do  you  contend? 

"Mr.  Babcock:  I  don't  contend,  except  that  that 
fact  is  entirely  immaterial  to  this  proceeding."   (R. 

98). 

Appellee  relies  on  O.C.L.A.  §  102-1 729  to  exclude  this 
ruling  here.  The  pertinent  text  states: 

"*  *  *.  In  any  third  party  action  brought  pursuant 
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to  the  provisions  of  this  act,  the  fact  that  the  injured 
workman  or  his  beneficiaries  are  entitled  to  or  have 
received  benefits  under  the  provisions  of  this  act 
shall  not  be  pleaded  or  admissible  in  evidence.  A 
challenge  of  the  right  to  bring  such  third  party 
action  shall  be  made  by  supplemental  pleadings  only 
and  such  challenge  shall  be  determined  by  the  court 
as  a  matter  of  law.  *  ♦  ♦" 


The  said  words  of  the  statute  restrict  its  application 
to  cases  where  a  "workman  or  his  beneficiaries  are  en- 
titled to  or  have  received  benefits."  Here  it  was  deter- 
mined that  the  decedent  was  not  entitled  to  benfits  and 
hence  did  not  receive  any  benefits.  The  words  of  the 
statute  do  not  extend  to  the  case  where  the  fact  is  one 
of  exclusion  rather  than  inclusion. 

That  is  also  the  preferred  construction  under  the 
policy  of  the  statute,  O.C.L.A.  §  102-1729  deals  generally 
with  the  right  of  the  workman  to  take  the  statutory 
benefits  or  to  proceed  otherwise.  The  general  purpose  of 
the  section  is  to  insure  that  the  workman  will  receive 
as  a  minimum  the  statutory  compensation.  If  possible, 
he  is  to  get  more  either  by  suing  himself  or  else  getting 
the  net  gain  which  the  commission  obtains  by  suing  on 
his  behalf.  Since  the  purpose  of  this  section  is  to  allow 
an  election  to  increase  recovery  above  the  statutory 
benefits,  it  is  obvious  that  awards  made  by  the  commis- 


39 

sion  should  not  be  pleaded  or  admissible  in  evidence  for 
to  do  so  would  be  to  defeat  the  purpose  of  the  section. 
And  as  has  been  pointed  out,  that  is  exactly  what  the 
words  of  the  statute  provide  for. 

Furthermore,  the  second  sentence  quoted  from 
O.C.L.A.  §  102-1729  is  not  pertinent  here.  The  only  issue 
so  far  as  the  commission  ruling  is  concerned  is  whether 
or  not  it  is  admissible  as  evidence  of  decedent's  employ- 
ment status,  since  it  is  appellant's  theory  that  the  em- 
ployment status  of  the  person  injured  is  one  factor  in 
determining  whether  the  Oregon  Employers'  Liability 
Act  may  be  invoked  by  the  appellee. 

Appellee  contends  that  this  determination  of  the 
commission  is  hearsay,  but  makes  no  effort  to  meet  the 
large  group  of  authorities  cited  in  appellant's  brief  in 
support  of  the  admissibility  of  this  ruling.  Appellee  does 
atttempt  to  distinguish  the  Washington  cases  cited 
by  contending  that  in  Washington,  "the  Commission  is 
a  fact-finding  body,  and  its  decision  may  be  upset  only 
on  a  failure  of  evidence  to  support  the  findings."  (Brief, 
3) .  Appellee  cites  no  authority,  and  her  view  is  incorrect^ 
in  both  Oregon  and  Washington  the  statutes  provide  for 
trial  de  novo  in  the  superior  or  circuit  courts.  Rem.  Rev. 
Stat,  §  7697;  O.C.L.A.  §  102-1774.  Appellee  relies  on 
Tice  V.  State  Industrial  Accident  Commission,  183  Or. 
593,  605-7,  195  P.  2d  188,  which  recognizes  that  the 
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provision  allowing  any  fact  question  in  the  trial  de  novo 
to  be  determined  by  a  jury  in  effect  sets  up  a  special  kind 
of  review  of  administrative  decisions.  That  is  also  the 
law  in  Washington. 

Remington's  Revised  Statutes,  §  7697-2,  Jury  trial 
on  appeal — De  novo  trial — Effect,  provides: 

"In  all  appeals  to  the  superior  court  from  any 
order,  decision  or  award  of  the  joint  board  of  the  De- 
partment of  Labor  and  Industries,  either  party  shall 
be  entitled  to  a  trial  by  jury  upon  demand.  The  jury's 
verdict  in  every  such  appeal  shall  have  the  same 
force  and  effect  as  in  actions  at  law.  In  any  such 
appeal  the  trial  shall  be  de  novo  and  no  party  to  the 
appeal  shall  be  permitted  to  introduce  evidence  in 
court  in  addition  to  that  contained  in  the  depart- 
mental record." 


That  statute  should  be  compared  with  the  following 
parts  of  O.C.L.A.  §102-1774  upon  which  the  Tice  deci- 
sion is  based. 

Upon  appeal  to  the  circuit  court,  it  provides: 

"The  case  thereafter  shall  proceed  as  other  civil 
cases  in  said  court;  provided,  that  either  party  thereto 

may  demand  a  jury  trial  upon  any  question  of  fact. 

*  ♦  * 

"If  the  court  shall  determine  that  the  commission 
has  acted  within  its  power  and  has  correctly  con- 
strued the  law  and  facts,  the  decision  of  the  commis- 
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sion  shall  be  confirmed;  otherwise,  it  shall  be  re- 
versed or  modified;  provided,  however,  that  in  case 
of  any  trial  of  fact  by  a  jury,  the  court  shall  be  bound 
by  the  decision  of  the  jury  as  to  the  question  of  fact 
submitted  to  it.  *  *  *" 


(In  addition  to  these  specific  analogies  it  should  be 
noted  that  Rem.  Rev.  Stat.,  §7697,  §7697-2,  and  O.C.L.A. 
§  102-1773,  §  102-1774  cover  the  same  ground  and  are 
closely  analogous.) 

Contrary  to  appellee's  assertion,  the  Oregon  com- 
mission is  a  body  authorized  to  determine  the  facts 
in  a  case  presented  to  it.  The  following  synopsis  is  a 
general  summary  of  the  procedure  under  the  Oregon 
statute.  Claims  are  initially  investigated  and  deter- 
mined by  the  commission  staff.  "The  Commission  shall 
have  full  power  and  authority  to  hear  and  determine 
all  questions  within  its  jurisdiction."  O.C.L.A.  102-1773. 

After  the  initial  determination  is  made,  the  claimant 
is  notifed  of  the  decision  by  mail.  If  the  claimant  is 
dissatisfied,  he  may  file  a  petition  for  a  "rehearing." 
That  is  actually  his  first  hearing.  At  the  "rehearing" 
the  claimant  may  be  represented  by  counsel  and  present 
witnesses.  The  commission  does  not  usually  present 
witnesses.  The  claimant  who  is  usually  the  sole  witness 
is  examined  by  his  attorney  in  the  presence  of  a  hearing 
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officer.  The  hearing  officer  may  question  the  claimant 
or  other  witnesses.  A  stenographic  transcript  of  the 
proceedings  is  made  and  forwarded  to  the  Commission 
itself  for  decision.  When  the  Commission's  final  order 
has  been  made,  the  claimant  may  appeal  to  the  circuit 
court. 

"Upon  such  appeal  the  plaintiff  may  raise  only 
such  issues  of  law  or  facts  as  were  properly  included 
in  his  application  for  rehearing."  O.C.L.A.  §  102-1774. 
The  commission  may  file  with  the  court  "findings, 
orders,  awards  or  decision  of  the  commission,  which 
may  be  necessary  in  the  trial  of  the  case,  and  which, 
upon  being  so  filed,  shall  become  a  part  of  the  records  in 
such  case."  O.C.L.A.  §  102-1774. 

The  fact  that  the  statutory  scheme  of  review  of  com- 
mission awards  provides  for  trial  de  novo  with  a  trial  by 
jury  does  not  destroy  the  various  "findings"  of  the  com- 
mission since  they  are  administrative  determinations 
which  stand  if  no  trial  de  novo  is  had.  They  determine 
claimant's  rights  unless  set  aside  on  appeal.  The  fact 
that  an  administrative  determination  may  be  reopened 
by  a  court  is  a  factor  going  to  the  weight  rather  than  the 
admissibility  of  commission  rulings.  Here  the  court 
below  erroneously  excluded  the  ruling  in  point,  thereby 
depriving  it  of  any  weight  whatsoever.    The  Oregon 
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comraission,  like  the  Washington  "commission",  does 
determine  facts,  and  those  determinations  are  admis- 
sible under  the  authorities  cited.  Appellee  does  not  even 
attempt  to  challenge  anj^  of  the  appellant's  other  author- 
ities under  this  specification. 

In  regard  to  Specification  of  Error  VI,  appellant  does 
not  contend  that  decedent  assumed  the  risk;  appellant 
does  contend  that  two  laws,  the  Logging  Safety  Code 
and  the  Employers'  Liability  Act,  must  both  be  consid- 
ered. Appellant  does  contendthatthe  appellee's  decedent 
did  violate  the  Logging  Safety  Code  which  has  the  effect 
of  law,  and  that  appellee  cannot  recover  under  the  Ore- 
gon Employers'  Liability  Act  for  a  death  which  resulted 
from  doing  the  said  unlawful  acts.  The  Act  itself  only 
sets  up  detailed  precautions  which  are  satisfied  by  the 
provision  of  a  safe  place  to  work.  Dicker  son  v.  Eastern  & 
Western  Lumber  Co.,  79  Or.  281,  287,  155  Pac.  175. 

Here  the  reason  the  decedent  was  killed  was  his 
failure  to  abide  by  the  precautions  required  by  another 
law,  the  Logging  Safety  Code.  Nor  is  the  case  of  Suey  v. 
Benson  Hotel,  91  Or.  935,  179  Pac.  239,  in  point  here. 
The  elevator  operator  there  was  not  violating  any  state 
safety  law  at  the  time  he  was  injured,  nor  was  he  oper- 
ating his  own  elevator,  as  the  decedent  here  was  unload- 
ing his  own  truck.  Here  the  decedent  was  responsible 
for  compliance  with  the  Logging  Safety  Code. 
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In  Specification  of  Error  VI  appellant  does  not 
assume  that  decedent  was  an  employee.  O.C.L.A. 
§  102-1236,  however,  did  require  decedent's  compli- 
ance with  the  Logging  Safety  Code,  O.C.L.A.  §  102- 
1236  applies  to  "every  employer,  employe  and  other 
person.^''  (Emphasis  supplied).  Various  cases  involv- 
ing employees  are  cited  because  by  analogy  they 
would  be  applicable  to  an  independent  contractor 
in  view  of  O.C.L.A.  §  102-1236. 

It  is  noteworthy  that  appellee  makes  no  answer 
whatever  to  Specification  of  Error  VII  through  IX;  and 
as  to  Specification  of  Error  X,  appellee  raakes  no  effort 
to  meet  authorities  cited  by  appellant. 


REPLY  TO  APPELLEE'S  INDEPENDENT  ARGUMENT 

Appellee  has  made  its  main  argument  without  refer- 
ence to  the  ten  specifications  of  error  set  out  in  appel- 
lant's brief.  Confusion  of  argument  has  resulted  and  the 
purpose  of  the  court's  rules  requiring  specification  of 
errors  in  order  to  narrow  controversy  is  largely  defeat- 
ed. To  attempt  to  follow  appellee's  non-responsive  argu- 
ment in  detail  would  only  compound  the  confusion. 

Appellant  is  content  to  rest  on  the  arguments  set  out 
in  its  opening  brief,  but  will  here  point  out  certain  de- 
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ficiencies  in  the  authorities  cited  by  appellee.  On  page 
7  of  her  brief,  appellee  relies  on  three  cases  for  the  asser- 
tion that  the  "and  generally"  clause  extends  to  all  per- 
sons having  charge  of  or  responsible  for  any  work 
involving  risk  or  danger  to  "persons  having  a  lawful  or 
contractual  right  to  be  on  the  property."  No  one  of  the 
cases  cited  goes  so  far  even  by  way  of  dicta,  and  in  fact 
all  three  involve  employees. 

Indeed  in  one  of  the  cases,  the  court  makes  the  fol- 
lowing statement: 

"5.  In  the  instant  case,  in  order  to  warrant  a  re- 
covery by  reason  of  the  provisions  of  the  Employers' 
Liability  Act,  it  is  necessary  not  only  that  it  be  shown 
that  defendant  was  engaged  in  the  kind  of  work  em- 
braced within  the  terms  of  that  statute,  that  the 
plaintiff  was  defendant's  employee  acting  within  the 
scope  of  his  employment.  ♦  ♦  ♦"  Fitzgerald  v.  O.  W. 
R.  &  N.  Co.,  141  Or.  1,  10,  16  P.  2d  27.  (Emphasis 
supplied) 


This  supports  appellant's  contention  that  the  person 
injured  under  the  Employer's  Liability  Act  must  be  an 
employee  of  some  one. 

After  page  7  of  appellee's  brief,  practically  every  case 
cited  has  been  discussed  in  appellant's  brief,  and  the 
general  propositions  which  appellee  attempts  to  deduce 
from  them  are  contrary  to  the  argument  and  authorities 
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set    out    in    appellant's    brief,    especially    at    pages    6 
through  19. 

The  case  of  Clayton  v.  Enterprise  Electric  Co.,  82  Or. 
149,  161  Pac.  411,  is  much  relied  on  by  appellee.  It  was 
omitted  from  the  table  of  cases  in  appellant's  brief  but 
is  cited  at  pages  12,  13,  and  16.  The  Clayton  case  was 
an  early  case  and  its  dicta  on  which  appellee  relies  is 
inconsistent  with  the  case  of  Helzer  v.  Wax,  127  Or.  427, 
272  Pac.  556.  The  court  in  the  Helzer  case  recognized 
this.  Helzer,  supra,  438;  Appellant's  Brief,  16. 

Turnidge  v.  Thompson,  89  Or.  637,  175  Pac.  281,  is 
referred  to  repeatedly  by  appellant  in  its  brief  (e.  g.  pp. 
12,  13,  14,  16),  and  is  here  referred  to  because  a  quota- 
tion from  that  case  set  out  at  page  10  of  appellee's  brief 
has  been  cut  down  with  a  misleading  effect.  The  entire 
quotation  follows  with  the  deleted  portions  inserted  in 
italics: 

"4.  The  title  informs  us  that  the  bill  provides  for 
the  protection  and  safety  of  persons  'engaged  in' 
certain  work  and  that  the  purpose  is  to  extend  the 
liability  of  employers  to  their  employees;  but  the 
title  does  not  contain  the  remotest  intimation  that 
the  body  of  the  bill  makes  the  owner  liable  in  dam- 
ages to  a  member  of  the  public  who  is  neither  'en- 
gaded  in'  any  kind  of  work  mentioned  in  the  title  nor 
an  employee  of  certain  persons.  Measured  by  the 
rule  announced  in  State  v.  Shaw,  22  Or.  287  (29  Pac. 
1028),  the  title  is  not  broad  enough  to  confer  such  a 
right  of  action  upon  a  member  of  the  public  as  such. 
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It  is  true  that  the  opinion  in  Clayton  v.  Enterprise 
Electric  Co.,  82  Or.  149  (161  Pac.  411),  contains  lan- 
guage more  sweeping  than  was  necessary;  but  that 
case  is  to  be  distinguished  from  the  facts  of  the  in- 
instant  case,  for  there,  although  not  an  employee  of 
the  Enterprise  Electric  Company,  Clayton  was  never- 
theless an  employee  of  Carl  Roe,  the  owner  of  the 
motor  pump  for  which  the  defendant  was  furnishing 
electricity,  and  was  engaged  in  work  on  and  about 
the  electrical  appliance  that  caused  his  death.  Tur- 
nidge  was  neither  a  person  engaged  in  work  on  or 
about  the  wire  nor  an  employee  of  the  owner  of 
the  wire.  When  measured  by  its  title  the  Employers' 
Liability  i\ct  is  broad  enough,  so  far  as  it  concerns  an 
electric  wire,  to  include  both  employees  of  the  owner 
of  the  wire  and  also  persons  'engaged  in'  certain 
work  as  exemplified  in  Clayton  v.  Enterprise  Electric 
Co.,  supra,  but  it  does  not  go  further  and  give  a  right 
of  action  to  every  member  of  the  public.  Moreover, 
aside  from  any  constitutional  limitation,  it  is  mani- 
fest, for  the  reasons  already  pointed  out,  that  it  was 
not  the  intent  of  the  act  to  confer  a  right  of  action 
upon  every  person  who  might  be  injured. 

''''The  conclusion  which  we  have  reached  does  not 
necessarily  delete  the  words  Hhe  public''  found  three 
times  in  Section  1  of  the  act.  The  words  'the  public'' 
retain  their  appropriate  function  in  measuring  the 
duty  owing  to  those  persons  who  are  entitled  to  sue 
and  also  in  determining  the  criminal  liability  of  the 
persons  enumerated  in  Section  3  of  the  act.''^  (pp. 
653-4) 


Appellee  at  page  13  of  her  brief  quotes  from  the 
T^urnidge  case  to  the  effect  that  the  puipose  of  the 
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statute  is  to  protect  "working  men."  The  court  in  its 
opinion  relied  on  and  printed  the  argument  in  favor  of 
the  Act  as  set  out  in  the  official  voter's  pamphlet  which 
was  sent  to  every  registered  voter  in  the  state.  Part  of 
the  quotation  states: 

"  '  *  *  *  This  bill  does  not  ask  so  arbitrary  and  arti- 
ficial a  thing  as  that  laborers'  wages  be  protected  and 
guaranteed  by  law,  but  it  does  ask  that  the  employer 
be  compelled  to  use  diligence  in  protecting  the 
laborer  as  to  his  life  and  limb,  while  earning  wages; 
that  a  safe  place  in  which  to  work  be  provided  and 
that  ropes,  chains,  beams,  machinery,  etc.,  be  prop- 
erly tested  before  the  workman  is  asked  to  risk  his 
life  with  them.  *  *  *  '  "  Tur nidge,  supra,  650.  (Em- 
phasis supplied.) 


From  the  words  italicized  it  is  clear  that  the  initia- 
tive bill's  proponents  had  in  mind  the  relationship  of 
employer  and  employee  and  not  that  of  contracting 
parties.  This  quotation  provides  the  setting  for  the  use  of 
the  word  "workman"  in  the  Turnidge  case. 

Appellant  has  attempted  to  answer  ten  distinct  speci- 
fications of  error  by  attempting  to  reduce  them  to  a 
single  question.  That  cannot  be  done  here,  since  the  law 
points  involved  are  not,  for  the  most  part,  dependant 
on  each  other.  Appellee  in  the  answer  portion  of  her 
brief  has  not  met  the  authorities  and  arguments  made 
under  each  of  appellant's  ten  specifications  of  error. 
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CONCLUSION 

For  the  reasons  stated  in  appellant's  opening  brief 
and  in  this  brief,  the  court  below  erred  in  respect  to  each 
specification  of  error  presented,  and  therefore  this  case 
should  be  reversed  with  direction  for  judgment  for  the 
appellant  or  for  a  new  trial. 

Respectfully  submitted, 

James  Arthur  Powers, 
Norman  N.  Griffith, 
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L 

Where  a  District  Court  had  no  power  to  order 
a  remittitur,  a  conditional  remittitur  does  not  bar 
an  appeal. 

(The  cross-appellant,  hereinafter  referred  to  as  Mrs. 
Hutchens,  here  is  answering  the  argument  generally  set 


out  under  Point  1  in  the  brief  of  cross-appellee,  herein- 
after referred  to  as  Johnson  Corporation,  on  pages  4 
through  9.) 

The  Johnson  Corporation,  in  its  argument,  relies 
upon  federal  cases,  most  of  which  were  prior  to  Erie 
R.  R.  Co.  V.  Tompkins,  304  U.S.  64,  58  S.C.  817,  82  L. 
Ed.  1118  (1939),  and  all  but  three  of  which  were  prior 
to  Guaranty  Trust  v.  York,  326  U.S.  99,  65  S.C.  1464, 
89  L.  Ed.  2079  (1945).  In  general  the  Johnson  Corpora- 
tion has  not  been  responsive  to  the  argument  stated  by 
Mrs.  Hutchens.  Mrs.  Hutchens  has  argued  in  her  origi- 
nal brief  that  the  trial  court  below,  on  the  basis  of  the 
reasoning  of  the  Guaranty  Trust  case  and  Amended 
Article  VII,  Section  3,  of  the  Oregon  Constitution,  had 
no  power  to  order  a  remittitur. 

In  the  cases  cited  by  Johnson  Corporation,  the  ques- 
tion of  the  power  of  the  federal  trial  court  is  not  at  issue. 
Even  in  the  case  of  Rice  v.  Union  Pacific  Ry.  Company, 
82  F.  Supp.  1002,  which  case  is  most  in  point  for  John- 
son Corporation's  position,  there  was  no  indication  that 
the  State  law  was  different  from  the  federal  practice; 
for  this  reason  the  issue  found  in  the  present  case  con- 
cerning whether  the  federal  trial  court  had  the  power 
of  ordering  a  remittitur  was  not  before  the  Nebraska 
federal  trial  court  in  the  Rice  case.  The  two  other  cases 
cited  by  the  Johnson  Corporation  which  were  subse- 
quent to  the  Guaranty  Trust  case  were:  Fornwalt  v. 
Reading  Company,  79  F.  Supp.  921  (E.D.  Pa.,  1948), 
which  was  an  action  under  the  Federal  Employers'  Lia- 
bility Act,  in  which  the  federal  trial  court  properly  fol- 


lowed  the  federal  rules;  Mattox  v.  News  Syndicate 
Company,  176  F.  2d  897  (2d  C.A.  1949),  in  which  case 
t±iere  was  no  indication  that  the  state  rule  on  remittitur 
differed  from  the  federal  practice  and  the  issue  presently 
before  this  Court  was  not  raised. 

To  state  this  general  proposition  in  another  manner, 
it  is  Mrs,  Hutchens'  position  that  all  cases  cited  by  the 
Johnson  Corporation  were  distinguishable  from  the 
present  case  where  Mrs.  Hutchens  filed  a  conditional 
remittitur,  because  here  Mrs.  Hutchens  has  raised  ob- 
jection to  the  power,  as  distinguished  from  the  pro- 
cedural right,  of  the  federal  trial  court  to  direct  a  re- 
mittitur in  the  first  instance. 


II. 

The  trial  court  had  no  right  to  require  the  par- 
ticular  remittitur  delivered  in  this  case. 

(Mrs.  Hutchens  here  is  answering  argument  No.  2 
set  out  in  the  Johnson  Corporation's  Brief,  pages  10 
through  16.) 

Mrs.  Hutchens  feels  that  the  analysis  found  on 
pages  9  through  22  of  the  original  brief  fully  reply  to 
the  Johnson  Corporation's  contentions  in  this  sub- 
division of  its  answer  brief. 

All  of  the  cases  cited  in  this  section  were  decisions 
rendered  prior  to  the  Guaranty  Trust  case,  with  the  ex- 
ception of  the  three  cases  discussed  and  distinguished 
in  the  preceding  section  of  this  brief. 


in. 

The  right  of  the  Federal  District  Court  to  re- 
quire a  remittitur  as  a  condition  for  avoiding  a  new 
trial  in  a  case  arising  under  State  law  either  exists 
or  does  not  exist  according  to  whether  the  exercise 
of  such  right  would  substantially  change  the  out- 
come of  the  Utigation  had  it  been  brought  in  the 
State  court  in  which  the  right  arose. 

(Mrs.  Hutchens  here  is  answering  tJie  Johnson  Cor- 
poration's argument  (3)  found  on  pages  17  through  33.) 

Throughout  the  Johnson  Corporation's  argument  in 
this  section  of  its  brief,  the  Johnson  Corporation  as- 
sumes its  answer  by  assuming  that  the  right  to  direct  a 
remittitur  is  procedural  and  then  it  draws  the  admitted 
conclusion  that  procedural  matters  are  determined  by 
the  law  of  the  court  of  the  forum.  This  argument  pre- 
supposes its  own  conclusion.  As  Mrs.  Hutchens  pointed 
out  in  her  opening  brief,  the  U.  S.  Supreme  Court  has 
held  that  the  matter  is  not  one  to  be  decided  by  the  old 
conflict  of  laws  concept  of  substance  and  procedure. 
(See  argument  (3)  beginning  on  page  22  of  Mrs.  Hutch- 
ens' original  brief.) 

On  pages  24  to  29  the  Johnson  Corporation  has 
argued  that  the  7th  Amendment  to  the  Constitution 
is  controlling  in  the  present  case.  This  again  assumes 
the  answer  sought  in  the  present  controversy.  The  John- 
son Corporation  seems  to  argue  on  page  28  that  the  rule 
which  the  federal  district  court  must  follow  in  the 
State  of  Oregon  cannot  be  the  same  as  the  Oregon  rule 
because  the  Oregon  rule  concerning  the  right  of  the  trial 


court  to  review  the  findings  of  a  jury  stands  as  "a  lonely 
eminence."  It  is  contended  by  Mrs.  Hutchens  that  this 
in  no  way  meets  the  issue  before  this  court. 

On  pages  29  to  31,  the  Johnson  Corporation  argues 
that  the  Oregon  court's  characterization  of  the  relation 
between  the  judge  and  jury  is  not  controlling  upon  the 
Federal  courts  in  this  case.  Mrs.  Hutchens  cited  Hust 
V.  Moore-McCormick  Lines,  Inc.,  180  Or.  409,  177  P. 
2d  429,  as  being  a  converse  situation  and  purely  informa- 
tive to  show  in  what  manner  other  courts  have  chosen 
to  divide  the  function  of  judge  and  jury.  Mrs.  Hutchens 
will  agree  that  when  a  defense  is  based  upon  the  Con- 
stitution of  the  United  States,  Federal  decisions  are 
binding;  however,  she  reiterates  that  the  Guaranty  Trust 
case  and  subsequent  decisions  following  that  case  sup- 
port her  position  in  the  present  controversy. 

On  pages  31  to  33,  the  Johnson  Corporation  argues 
that  Mrs.  Hutchens  recovered  on  a  common  law  right 
and  relies  upon  Hansen  v.  Hayes,  175  Or.  358,  154  P. 
2d  202.  At  page  398  of  that  decision,  the  Oregon  court 
points  out  that  the  Employer's  Liability  Act  creates  a 
new  cause  of  action  and  in  its  prior  discussion  that  court 
held  that  there  was  no  action  after  death  at  common 
law.  It  is  Mrs.  Hutchens'  contention  that  any  death  act 
v/hich  is  interpreted  as  creating  a  new  cause  of  action 
is  in  derogation  of  the  common  law;  and  that,  therefore, 
Mrs.  Hutchens'  present  cause  of  action  exists  purely 
because  it  is  an  Oregon  statutory  creation. 

The  cases  cited  in  this  section  of  the  Johnson  Cor- 
poration's answer  brief,  with  the  exception  of  the  Oregon 


cases  cited  for  the  substantive  of  law  contained  therein, 
may  be  briefly  analyzed  as  follows: 

Again  most  of  the  cases  cited  are  prior  to  the  Guar- 
anty Trust  case;  of  the  remaining  cases,  the  three  cases 
distinguished  in  Section  1  of  this  brief  have  been  recited 
in  this  section.  In  United  States  v.  Fotopulos,  180  F. 
2d  631  (9th  CA,  1950),  the  action  was  brought  under 
the  United  States  Federal  Tort  Claims  Act  and  State 
law  was  used  to  measure  negligence,  but  Federal  pro- 
cedure was  properly  used  by  the  Federal  court  since  by 
Congressional  Act  it  was  the  only  forum  available  for 
the  trial.  It  may  be  noted  that  there  was  no  jury  in- 
volved in  this  case.  In  Windor  v.  Daumit,  179  F.  2d  475 
(7th  CA,  1950),  which  was  cited  on  page  18  of  the 
Johnson  Corporation's  brief,  the  court  was  discussing 
the  effect  of  the  Federal  Rules  in  cases  where  they  con- 
flict with  prior  statutes  of  Congress.  In  California  Fruit 
Exchange  v.  Henry,  89  F.  Supp.  580  (WD  Pa.,  1950), 
there  was  no  indication  that  the  State  rule  and  the  Fed- 
eral practice  concerning  the  right  to  direct  a  remittitur 
differed  and  therefore  the  issue  before  the  present  court 
was  not  raised.  In  Raske  v.  Raske,  92  F.  Supp.  348 
(Minn.  1950),  the  same  objection  exists  as  is  found  in 
the  preceding  case.  In  Logan  v.  Holman,  7  F.R.D.  596 
(N.J.  1947),  the  matter  before  the  court  was  whether 
the  question  of  fraud  should  be  tried  by  the  jury  or  by 
the  court;  in  its  discussion  the  court  relied  upon  the  old 
procedural-substantive  distinctions  and  failed  to  recog- 
nize the  holding  of  the  Supreme  Court  in  the  Guaranty 
Trust  case. 


The  two  remaining  cases  cited  on  page  32  of  the 
Johnson  Corporation's  brief  were  cases  already  discussed 
in  Mrs.  Hutchens'  original  appeal  brief. 

In  looking  to  Cyclopedia  of  Federal  Procedure  for 
aid,  we  find  that  the  holding  of  the  Erie  R.  R.  Company 
case,  was  that  the  decisions  of  the  State  courts  should 
control  in  matters  involving  substantive  law.  The  evil 
which  the  Erie  case  sought  to  avoid  is  the  alteration  of 
substantive  rights  by  choice  of  forum  and  that  evil  can- 
not be  present  where  the  rule  involved  concerns  a  policy 
of  administration  rather  than  a  right  of  litigants. 

Congress  is  without  power  to  declare  what  rules  of 
substantive  law  shall  govern  the  federal  courts  in  di- 
versity cases  and  neither  Congress  nor  the  Supreme 
Court  has  power  to  declare  a  state  rule  of  substantive 
right  to  be  other  than  the  courts  of  the  state  have  estab- 
lished, nor  can  they  undermine  such  a  substantive  rule 
or  destroy  it  by  procedural  requirements.  Quoting  Fran- 
cis V.  Humphrey,  25  F.  Supp.  1. 

While  the  line  between  procedure  and  substantive 
law  is  said  to  be  foggy,  it  has  been  suggested  that  the 
federal  court  should  consider  the  state  court's  classifica- 
tion of  the  matter,  at  least  to  the  extent  that  it  should 
not  hold  a  matter  procedural  if  the  state  courts  do  not. 

Past  authorities  dealing  with  the  dividing  line  be- 
tween substantive  and  procedure,  are  relatively  of  small 
value  in  the  present  connection  because  they  were  ex- 
pressions of  the  needs  of  the  particular  situations  not 
analogous  to  the  present  in  which  may  be  found  the 


8 

clue  to  the  point  of  view  that  should  be  taken.   Sampson 
V.  Channell,  110  Fed.  2d  754,  128  A.L.R.  394,  suggests, 

"Hence  the  greater  likelihood  there  is,  that  liti- 
gation would  come  out  one  way  in  the  federal 
court,  and  another  way  in  the  state  court,  if  the 
federal  court  failed  to  apply  a  particular  local  rule, 
the  stronger  the  urge  would  be  to  classify  the  rule 
as  not  a  mere  matter  of  procedure  but  one  of  sub- 
stantive law  falling  within  the  mandate  of  the 
Tompkins  case." 

A  suggested  test  that  has  met  much  favor,  called  the 
"Uniformity  of  Result  Test"  is,  that  matters  potentially 
capable  of  bringing  about  a  result  in  a  federal  court  dif- 
ferent from  that  in  the  state  court,  should  be  classified 
as  substantive,  with  its  corollary  that  matters  not  cal- 
culated to  affect  the  result  but  which  relate  primarily  to 
the  mechanics  of  formation  of  the  issues  should  be  held 
procedural. 

Federal  courts  are  not  free  to  follow  their  own  views 
in  questions  involving  a  conflict  of  laws  but  must  defer 
to  the  state  law  of  conflict  of  laws  in  its  entirety.  In 
Klaxton  Co.  v.  Stentor  Electric  Mig.  Co.,  313  U.S.  487, 
Justice  Reed  said,  in  a  case  tried  in  Delaware,  involving 
the  question  of  whether  New  York  law  making  the 
addition  of  interest  on  judgments  mandatory  or  the  law 
of  Delaware  was  to  be  applied,  said: 

"We  are  of  the  opinion  that  the  prohibitions  de- 
clared in  the  Erie  R.  R.  Company  v.  Tompkins 
against  such  independent  determination  by  the  fed- 
eral courts  extends  to  the  field  of  conflict  of  laws. 
The  conflict  of  laws  rules  to  be  applied  by  the  fed- 
eral court  in  Delaware  must  conform  to  those  pre- 


vailing  in  Delaware  state  courts.  Otherwise,  the 
accident  of  diversity  of  citizenship  would  constantly 
disturb  equal  administration  of  justice  in  co-ordi- 
nate state  and  federal  courts  sitting  side  by  side. 
Any  other  ruling  would  do  violence  to  the  principle 
of  conformity  within  a  state  upon  which  the  Tomp- 
kins decision  is  based." 

We  further  find  in  Goodrich,  The  Conflict  of  Laws, 
2d  Ed.,  page  24: 

"Thus  (as  a  result  of  the  Tompkins  case)  today 
the  federal  courts  have  no  independent  rules  of 
common  law  and,  therefore,  conflict  of  laws,  but 
must  follow  the  rules  established  in  the  state  courts 
of  their  districts.  The  final  result  is  proper  and  de- 
sirable. It  prevents  a  difference  in  the  decision 
depending  upon  whether  suit  is  brought  in  the  state 
or  federal  courts  and  more  possibility  of  divergence 
based  upon  the  fortuitous  event  of  the  forum  chosen 
has  been  abolished."    (See  128  A.L.R.  404.) 

In  the  field  of  evidence,  the  court,  in  Howard  v. 
U.  S.,  185  Fed.  2d  986,  held  that  state  law  presumptions 
were  so  bound  together  with  local  property  rights  that 
failure  to  apply  them  would  result  in  serious  interference 
with  local  substantive  law. 

And  speaking  of  the  right  of  trial  by  jury,  in  Ross 
V.  Service  Lines,  Inc.,  31  Fed.  Supp.  871,  involving  the 
issue  of  a  fraudulent  release,  the  court  said: 

"I  take  it  that  since  Erie  v.  Tompkins  the  reme- 
dies of  the  parties  in  Illinois  should  be  determined 
as  the  law  of  that  state  directs,  unless  in  violation 
of  some  federal  statute.  The  existence  or  non- 
existence of  a  certain  remedy  and  the  determination 
of  its  character  as  between  law  and  equity  involve 
more  than  mere  procedural  questions." 
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Even  in  the  case  of  new  trial,  which  is  usually  con- 
sidered a  matter  of  procedure,  nevertheless  the  situation 
can  arise  in  which  refusal  by  the  federal  courts  to  recog- 
nize grounds  for  new  trial  which  state  courts  would  hold 
determining  can  be  viewed  as  an  infringement  upon 
substantive  rights.  Equator  Mining  and  Smelting  Co.  v. 
Hall,  106  U.S.  86. 

Throughout  the  entire  field,  the  principle  runs,  as 
expressed  in  the  Guaranty  Trust  case,  the  intent  of  the 
Erie  case  was  to  insure  that  in  all  cases  where  a  federal 
court  is  exercising  jurisdiction  solely  because  of  diversity 
of  citizenship  of  the  parties,  the  outcome  of  the  litigation 
should  be  the  same,  so  far  as  the  legal  rules  determining 
the  outcome  of  the  litigation,  as  it  would  if  tried  in  a 
state  court.  In  the  state  of  Oregon  a  court  is  not  per- 
mitted to  reduce  a  verdict  solely  because  the  court 
viewed  the  jury's  verdict  as  excessive. 

Reduced  to  its  simplest  terms,  Mrs.  Hutchens'  con- 
tention is  that  in  the  State  of  Oregon  the  state  courts 
are  without  power  to  reduce  a  jury's  verdict  solely  upon 
the  ground  that  the  court  thought  it  excessive.  There- 
fore, a  federal  court  sitting  in  Oregon,  trying  a  case  aris- 
ing in  Oregon,  involving  a  resident  of  Oregon,  under  an 
Oregon  statute,  is  likewise  without  power  to  reduce  the 
jury's  verdict. 
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SUMMARY 

It  is  Mrs.  Hutchens'  contention  that  the  United 
States  Supreme  Court  has  directed  that  the  result  in 
diversity  cases  should  be  substantially  the  same  as  the 
result  would  have  been  had  the  case  been  tried  in  a 
state  court.  It  is  her  position  that  in  the  present  case 
there  could  have  been  no  remittitur  directed  had  the 
case  been  tried  in  the  courts  of  the  State  of  Oregon.  For 
this  reason  the  Federal  trial  court  below  had  no  power 
to  direct  a  remittitur.  The  fact  that  Mrs.  Hutchens  filed 
a  conditional  remittitur  in  order  to  appeal  this  lack  of 
power  of  the  court  below  distinguishes  her  situation  from 
the  remittitur  cases  cited  by  the  Johnson  Corporation. 
Mrs.  Hutchens  feels  that  the  procedural  manner  in 
which  she  acted  was  her  only  available  remedy  under 
the  circumstances  to  protect  her  rights  as  declared  by 
the  United  States  Supreme  Court  in  the  Guaranty  Trust 
case  where  the  court  said, 

"The  nub  of  the  policy  that  underlies  Erie  R.  Co.  v. 
Tompkins  is  that  for  the  same  transaction  the  acci- 
dent of  a  suit  by  a  non-resident  litigant  in  a  federal 
instead  of  in  a  State  court  a  block  away  should  not 
lead  to  a  substantially  different  result." 
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CONCLUSION 

For  the  reasons  stated  in  Mrs.  Hutchens'  opening 
brief  and  in  this  brief,  it  is  submitted  that  the  court  be- 
low erred  in  respect  to  each  specification  of  error  pre- 
sented and  that  therefore  the  judgment  of  the  court 
below  should  be  reversed  and  a  judgment  should  be  en- 
tered by  this  court  consonant  with  the  verdict  returned 
by  the  jury  in  the  court  below. 

Respectfully  submitted, 

Emerson  U.  Sims, 
Harry  George,  Jr., 
William  A.  Babcock, 

Attorneys  for  Cross-Appellant 
Kathleen  Hutchens. 
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I.  MOTION  FOR  RECONSIDERATION 

Comes  now  the  Appellee  Hutchens  and  moves  the 
Court  to  reconsider  its  opinion  and  decision  dated  De- 
cember 5,  1951,  and  to  make  a  new  determination  in 
the  matter  for  the  reason  that  the  Court  has  found  that 


to  come  within  the  scope  of  the  Employers  Liability  Act 
of  the  State  of  Oregon  it  is  necessary  "that  Hutchens  at 
the  time  of  his  accident  be  an  employee  of  someone  en- 
gaged in  the  enterprise  out  of  which  the  injury  arose." 
Appellee  contends  this  statement  is  erroneous.  The  point 
involved  is  of  such  magnitude  and  far-reaching  impor- 
tance and  the  Court's  opinion  indicates  that  there  was 
such  inadequate  presentation  of  the  matter  on  this  point 
that  it  was  not  possible  for  the  Court  to  be  fully  advised 
and,  therefore,  the  duty  of  Appellee  to  request  this  review. 


n.  PERTINENT  FACTS 

A  short  review  of  the  factual  situation  shows  that  the 
C.  D.  Johnson  Lumber  Company  operated  a  log  dump 
in  connection  with  their  sawmill  and  lumber  business. 
That  logs  purchased  by  the  company,  together  with  their 
own  logs,  were  received  by  the  company  at  this  log  dump. 
That  the  unloading  process  was  performed  on  the  prop- 
erty of  the  company,  and  involved  the  use  of  heavy 
machinery  owned  and  operated  by  the  company  by  the 
company's  specially  skilled  employees.  The  facts  further 
show  that  the  Logging  Safety  Code  of  the  State  of  Ore- 
gon by  law  placed  the  responsibility  of  the  safe  opera- 
tion of  the  log  unloading  machinery  on  the  operator  of 
the  machinery.  That  the  company  by  posted  rules  and 
business  practices,  made  it  a  condition  precedent  to  whom- 
soever delivered  logs  to  this  dump  to  subject  themselves 
to  the  condition  that  the  company  would  have  the  com- 
plete direction  and  control  of  the  unloading  work.  That 
as  a  practical  matter  this  was  the  most  efficient  and 


safest  manner  to  unload  the  logs.  The  facts  further  show 
that  20  different  truck  drivers  unloaded  approximately 
80  different  loads  of  logs  daily  at  this  unloading  dump. 
Some  were  the  company's  employees,  some  were  inde- 
pendent contractors'  employees,  and  some  were  indi- 
viduals unloading  their  own  logs.  All  were  treated  the 
same  and  subjected  to  the  same  rules.  The  fact  that  under 
the  Court's  pronouncement  Francis,  if  driving  his  own 
truck,  would  not  be  covered  by  the  Act,  but,  if  he  allowed 
his  employees  to  drive  the  truck,  the  employees  would  be 
protected,  demonstrates  a  result  that  it  is  suggested  a  re- 
examination will  resolve  a  less  inequitable  result. 

At  the  outset  appellee  agrees  with  the  opinion  of 
the  Court  as  to  bearing  the  Guaranty  Trust  Company 
of  New  York  vs.  Grace  W.  York  326  U.S.  99,  but  point 
out  that  there  is  no  Oregon  Court  decision  that  is  squarely 
in  point  on  all  fours.  This  leaves  the  Court  free  to  deter- 
mine this  question  unfettered  by  State  decisions.  The  fact 
that  perhaps  more  than  90  per  cent  of  all  workmen  are 
employees  and,  therefore,  their  court  cases  involve  only 
those  who  happen  to  be  employers  should  not  confuse 
the  issues.  An  exhaustive  search  of  the  cases  shows  many 
cases  where  the  protection  of  the  Act  was  denied  the 
Plaintiff,  but  not  a  single  instance  appears  where  the 
coverage  of  the  Act  was  withheld  because  the  Plaintiff 
was  not  under  a  master  and  servant  contract  at  the  time 
his  action  arose. 

The  Court  has  apparently  failed  to  consider  the  1st 
part  of  Sec.  102-1601  covering  the  operation  of  machinery 
and  the  requirement  of  a  system  of  communication  be- 


tween  the  operator  of  the  machinery  and  the  person  doing 
the  work,  attention  of  which  is  called.  Shulte  vs.  Pacific 
Paper  Company  67  Ore.  334  hold  that  it  is  not  necessary 
to  allege  that  action  was  under  this  statute  to  justify  its 
application  where  the  complaint  stated  facts  to  which  the 
rule  of  law  embodied  by  the  statute  was  applicable.  Also 
see  Dickerson  vs.  Eastern  &  Western  Lumber  Company 
79  Ore.  281. 


III.  ARGUMENT 
1.  The  Vice  to  Be  Corrected  by  Act 

The  vice  to  be  corrected  was  to  stop  the  terrible  maim- 
ing and  killing  of  workmen  because  of  unsafe  working 
conditions  over  which  they  had  no  personal  control.  To 
accomplish  this  the  "person  in  charge  or  control  of  the 
work"  was  required  to  "use  every  device,  care  and  pre- 
caution" if  the  work  was  hazardous  and  if  the  work  was 
construction,  operation  of  machinery,  or  involved  the  use 
of  electricity  or  dangerous  appliances,  detailed  duties  were 
imposed  as  enumerated  in  detail  in  the  Act.  The  person 
to  be  protected  was  the  workman  who  did  not  have  the 
direction  and  control  of  the  work  or  was  not  the  owner, 
contractor,  or  person  having  charge  of  the  work,  but  who 
was  compelled  to  perform  his  work  under  conditions  that 
he  himself  did  not  possess  the  power  to  control.  He  was 
while  working  not  the  master  of  his  own  destiny.  When- 
ever he  was  the  person  in  direction  and  control  of  the 
work,  he  was  the  one  charged  by  the  Act  with  the  duty 
whether  he  was  owner,  contractor,  foreman,  independent 
contractor,  or  agent.  If  only  workmen  under  a  contract 


of  master  and  servant  were  to  be  protected,  the  Act 
could  have  made  only  "employers"  responsible  instead  of 
owners,  contractors,  sub-contractors,  coporations  and 
persons  whatsoever.  No  master  and  servant  contract  by 
the  workmen  is  indicated.  But  the  Act  was  passed  to 
protect  those  workmen  required  to  do  their  work 
under  working  conditions  that  they  themselves  are  with- 
out power  to  control.  The  only  rational  explanation  of 
the  cases  placing  the  protection  of  the  Act  on  other  per- 
sons' employees  and  not  limiting  the  protection  to  the 
master  and  his  own  servants  is  that  it  covers  workmen 
who  have  to  subject  themselves  to  hazards  controlled  by 
others  than  himself.  Independent  contracts  are  alone 
responsible  because  they  are  the  ones  having  the  control 
of  the  hazard. 

3.  Analysis  of  Act 

The  chart  analysis  shown  heretofore  is  prepared  to 
aid  the  Court  in  the  requested  review. 

(a)  Class  Charged  With  the  Duty  by  the  Act 

An  analysis  of  Section  102-1601  shows  that  there  are 
5  classes  of  persons  who  are  charged  with  the  duty,  pro- 
vided they  are  engaged  in  performing  certain  designated 
activities.  These  persons  are  "owners,"  "contractors," 
"sub-contractors,"  "corporations"  and  "other  persons," 
or  "persons  whatsoever."  Appellant  company  is  both 
"owner,"  "corporation"  and  "other  person"  or  "persons 
whatsoever,"  which  is  admitted  by  all  parties  concerned. 

These  persons  are  charged  with  a  duty  only  if  en- 
gaged in  one  or  more  of  the  following  activities: 


(1)  Constructing,  repairing,  altering,  removing  or 
painting  bridges,  viaducts  or  other  structures; 

(2)  Erecting  or  operating  machinery. 

(3)  Manufacturing  or  transmitting  electricity. 

(4)  Manufacturing  dangerous  appliances  or  sub- 
stances. 

(5)  Having  charge  of  and  responsible  for  work  in- 
volving risk  or  danger  to  the  employees  or  the 
public. 

The  appellant  company  is  admitted  to  be  one  "op- 
erating machinery"  and  the  uncontradicted  evidence 
shows  it  to  be  one  "having  charge  of  and  responsible  for 
work  involving  a  risk  or  danger"  to  the  employees  and 

the  public.  Therefore,  the  appellant  company  is  one  of 
the  class  that  the  Act  places  a  duty  upon. 

(b)  Duty  Imposed  by  the  Act 

Without  reviewing  parts  of  the  Act  not  involved  in 
this  case,  it  appears  that  "owners,"  "corporations"  and 
"persons  whatsoever"  who  are  "operating  machinery"  or 
"doing  work  involving  risk  and  danger  to  the  employees" 
or  both  are  charged  with  the  duty  as  shown  by  the  chart 
to  do  15  different  things,  among  which  are  the  duties: 

(1)  To  see  that  all  dangerous  machines  are  securely 
covered  and  protected  to  the  fullest  extent  that  the  proper 
operation  of  the  machinery  will  permit; 

(2)  That  all  machinery  other  than  that  operated  by 
hand-power  is,  whenever  necessary  for  the  safety  of  the 
persons  employed  in  or  about  the  same  for  the  safety  of 
the  general  public,  be  provided  with  a  system  of  com- 


munication  by  means  of  signals,  so  that  at  all  times  there 
may  be  prompt  and  efficient  communication  between  the 
employees  or  other  persons  and  the  operator  of  the  motive 
power ; 

(3)  To  use  every  device,  care  and  precaution  practi- 
cable to  use  for  the  protection  and  safety  of  life  and  limb, 
limited  only  by  the  necessity  of  preserving  the  efficiency 
of  the  structure,  machine  or  other  appliances  or  devices, 
and  without  regard  to  the  additional  cost  of  suitable 
materials  or  safety  devices.  Stated  shortly,  the  duties 
charged  upon  this  appeallant  company  is  to  have  a  proper 
system  of  communication  between  the  person  working 
and  the  operator  of  the  motive  power  and  to  use  every 
device,  care  and  precaution.  Both  duties  are  duties  that 
are  greater  than  that  imposed  by  common  law. 

(c)  Persons  to  Whom  Duty  Is  Owed 

If  the  Act  is  analyzed  sentence  by  sentence  to  de- 
termine to  whom  is  owed  the  duty  by  the  "owner,"  "cor- 
poration" or  "persons,  whatsoever"  or  "other  persons" 
while  operating  machinery  unloading  logs  to  have  a 
"proper  system  of  communication  between  the  person 
and  the  operator  of  the  motive  power"  and  to  "use  every 
device,  care  and  precaution,"  he  find  as  follows: 

The  first  mentioned  in  the  context  of  the  body  of  the 
section  is  an  inference  in  connection  with  the  use  of  metal, 
rope,  glass,  rubber,  gutta  percha,  or  other  materials.  No 
one  is  specified,  so  that  it  is  a  reasonable  and  fair  in- 
ference that  it  would  be  the  workmen  who  were  required, 
in  the  course  of  their  work,  to  use  it.  These  workmen 
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could,  conceivably,  not  be  employees  but  the  work  gener- 
ally has  to  be  under  the  direction  and  control  of  the  per- 
son so  charged. 

The  next  mentioned  in  the  context  of  the  body  of 
this  section  in  connection  with  scaffolding,  where  over- 
crowding is  prohibited.  No  person  is  specified  here  either, 
but  a  reasonable  and  fair  inference  is  that  it  is  the  "work- 
ers" who  are  required  to  use  it. 

The  next  reference  is  found  in  connection  with  the 
mandate  for  safety  rails  or  scaffolds,  to-wit:  "To  prevent 
any  person"  from  falling.  "Employee"  is  not  named  as 
such.  "Person"  again  means  "workman." 

The  next  reference  is  a  mandate  as  to  the  use  of  proper 
guards  to  protect  from  dangerous  machines,  to-wit:  "that 
the  proper  operation  of  the  machine  permits."  "Opera- 
tion" implies  "operator"  who  by  this  mandate,  is  the  one 
who  is  supposed  to  be  protected. 

The  next  reference  appears  in  the  mandate  as  to  the 
requirement  that  a  communication  system  is  necessary  in 
operating  machines  "for  persons  employed  in  or  about 
the  same,"  that  is,  the  persons  doing  work  on  or  about 
the  machine.  No  contract  of  master  and  servant  is  a  con- 
dition precedent  to  the  protection  of  the  person  working 
about  that  machine  if  engaged  in  the  work  that  the  owner 
is  doing. 

In  the  same  connection  of  the  duty  of  the  signal  sys- 
tem, it  is  extended  to  provide  "for  the  safety  of  the  gen- 
eral public".  There  is  still  no  inference  that  the  duty 
owed  is  only  to  persons  under  a  master  and  servant  con- 


tract  but  concededly  limited  to  workmen  and  members  of 
the  public  engaged  in  a  mutual  undertaking  with  the 
party  charged  with  the  duty. 

Following  this  we  find  that  the  communication  sys- 
tem must  be  between  the  employees  or  other  persons  and 
the  operator  of  the  motive  power.  "Other  persons"  fol- 
lowing "employees"  must  connote  that  "other  persons" 
is  different  and  net  the  same  as  "employees".  In  the  in- 
stant case  the  "other  person"  was  Dean  Hutchens.  The 
Act  clearly  does  not  require  Hutchens  to  be  proved  to 
be  under  a  contract  of  master  and  servant  relationship 
as  a  condition  precedent  to  being  owed  the  duty  declared 
by  the  Act  of  having  a  communications  system  between 
the  operator  and  the  motive  power  and  himself.  This  is 
the  first  time  that  the  word  "employee"  appears  in  the 
Act  and  the  significance  of  the  words  "other  persons" 
cannot  be  construed  as  the  same  or  they  would  not  fol- 
low so  closely  or  used  to  distinguish  someone  other  than 
"employee". 

The  next  reference  as  to  whom  a  duty  is  owed  is  in 
connection  with  the  proper  insulation  of  electric  wires 
"where  the  public  or  employees  of  the  owner  *  *  *  "  trans- 
mitting or  using  the  electricity  might  come  in  contact 
with  it.  Here  again  the  bounds  of  statutory  construction 
are  not  strained  to  conclude  that  "the  public"  "using 
electricity"  is  different  from  "employee"  "using  elec- 
tricity". If  the  person's  job,  occupation,  or  work  requires 
that  he  work  so  near  or  with  the  electricity-bearing  wires 
that  he  may  come  in  contact  with  them,  he  is  owed  the 
duty  as  to  proper  insulation  by  the  transmitter  of  the  elec- 
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tricity.  It  is  the  joint  use  that  is  engaged  in  that  creates 
the  duty  of  one  to  the  other  which  the  mandate  of  the 
Act  covers. 

Likewise,  the  mandate  that  dead  wires  shall  not  be 
mingled  with  live  wires,  infers  that  it  applies  to  the  pro- 
tection of  all  persons  or  workmen  whose  job  requires  them 
to  work  with  said  wires  in  some  mutual  enterprise  with 
the  transmitter  of  the  electricity. 

The  same  applies  as  to  the  mandate  that  arms  or  sup- 
ports bearing  live  wires  shall  be  especially  covered. 

Likewise  the  mandate  that  "dangerous  voltage  wires" 
shall  be  strung  at  "such  distance  on  poles  or  supports  as 
to  permit  repairmen  to  freely  engage  in  their  work  with- 
out danger  of  shock".  "Repairmen"  could  conceivably  be 
someone  other  than  employee,  yet  the  Act  says  he  is  pro- 
tected. In  certain  areas,  high  voltage-carrying  wire  is 
strung  on  the  same  poles  as  are  used  by  telephone  and 
other  uses.  The  mandate  of  the  Act  is  to  protect  and  make 
safe  the  "workers"  other  than  the  employees  of  the  trans- 
mitter of  the  electricity  in  their  work  on  the  poles  mutually 
used  by  the  electric  company  and  the  others. 

The  final  reference  as  to  duty  directs  that  the  person 
having  charge  of  and  repsonsible  for  work  involving  a 
risk  or  danger  "to  the  employees"  "or  the  public"  shall 
do  certain  things.  The  word  "public"  must  mean  some- 
thing other  and  different  from  "employees"  or  it  would 
not  follow  so  closely.  "Public",  it  is  suggested,  refers  to 
those  persons,  not  employees,  who  are  workmen  mu- 
tually engaged  with  the  person  having  charge  of  and 
responsible  for  the  work  involving  risk  or  danger.  To  pro- 
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tect  him  the  Act  places  a  duty  upon  the  person  in  charge 
of  and  responsible  for  the  work  and  requires  that  he  use 
certain  cares  and  precautions.  The  worker.  The  worker 
not  being  charged  is  at  the  mercy  of  the  one  in  charge. 
The  word  "public"  therefore,  must  mean  those  workmen 
who  are  engaged  in  a  mutual  undertaking  with  the  person 
in  charge.  If  the  workman  himself  is  in  charge,  then  he  can 
control  and  be  responsible  to  see  that  the  Act  is  abided  by, 
but  otherwise  he  must  rely  entirely  for  his  safety  and 
protection  from  the  one  in  charge.  There  is  no  indication 
here  that  the  workman  has  to  be  under  a  contract  of 
master  and  servant  to  someone  who  may  be  miles  away 
as  a  condition  precedent  to  protection  and  otherwise  the 
person  in  charge  is  excused  from  using  every  device,  care 
and  precaution  which  the  Act  makes  mandatory. 

In  summary,  the  analysis  shows  that  the  persons  to 
whom  the  one  in  charge  of  and  responsible  for  work,  or 
is  operating  the  machinery,  owes  a  duty  to  the  "workers", 
implied,  "persons",  "operator"  inferred,  "persons  em- 
ployed in  or  about"  that  is,  persons  working  in  or  about, 
"the  general  public",  "other  persons",  "public",  or  "em- 
ployees", "workmen"  inferred,  "repairmen",  "employees", 
"the  public",  provided  they  are  engaged  with  the  person 
in  charge  in  a  mutual  enterprise  as  designated  by  the  Act. 
The  word  "employee"  appears  three  times  to  distinguish 
other  than  "employees'.  "Public"  appears  three  times,  to 
distinguish  someone  other  than  "employee".  "Worker" 
and  "repairmen"  and  "operators"  all  are  different  from 
"employees".  It  is  manifest  that  the  person  doing  the 
designated  work  or  in  charge  of  and  responsible  for  work 
involving  a  risk  or  danger,  is  not  excused  from  the  duty 
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imposed  on  him  by  the  Act  if  the  injured  party  who  is 
mutually  engaged  with  him  in  performing  the  work  is 
not  under  a  contract  of  master  and  servant  with  someone. 

To  continue  the  search  through  the  Act,  Section  102- 
1602  makes  the  person  in  charge  and  control  of  the  work 
responsible,  whether  he  happens  to  be  a  owner,  a  mana- 
ger, a  superintendent,  or  a  foreman.  This  buttresses  the 
contention  that  the  intention  of  the  Act  is  to  insure  the 
closest  protection  possible  from  the  one  in  charge  to  the 
"worker"  who  to  do  his  work,  is  exposed  to  the  danger, 
thus  showing  the  Act  is  not  limited  to  those  workers  hav- 
ing only  master  and  servant  contracts. 

Section  102-1603  places  a  penalty  by  fine  of  $10  to 
$1,000  or  imprisonment  of  10  days  to  one  year,  all  per- 
sons in  charge  of  the  designated  work  who  fail  to  see  the 
requirements  of  the  Act  are  complied  with.  This  criminal 
statute  was  enacted  for  the  protection  of  the  workers 
exposed  to  the  danger.  The  evidence  and  verdict  of  the 
jury  shows  that  the  company  was  the  person  in  charge 
and  violated  the  Act.  Yet  the  holding  of  the  Court  will 
wash  the  hands  of  the  person  in  charge  and  take  from  all 
workmen  not  under  a  master  and  servant  contract  at  the 
time  of  injury,  the  protection  of  the  Act.  To  require  a  log 
truck  operator  to  hire  a  driver  rather  than  to  operate  his 
trucks  himself  to  be  entitled  to  the  protection  of  the  Act 
is  inequitable. 

Section  102-1604,  Who  May  Prosecute  under  the  Act, 
is  conspicuous  by  containing  nothing  to  indicate  that  the 
deceased  must  have  been  an  employee  before  his  widow 
or  heirs  could  recover  in  an  action  for  a  negligent  death 
caused  by  the  person  in  charge. 
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Section  102-1605  merely  sets  forth  that  if  the  injured 
party  happens  to  be  an  employee,  the  usual  "fellow  ser- 
vant" defense  is  withdrawn  from  the  defendant. 

Section  102-1606  sets  forth  that  contributory  negli- 
gence of  the  injured  party  is  not  a  defense  to  the  person 
in  charge  but  may  be  considered  in  mitigation  of  the 
amount  of  damages. 

Viewing  the  Act  and  how  it  came  into  being,  it  must 
be  remembered  that  the  referendum  was  prepared  by  the 
American  Federation  of  Labor,  a  body  of  workmen,  not 
lawyers.  That  the  loose  and  layman  use  of  the  word  "em- 
ployee" is,  to  have  it  synonymous  with  "workmen"  and 
without  reference  to  the  existence  of  a  master  and  servant 
contract.  The  Legislation,  being  remedial  for  the  protec- 
tion of  the  workmen  and  laboring  men  and  women,  should 
be  liberally  construed  to  effectuate  its  purpose.  The  Fac- 
tory Acts,  the  various  Safety  Codes,  and  this  Act,  is  to 
regulate  the  conduct  of  the  person  in  charge  of  and  re- 
sponsible for  the  work  to  see  that  workmen  who  may  have 
no  control  or  means  to  make  safe  the  work  are  protected. 
Workmen  should  not  be  discriminated  against  by  requir- 
ing that  a  master  and  servant  contract  must  be  proved 
before  the  person  in  charge  of  and  responsible  for  the  work 
owes  him  a  duty  to  protect  his  safebeing. 
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IV.  A  PERSON  WHO,  BY  LAW,  IS  CHARGED 
WITH  AN  ABSOLUTE  DUTY  TO  ANOTHER 
PERSON  OR  THE  PUBLIC  CANNOT  BY 
DELEGATING  PERFORMANCE  OF  THAT 
DUTY  TO  AN  INDEPENDENT  CON- 
TRACTOR, RELIEVE  HIMSELF  FROM  LIA- 
BILITY FOR  NON- PERFORMANCE  OR 
NEGLIGENT  PERFORMANCE  THEREOF. 

The  foregoing  rule  is  a  general  rule  recognized  by  all 
and  is  found  at  57  CJS,  Page  365,  under  Master  and  Ser- 
vant, Article  591. 

It  is  clear  from  an  analysis  of  the  Act  that  the  company 
is  the  operator  of  machinery  and  by  conducting  work  in- 
volving risk  and  danger  is  subject  to  the  Act.  The  law 
places  the  duty  upon  his  shoulders  by  virtue  of  the  work 
he  is  doing,  and,  therefore,  he  cannot  by  employing  an 
independent  contractor  relieve  himself  from  the  responsi- 
bilities of  this  Act,  which  is  an  Act  passed  for  the  safety 
and  protection  of  the  public.  This  is  not  to  be  construed 
as  an  admission  that  Hutchins  was  an  independent  con- 
tractor which  is  most  strenuously  contend  that  he  was 
not,  but  rather  to  indicate  were  he  found  to  be  an  inde- 
pendent contractor,  it  would  still  not  relieve  the  company 
of  the  duty  laid  down  by  the  Act. 
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V.  WHERE  THE  EMPLOYER  INTERFERES 
WITH  THE  PERFORMANCE  OF  THE  WORK 
AND  ASSUMES  CONTROL  OR  DIRECTION 
OF  THE  METHOD  OF  PERFORMING  IT,  THE 
ORIGINAL  RELATION  OF  EMPLOYER  AND 
INDEPENDENT  CONTRACTOR  IS  CHANGED 
TO  THAT  OF  MASTER  AND  SERVANT  AND 
THE  EMPLOYER  BECOMES  LIABLE  FOR 
INJURIES  RESULTING  FROM  WRONGFUL 
OR  NEGLIGENT  ACT  DONE  IN  PERFORM- 
ANCE OF  HIS  ORDERS  OR  DIRECTION. 

The  Court's  attention  is  called  to  the  above -entitled 
rule  which  is  found  at  57  CJS,  Page  369,  Article  593. 

There  was  no  question  in  this  case  but  what  the  appel- 
lant company  retained  complete  direction  and  control  of 
the  work  while  it  was  being  performed.  Thus,  even  if 
Hutchins  were  found  to  be  an  independent  contractor, 
which  appellee  contends  he  should  not  be,  it  still  would 
not  relieve  the  company  of  the  duty  imposed  upon  it  by 
the  statute. 

This  is  further  demonstrated  by  citation  at  57  CJS, 
379,  Art.  607,  to  the  effect  that  "Ordinarily  the  contractee 
is  not  liable  for  injuries  sustained  by  the  contractor  in  the 
performance  of  a  contract,  but  if  the  employer  retains  the 
right  of  control  a  different  rule  applies.  *  *  *  A  contractee 
is  liable  for  an  injury  occasioned  by  his  own  negligence 
or  by  the  wrongful  act  of  his  building  engineer  in  the 
course  of  the  latter's  employment." 
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The  company  by  rule  and  in  obedience  to  the  State 
Safety  Law,  made  it  a  condition  precedent  to  working  on 
their  log  dump  that  the  company  had  and  exercised  com- 
plete direction  and  control  of  the  unloading  of  the  logs 
by  their  own  servants.  The  company  should  not  be  ex- 
cused from  the  duties  imposed  by  the  Act  for  the  protec- 
tion of  working  men  just  because  the  injured  workman 
is  not  proved  to  be  under  a  master  and  servant  contract, 
and  should  not  hold  that  he  can  get  the  protection  of  the 
Act  only  when  there  is  a  master  and  servant  relationship. 

Further  analysis  of  Oregon  decisions  will  not  be  re- 
peated here,  but  if  the  citations  in  appellee's  brief  here- 
tofore filed  are  reviewed,  it  will  be  found  that  there  is 
repeated  reference  in  regard  to  those  to  whom  the  Act 
protected,  to  such  persons  as  persons  working  around  high 
voltage  wires,  persons  engaged  in  certain  work,  other  per- 
sons, workers  in  hazardous  employment,  repairmen,  and 
the  public,  all  words  that  are  used  to  differentiate  the 
workman  from  that  of  an  employee. 

And  therefore,  it  seems  amply  evident  that  the  Oregon 
Court  has  never  at  any  time  attempted  to  lay  down  such 
a  rule  as  would  state  that  only  those  under  a  master  and 
servant  contract  were  protected  by  the  Act,  as  this  would 
eliminate  a  vast  army  of  workmen  that  the  Act  was  passed 
to  protect. 
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SUMMARY 

There  is  no  case  on  all  fours  with  the  instant  case  so 
that  the  Court  is  not  bound  by  any  State  Court  decision 
on  this  particular  point.  Many  plaintiffs  in  the  past  have 
been  denied  the  protection  of  the  Act,  but  not  one  has 
been  denied  this  protection  because  he  was  not  under  a 
master  and  servant  contract  when  injured.  The  Court 
apparently  has  failed  to  consider  the  fact  that  the  1st 
part  of  Section  102-1601  creates  a  duty  on  the  company 
as  owner  and  operator  of  machinery  in  addition  to  the 
duty  placed  on  them  by  virtue  of  the  fact  that  they  were 
engaged  in  work  involving  risk  and  danger.  The  Act  was 
passed  to  protect  workmen  exposed  to  operating  machin- 
ery owned  and  operated  by  another  and  to  protect  them 
when  the  work  exposed  them  to  risk  and  danger  in  haz- 
ardous industries  where  the  workman  was  not  in  control 
or  in  charge  of  the  work  himself,  but  had  to  submit  to 
the  danger  created  by  others.  The  company  here  was  a 
member  of  the  class  charged  with  the  duty  of  the  Act  by 
being  an  owner  and  a  corporation  and  a  person  what- 
soever that  was  operating  machinery  and  responsible  for 
work  involving  a  risk  and  danger. 

The  duty  of  the  company  was  to  see  that  the  machin- 
ery was  properly  guarded  and  that  there  was  an  adequate 
communication  system  between  the  persons  working  and 
the  operator  of  the  machinery.  There  is  the  further  duty 
to  protect  life  and  limb  of  the  workmen. 

The  persons  to  whom  the  duty  was  owed  are  shown 
to  be  persons,  persons  employed  in  or  about,  the  general 
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public,  employees,  repairmen,  operators,  and  workmen 
inferred. 

The  employer  cannot  excuse  himself  of  a  duty  imposed 
by  law  by  delegating  his  work  to  an  independent  con- 
tractor, and,  further,  if  he  were  to  have  let  his  work  to 
an  independent  contractor  yet  retains  control  and  direc- 
tion of  the  performance  of  the  work,  the  status  of  the 
independent  contractor  is  changed  to  that  of  master  and 
servant  in  the  eyes  of  the  law. 

For  the  foregoing  reasons,  it  is  submitted  that  the  Act 
should  not  be  limited  to  only  those  who  at  the  time  of 
the  injury  were  under  a  contract  of  master  and  servant. 

Respectfully  submitted, 

Harry  George,  Jr.  and 
Emerson  U.  Sims, 
Attorneys  for  Appellee. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  2585 

COASTAL  NAVIGATION  COMPANY,  a  Corpo- 
ration and  FIREMAN'S  FUND  INSUR- 
ANCE COMPANY,  a  Corporation, 

Plaintiffs, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner  Fourteenth 
Compensation  District  Under  the  Longshore- 
men's and  Harbor  Workers'  Compensation 
Act, 

Defendant. 

PETITION  FOR  INJUNCTION 

Come  now  the  plaintiffs,  and  for  cause  of  action 
against  the  defendant  allege: 

I. 

That  plaintiff  Coastal  Navigation  Company  dur- 
ing all  times  material  to  this  petition,  was  a  corpo- 
ration organized  under  the  laws  of  the  Territory  of 
Alaska  and  engaged  in  the  business  of  operating 
steamships. 

II. 

That  plaintiff',  Fireman's  Fund  Insurance  Com- 
pany, is  now  and  at  all  times  hereinafter  mentioned, 
was  an  insurance  company  organized  as  a  corpora- 
tion imder  and  by  virtue  of  the  laws  of  the  State  of 
(California,  and  was  the  insurance  carrier  secured  bv 
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the  plaintiff  Coastal  Navigation  Co.  in  accordance 
with  the  terms  and  provisions  of  the  Longshoremen 
and  Harbor  Workers'  Compensation  Act.  (33 
U.S.C.A.  §  901  et  seq.) 

III. 

That  defendant  J.  J.  O'Leary  is  the  duly  acting 
and  appointed  Deputy  Commissioner  of  the  United 
States  Employees  Compensation  Commission  for 
the  Fourteenth  Compensation  District,  administer- 
ing the  Longshoremen  and  Harbor  AVorkers'  Com- 
pensation Act. 

IV. 

That  on  May  7,  1942,  one  Frank  Long,  Chief 
Engineer  and  a  member  of  the  crew  of  the  SS 
"Coastal  Glacier,"  owned  and  operated  by  plaintiff 
Coastal  Navigation  Compan}^,  died  at  the  Seattle 
Marine  Hospital;  that  thereafter  on  December  2, 
1949,  Mrs.  Genevieve  Long,  surviving  widow  of  de- 
cedent Frank  Long  filed  a  claim  for  compensation 
under  the  Longshoremen  and  Harbor  Workers' 
Compensation  Act,  alleging  the  death  of  her  hus- 
band was  due  to  an  injury  sustained  by  him  while  in 
the  employ  of  Coastal  Navigation  Company  at 
Houghton,  Washington,  May  2,  1948. 

V. 

That  plaintiffs  controverted  said  claim,  denying 
decedent  met  with  any  injury  in  the  course  of  his 
employment  resulting  in  his  death  or  that  he  was 
subject  to  the  provisions  of  the  Longshoremen  and 
Harbor  Workers'  Act  for  the  reason  that  the  de- 
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cedent  Long  was  a  member  of  the  crew  of  the  SS 
"Coastal  Glacier"  at  the  time  of  the  alleged  acci- 
dent, and  crew  members  are  exempted  from  the 
coverage  of  the  Longshoremen  and  Harbor  Work- 
ers' Act  by  (33  U.S.C.A.,  §3)  of  said  Act. 

VI. 

That  a  hearing  was  had  on  the  claim  of  the  widow 
before  defendant  J.  J.  O'Leary  as  Deputy  Commis- 
sioner, and  on  Jmie  16,  1950,  the  said  defendant 
erroneously  and  illegally  filed  an  order  determining 
that  the  said  decedent  was  subject  to  the  provisions 
of  the  Longshoremen  and  Harbor  AVorkers'  Act  and 
had  sustained  a  compensable  injury  on  May  2,  1942, 
while  in  the  employ  of  plaintiff  Coastal  Navigation 
Company,  and  awarded  her  death  benefits  under 
said  act. 

VII. 

That  plaintiffs  are  presently  paying  compensation 
to  the  widow  of  the  deceased  as  required  by  said 
order. 

VIII. 

That  the  said  compensation  order  and  award  by 
defendant  J.  J.  O'Leary,  filed  on  June  16,  1950,  not 
being  in  accordance  with  law  should  be  suspended 
and  set  aside  and  held  for  naught. 

IX. 

That  less  than  thirty  (30)  days  have  elapsed 
since  the  entry  and  filing  of  said  compensation  order 
and  award  of  compensation,  and  the  plaintiffs  have 
no  relief  or  adequate  remedy  at  law. 
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AVherefore,  plaintiffs  pray  for  judgment  as  fol- 
lows: 

(1)  That  a  decree  be  entered  herein  adjudging 
said  compensation  order  and  award  of  June  16, 
1950,  (attached  hereto  and  made  a  part  hereof  as 
Exhibit  "A")  to  be  unlawful  and  contrary  to  the 
provisions  of  the  applicable  law,  and  ordering  and 
directing  that  the  enforcement  of  said  award  be 
permanently  enjoined,  suspended,  and  set  aside,  and 
that  the  said  defendant  Commissioner  be  required 
to  vacate  said  order,  and  fiU^  a  uew  compensation 
order  rejecting  the  claim  filed  by  the  claimant 
Genevieve  Long  for  the  reason  that  her  deceased 
husband  at  the  time  of  his  alleged  injury  was  not 
subject  to  the  provision  of  the  Longshoremen  and 
Harbor  Workers'  Compensation  Act,  or  in  the  alter- 
native, that  the  said  decedent  did  not  die  as  a  result 
of  an  injury  sustained  in  the  course  of  his  employ- 
ment. 

(2)  For  such  other,  further  or  different  relief 
as  to  the  court  may  seem  equitable  and  just. 

BOGLE,  BOGLE  &  GATES. 

State  of  Washington, 
County  of  King^ss. 

Edw.  S.  Franklin,  being  first  duly  sworn  on  oath 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  i)laintiff 
in  the  above-entitled  action;  that  he  is  authorized  to 
and  does  make  this  verification  on  behalf  of  the 
plaintiff ;  that  he  has  read  the  foregoing  petition  for 
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injunction,  knows  the  contents  thereof,  and  believes 
the  same  to  be  true. 

/s/  EDW.  S.  FRANKLIN. 

Subscribed  and  Sworn  to  before  me  this  28th  day 
of  June,  1950. 

[Seal]        /s/  MAX  KAMINOFF, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

EXHIBIT  "A' 

U.  S.  Department  of  Labor 

Bureau  of  Employees'  Compensation 

Fourteenth  Compensation  District 

Case  No.  1091-1 
In  the  Matter  of : 

The  Claim  for  Compensation  Under  the  Longshore- 
men's and  Har])or  Workers'  Compensation  Act. 

GENEVIEVE  LONG, 

Claimant, 
FRANCIS  L.  LONG  (Deceased), 

vs. 

COASTAL  NAVIGATION  COMPANY, 

Employer, 

FIREMAN'S  FUND  INSURANCE  COMPANY, 

Insurance  Carrier. 

COMPENSATION  ORDER  AWARD  OF 
DEATH  BENEFITS 

Such  investigation  in  respect  to  the  above-entitled 
claim  having  been  made  as  is  considered  necessary 
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and  a  hearing  having  been  duly  held  in  conformity 
Avith  law,  the  Deputy  Commissioner  makes  the  fol- 
lowing 

Findings  of  Fact 

That  on  the  2nd  day  of  May,  1948,  the  deceased 
above  named  was  in  the  employ  of  the  employer 
above  named  at  Seattle,  in  the  State  of  Washington, 
in  the  Fourteenth  Compensation  District,  estab- 
lished under  the  provisions  of  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act,  and  that 
the  liability  of  the  empoyer  for  compensation  under 
the  said  Act  was  insured  by  Fireman's  Fund  Insur- 
ance Company;  that  the  deceased  entered  the  em- 
ploy of  the  employer  during  the  latter  part  of  1946 
as  Cliief  Engineer  aboard  the  vessel  "Coastal  Gla- 
cier" at  Ketchikan,  Alaska;  that  in  March,  1947, 
after  having  made  one  voyage  in  Alaskan  waters  the 
said  vessel  was  brought  to  Seattle,  Washington,  and 
tied  up  at  Ballinger  Dock  on  Lake  Washington; 
that  except  for  the  deceased,  the  crew  of  the  vessel 
was  then  discharged,  but  deceased  remained  with 
the  vessel  in  the  capacity  of  caretaker  and  acted  as 
Chief  Engineer  whenever  the  vessel  was  on  a  voyage 
under  charter;  that  his  duties  consisted  of  keeping 
the  engines  in  running  order,  charging  the  batteries, 
general  care  and  maintenance  of  the  vessel  and  to 
keep  trespassers  from  boarding  the  vessel;  that 
during  the  time  the  vessel  was  tied  up  at  Ballinger 
Dock  it  was  kept  in  readiness  to  sail  on  one  day's 
notice  and  was  on  several  occasions  engaged  under 
charter  for  fishing  trips  and  for  other  purposes; 
that  the  last  trip  made  by  the  vessel  prior  to  May 
2,  1948,  was  during  September,  1947,  and  that  sub- 
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sequent  to  that  time  the  vessel  remained  tied  up  at 
Ballinger  Dock ;  that  the  deceased  lived  aboard  the 
vessel,  prepared  his  own  meals  and  was  furnished 
subsistence  by  the  employer;  that  on  May  2,  1948, 
while  the  deceased  was  decending  the  stairway  lead- 
ing to  the  engine  room  he  slipped  and  fell,  in  conse- 
quence of  which  he  suffered  a  right  strangulated 
hernia ;  that  the  deceased  was  admitted  to  the  U.  S. 
Marine  Hospital  on  May  4,  1948,  and  died  in  said 
hospital  on  May  7,  1948,  following  an  operation  for 
the  repair  of  the  strangulated  hernia;  that  written 
notice  of  death  was  not  given  within  thirty  days 
but  that  the  employer  had  knowledge  of  the  death 
and  has  not  been  prejudiced  by  the  lack  of  such 
written  notice;  that  a  claim  for  death  benefits  was 
filed  in  the  office  of  the  Deputy  Commissioner  on 
December  12,  1949,  which  was  more  than  one  year 
after  the  death  of  the  deceased  and  objection  to  such 
failure  was  made  at  the  first  hearing  of  the  claim 
in  which  all  parties  in  interest  were  given  reason- 
able notice  and  opportunity  to  be  heard;  that  the 
employer  failed  to  file  a  report  of  injury  and  death 
of  the  deceased  in  accordance  with  the  provisions  of 
Section  30  (a)  of  the  Longshoremen's  and  Harbor 
the  time  limitation  for  the  filing  of  a  claim  for 
death  benefits  did  not  run  against  said  claim  and 
that  the  caim  for  death  benefits  was  timely  filed; 
that  at  the  time  of  his  injury  the  deceased  was  per- 
forming service  for  the  employer  in  his  capacity  as 
a  caretaker  of  the  vessel  ''Coastal  Glacier"  and  not 
as  a  member  of  the  crew  of  said  vessel ;  that  the  in- 
AVorkers'  Compensation  Act  and  in  accordance  with 
the  provisions  of  Subdivision   (f)   of  said  Section 
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jury  and  death  of  the  deceased  arose  out  of  and  in 
the  course  of  his  employment  by  the  emploj'er  above 
named;  that  the  average  annual  earnings  of  the  de- 
ceased at  the  time  of  his  injury  amounted  to 
$3000.00;  that  Genevieve  Long,  who  was  born  on 
May  16,  1895,  and  married  to  the  deceased  on  April 
26, 1915,  is  the  surviving  wife  of  the  deceased  and  as 
such  is  entitled  to  death  benefits  for  her  support  at 
the  rate  of  $13.13  per  week ;  that  the  accrued  death 
benefits  from  May  7,  1948,  to  June  15,  1950,  inclu- 
sive, amount  to  $1444.30;  that  funeral  expenses  in 
the  amount  of  $725.88  were  paid  by  the  claimant, 
Genevieve  Long,  and  she  is  entitled  to  reimbui*se- 
ment  for  funeral  expenses  in  the  amount  of  $200.00. 
Upon  the  foregoing  facts  the  Deputy  Commis- 
sioner makes  the  following 

Award 

That  the  employer.  Coastal  Na\igation  Company, 
and  the  insurance  carrier,  Fireman's  Fund  Insur- 
ance Company,  shall  pay  to  Gene\deve  Long  as  sur- 
viving wife  of  the  deceased,  death  benefits  as 
follows:  110  weeks  at  $13.13  per  week  from  May  7, 
1948,  to  June  15,  1950,  inclusive,  in  the  amount  of 
$1444.30,  which  the  employer  and  insurance  carrier 
are  directed  to  pay  forthAvith  in  one  sum  (Less  At- 
torneys' fee  hereinafter  provided  for)  and  shall 
continue  payments  thereof  in  bi-weekly  installments 
at  the  rate  of  $13.13  per  week  subject  to  the  hmita- 
tions  of  the  Act  or  mitil  otherwise  ordered.  The  em- 
ployer and  carrier  shall  also  pay  to  Genevieve  Long 
the  sum  of  $200.00  as  funeral  expenses  of  the  de- 
ceased employee. 
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A  fee  ill  the  amount  of  $100.00  is  hereby  approved 
in  favor  of  Attorneys  Bassett  &  Geisness,  New 
World  Life  Buikling,  2nd  and  Cherry,  Seattle  4, 
AVashington,  for  services  rendered  the  claimant  in 
connection  with  the  presentation  of  her  claim,  the 
same  to  be  a  lien  on  and  deducted  from  payment  of 
this  award. 

Given  under  my  hand  at  Seattle,  Washington, 
this  16th  day  of  June,  1950. 

/s/  J.  J.  OXEARY, 
Deputy    Commissioner,    Fourteenth    Compensation 
District. 

Proof  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing  com- 
pensation order  was  sent  by  registered  mail  to  the 
claimant,  the  employer  and  the  insurance  carrier, 
at  the  last  known  address  of  each  as  follows : 

Mrs.  Genevieve  Long,  Coastal  Navigation 
Company,  Park  Rapids,  Minnesota,  c/o  Alaska 
Transportation  Co.,  Pier  51,  Seattle,  Wash. 

Fireman's  Fund  Insurance  Company;  c/o 
Bogie,  Bogle  &  Gates,  Central  Bldg.,  Seattle, 
Wash. 

Regular  Mail 

Bassett  &  Geisness,  Attys.,  New  World  Life 
Bldg.,  2nd  &  Cherry,  Seattle  4,  Wash. 

/s/  J.  J.  O'LEARY, 

Deputy  Commissioner. 
Mailed:     June  16,  1950. 

[Endorsed]  :     Filed  June  28,  1950. 
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[Title  of  District  Court  and  Cause.] 

APPEARANCE 

To  Plaintii^'s  x\bove  Named,  and  to  Bogle,  Bogle  & 
Gates,  Attorneys  for  Plaintiffs: 

You,  and  Each  of  You,  will  hereby  please  take 
notice  that  J.  Charles  Dennis,  United  States  Attor- 
ney for  the  Western  District  of  Washington,  hereby 
enters  his  appearance  as  attorney  for  the  defendant, 
J.  J.  O'Leary,  Deputy  Commissioner,  Fourteenth 
Compensation  District,  and  3^ou  will  please  serve  all 
notices,  jjleadings  and  papers  in  connection  with 
said  cause  upon  him  at  his  address  stated  below. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  July  19,  1950. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT  O 'DEARY'S  MOTION 
TO  DISMISS  PETITION 

Comes  now  defendant,  J.  J.  O'Leary,  deputy  com- 
missioner, Bureau  of  Employees'  Compensation, 
Department  of  Labor,  by  his  attorneys  and  moves 
this  Honorable  Court  to  dismiss  the  petition  for  in- 
junction filed  herein  for  the  following  reasons : 

1.  That  the  petition  does  not  state  a  cause  of 
action  and  does  not  entitle  plaintiffs  to  any  relief, 
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nor  does  such  petition  state  a  claim  against  defend- 
ant upon  which  relief  can  be  granted. 

2.  That  it  appears  from  the  petition,  including 
the  transcrii)t  of  testimony  taken  before  the  deputy 
commissioner  on  April  27,  1950,  the  exhibits,  and 
the  compensation  order  of  June  16,  1950,  com- 
plained of,  that  the  employee's  death  in  this  case 
arose  out  of  and  in  the  course  of  his  employment, 
and  that  the  deceased  employee  was  not  a  member 
of  a  crew  of  any  vessel. 

3.  That  it  appears  from  the  petition  that  the 
compensation  order  complained  of  is  in  all  respects 
in  accordance  with  law. 

4.  For  such  other  good  and  sufficient  reason  as 
may  be  shown. 

/s/  J.  CHARLES  DENNIS, 
United  States  Attorney,  Attorney  for  Deputy  Com- 
missioner O'Leary. 

[Endorsed]:     Filed  October  11,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  OF  UNITED  STATES  TO  DISMISS 
To  the  Clerk  of  the  United  States  District  Court : 

Please  place  the  Motion  of  the  United  States  to 
dismiss  plaintiff's  compaint  on  the  motion  calendar 
for  January  8,  1951. 

BOGLE,  BOOLE  &  GATES, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  December  21,  1950. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  2585 

COASTAL  NAVIGATION  COMPANY,  a  Corpo- 
ration, and  FIREMAN'S  FUND  INSUR- 
ANCE COMPANY,  a  Corporation, 

Plaintiffs, 
vs. 

J.  J.  O'LEARY,  Deputy  Commissioner  Fourteenth 
Compensation  District  Under  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act, 

Defendant. 

MEMORANDUM  AND  ORDER 

Plaintiffs  seek  herein  a  decree  setting  aside  a 
compensation  order  made  by  the  Deputy  Commis- 
sioner for  the  Fourteenth  Compensation  District 
under  the  Longshoremen  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.A.  901,  et  seq.)  award- 
ing to  Mrs.  Genevieve  Long  death  benefits  due  to 
the  death  of  her  husband  Frank  Long  resulting 
from  injuries  claimed  to  have  been  sustained  by  him 
while  in  the  employ  of  plaintiff.  Coastal  Navigation 
Company.  Plaintiff,  Fireman's  Fund  Insurance 
Company,  was  the  insurance  carrier  for  Coastal  in 
accordance  with  the  provisions  of  that  Act.  The  first 
objection  to  the  order  raises  the  question  whether 
Long  was  a  "member  of  a  crew"  and  therefore 
excluded  from  the  provisions  of  the  Act.  Section 
903(a)  (1).  A  second  objection  to  the  order  is  based 
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upon  a  claimed  want  of  evidence  to  sustain  the  find- 
ing that  Long  was  injured  while  in  the  ship's 
service. 

The  decedent  Long  was  a  seagoing  man,  an  en- 
gineer of  years  standing.  The  Coastal  Na\igation 
Company  had  purchased  two  vessels,  the  Coastal 
Glacier  and  Coastal  Forest,  and  at  the  time  of  the 
purchase  contemplated  their  use  in  their  Alaska 
run.  Each  used  a  complement  of  nine  or  ten  men. 
They  were  taken  to  task  by  the  Union  which  de- 
manded some  twelve  or  thirteen  in  the  crew  of  each 
vessel.  The  company  decided  that  the  cost  of  opera- 
tion was  too  great  with  this  added  operating  cost, 
so,  in  March,  1947,  removed  the  vessels  from  Ketchi- 
kan, Alaska,  to  Seattle,  Washington,  where  they 
were  moored  at  a  pier  landing  at  Kirkland  on  Lake 
AVashington.  All  of  the  crews  of  both  vessels  were 
discharged  except  Long.  He  was  the  Chief  En- 
gineer on  the  Coastal  Glacier  and  he  was  retained 
in  that  capacity.  He  lived  on  one  of  the  vessels  and 
as  custodian  had  the  duty  of  keeping  both  clean, 
trespassers  away,  etc.  His  main  duty  was  to  keep 
watch.  He  also  was  to  oil  the  machinery  and  keep 
the  vessels  in  mechanical  condition  so  that  the  ves- 
sels would  be  ready  for  use  by  charter  or  otherwise 
on  a  daj^'s  notice.  The  Coastal  Glacier  sailed  on 
short  trips  on  a  few  occasions  and  when  it  did  Long 
went  along  as  the  engineer. 

One  Haas,  who  was  not  a  seagoing  man,  first 
talked  with  Long  about  taking  Long's  place  while 
Long  would  be  away  in  Mmnesota  on  a  contem- 
plated trip  to  that  state.  Long  was  then  to  see  the 
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agent  of  the  company  about  employing  Haas.  Haas 
came  back  to  the  pier  a  few  days  later  and  found 
Long  stretched  out  on  his  bunk  in  the  Coastal  Gla- 
cier. Long  told  him  he  had  slipped  and  fallen  while 
going  down  into  the  engine  room.  Long  died  from 
a  bilateral  hernia  with  strangulation. 

Haas,  after  the  injury  and  death  of  Long,  stayed 
on  as  the  watchman  and  caretaker  of  the  ships.  He 
likewise  lived  on  one  of  them,  although  he  was  not 
paid  subsistence.  After  Long's  death  a  Mr.  Nilsen 
was  employed  to  turn  over  the  engines  and  keep 
them  in  good  working  order,  and  this  he  does  once 
a  month.  The  vessels  are  diesel  engine  powered  and 
required  a  diesel  man  to  operate  and  Long  was  a 
diesel  engineer.  Haas  was  neither  a  diesel  engineer 
nor  a  marine  engineer.  Although  the  evidence  is 
obscure  upon  the  point  it  is  to  be  inferred  that  the 
operation  of  the  generators,  a  daily  duty  of  Long, 
was  performed  by  Haas  after  he  took  charge. 

This  court  is  not  empowered  to  weigh  or  appraise 
the  evidence  before  the  Deputy  Conunissioner.  If 
there  is  evidence  to  support  the  order  the  award 
must  be  given  effect.  South  Chicago  Coal  &  Dock 
Co.,  309  U.  S.  251.  The  power  to  suspend  or  set 
aside  a  compensation  order  exists  only  if  the  order 
is  "not  in  accordance  with  law.''  Section  21(b)  of 
the  Act.  If,  and  only  if,  the  award  is  founded  upon 
an  error  in  law,  such  as  the  misconstruction  of  a 
term  of  the  Act,  may  it  be  set  aside.  Norton  v.  War- 
]iei'  Co.,  321  U.  S.  565. 

Long  was  permanently  attached  to  the  vessel.  He 
lodged    there    and    he    was    provided    subsistence 
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aboard.  He  was  paid  monthly.  These  are  charac- 
teristics of  employment  of  crew  members.  The 
Coastal  Glacier  was  kept  in  condition  to  sail 
promptly.  The  owner  was  endeavoring  to  obtain 
satisfactory  charters  for  her  and,  had  she  been 
chartered,  a  condition  of  chartering  would  have 
been  that  Long  go  aboard  as  engineer.  All  of  the 
duties  performed  by  Long  as  detailed  above  were 
maritime  in  character. 

The  Act  in  question  provides  compensation  for  a 
class  of  workers  whose  work  is  maritime  in  nature 
and  therefore  not  constitutionally  compensable 
under  state  law.  The  exception  of  master  and  mem- 
bers of  a  crew  was  inserted  at  the  insistence  of  sea- 
going men  who  preferred  the  existing  protection  of 
maritime  law,  including  maintenance  and  cure,  the 
remedy  for  injuries  in  the  course  of  employment 
imder  the  Jones  Act,  and  the  remedy  in  admiralty 
for  injuries  resulting  from  unseaworthiness.  The 
remedy  under  the  Act  is  exclusive.  It  was  designed 
to  provide  compensation  "in  the  stead  of  liability 
for  a  class  of  employees  commonly  known  as  Long- 
shoremen. These  men  are  mainly  employed  in  load- 
ing, miloading,  refitting  and  repairing  ships."  Sen- 
ate Report  No.  973,  69th  Cong.  1st  Sess.,  p.  16. 
Long's  work  can  not  be  said  to  fit  into  that  categor}^ 
The  worker's  status  is  determined  by  his  duties.  If 
his  work  is  that  "of  laborers,  of  the  sort  performed 
by  longshoremen  and  harbor  workers  and  thus  dis- 
tinguished from  those  employees  on  the  vessel  who 
are  naturally  and  primarily  on  board  to  aid  in  her 
na\igation,"  he  comes  within  the  benefit  of  the  Act. 
^South  Chicago  Co.  v.  Bassett,  309  U.  8.  251,  260. 
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Point  is  made  of  the  fact  that  the  evidence  sup- 
ports a  finding  that  Long's  main  duty  was  to  guard 
the  boat  from  trespassers  and  any  other  possible 
sources  of  danger.  Traditionally  this  is  a  work  per- 
formed by  the  crew.  It  is  rendered  none  the  less 
work  of  a  crew  because  sometimes,  or  often,  private 
patrol  agencies  are  engaged  to  perform  guard  duty 
while  ships  are  in  port.  Though  the  benefits  under 
the  Act  may  inure  to  harbor  workers  who  are 
neither  longshoremen,  repairmen  nor  engaged  in  re- 
fitting but  who  are  temporarily  on  board  to  render 
services  while  the  ship  is  in  port,  it  does  not  follow 
that  a  member  of  the  ship's  company  who  remains 
on  board  in  port  ceases  to  be  a  member  of  the  crew 
by  devoting  a  major  part  of  his  time  while  in  port 
to  guard  duty.  Long's  work  was  in  furtherance  of 
the  trade  in  which  the  ship  was  engaged  and  was  es- 
sential to  the  successful  and  continuing  operation 
of  the  ship.  Navigation  is  not  limited  to  "putting 
over  the  helm."  Norton  case,  supra,  page  572.  He 
was  injured  while  on  his  way  down  into  the  engine 
room,  presumably  in  connection  with  his  duty  to 
keep  the  machinery  in  condition.  Cf.  Doffin  v.  Pape, 
170  F  2d  622.  The  ship  was  being  kept  in  shape  for 
a  voyage  and  therefore  was  in  navigation.  Carumbo 
V.  Cape  Cod  S.S.  Co.,  123  P  2d  991 ;  Jones  v.  Shep- 
herd, 20  P.  Supp.  345;  Carvalho  v.  Pregata,  42  P. 
Supp  404. 

We  now  move  to  plaintiff's  second  objection.  As 
before  noted,  Haas  testified  that  when  he  found 
Long  upon  his  bunk  upon  the  boat  Long  told  him 
that  he  had  slipped  and  fallen  when  he  went  to  the 
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engine  room  of  the  Coastal  Glacier.  He  was  suffer- 
ing from  a  swelling  in  the  right  lower  abdomen 
''about  as  big  around  as  the  size  of  a  quart  jar 
lid."  The  Act  provides  that  a  declaration  of  a  de- 
ceased employee  concerning  the  injury  shall  be  re- 
ceived in  evidence  and  shall  "if  corroborated  by 
other  evidence"  be  sufficient  to  establish  the  injury. 
I  consider  that  there  is  sufficient  corroboration. 
Where  an  injury  occurs  at  the  place  of  employment 
it  is  presumed  that  the  injury  has  arisen  out  of  and 
in  the  course  of  employment.  See  annotations  in 
49  A.L.R.  426  to  436.  There  was  no  evidence  before 
the  Deputy  Commissioner  that  the  injury  was  sus- 
tained other  than  while  Long  was  performing  his 
duties  upon  the  vessel  and  it  is  to  })e  presumed 
"that  the  claim  comes  within  the  provisions  of  the 
Act."  Section  920(a).  See  Marra  Bros.  Inc.,  v.  Car- 
dillo,  154  F  2d  357. 

Long's  statement  as  to  how  he  was  injured  is  cor- 
roborated by  the  nature  of  his  injury  as  described 
by  Haas  and  the  diagnosis  and  cause  of  death  as 
disclosed  by  hospital  records.  It  is  common  knowl- 
edge that  a  hernia  may  be  and  is  often  caused  by  a 
fall.  The  circumstances  that  he  was  found  disabled 
at  the  place  of  emplo}Tnent,  the  disabilty  was  a  her- 
nia and  hernia  is  often  caused  by  a  fall  constitute 
sufficient  corroboration.  Associated  Genera]  Con- 
tractors V.  Cardillo,  106  F  2d  327.  Whatever  tends 
to  make  a  story  substantially  more  credible  or  prob- 
able corroborates  it.  Associated  General  Contractors 
V.  Cardillo,  106  F  2d  327.    The  last  mentioned  case 
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cdtes  other  cases  in  which  awards  have  been  sus- 
tained and  where  fatal  injuries  were  unmtnessed. 
It  was  there  contended,  as  it  might  be  contended 
here,  that  the  evidence  could  have  supported  a  find- 
ing that  the  fatal  trauma  was  caused  by  a  boxing 
bout.  The  court  brushed  this  aside  with  the  state- 
ment that  it  was  not  concerned  with  the  relative 
weight  of  e\ddence.  The  facts  in  Marra  Bros.  v. 
Cardillo,  154  F  2d  357,  presents  an  unwitnessed 
fatal  injury.  An  award  to  the  widow  was  sustained. 
Likewise  there  it  was  contended  that  the  deceased 
might  have  met  his  death  hy  foul  play.  The  court 
disposed  of  this  argument  with  a  ruling  to  the  effect 
that  the  known  facts  cast  the  burden  upon  the 
plaintiffs  to  prove  that  the  death  did  not  arise  out 
of  or  in  the  course  of  employment.  In  Salmon  Bay 
Sand  &  Gravel  Co.  v.  Marshall,  93  F  2d  1  (9th  Cir.), 
an  award  to  the  widow  was  sustained  upon  infer- 
ence of  death  dra^^^l  from  the  fact  that  deceased 
disappeared  during  a  voyage  of  a  vessel  upon  which 
he  was  employed. 

These  cases  are  in  accord  with  the  rule  of  liberal 
construction  in  favor  of  the  injured  employee  or 
his  dependents  in  proceedings  under  the  Act.  Balti- 
more v.  Philadelphia  Steamboat  Co.  v.  Norton,  284 
U.  S.  408. 

The  permissible  inference  of  in-service  injury 
from  the  fact  that  the  employee  was  foimd  with  an 
injury  at  the  place  of  employment  is  sufficient  to 
sustain  the  challenged  finding.  It  is  also  sufficient 
corroroboration  of  the  hearsay  statement. 

Having  concluded  that  Long's  employment  was 
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within  the  exception  the  motion  to  dismiss  should 
be  and  is  denied. 

Dated:     January  30th,  1951. 

/s/  Dx\L  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed] :    Filed  and  entered  January  30,  1951. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  INTERVENE 

Comes  now  Genevieve  Long  and  moves  the  court 
for  an  order  permitting  her  to  intervene  as  an  addi- 
tional party  defendant  in  the  above-entitled  action. 

The  grounds  for  this  motion  are : 

(1)  The  movant  is  the  surviving  spouse  of 
Francis  L.  Long,  deceased,  and  the  beneficiary  of 
any  award  made  or  to  be  made  under  the  Long- 
shoremen's and  Harbor  Workers'  Compensation 
Act,  and  in  fact  has  received  some  benefits  by  \irtue 
of  the  award  heretofore  made  herein  by  the  Deputy 
Commissioner  of  the  Fourteenth  Compensation  Dis- 
trict and  will  be  deprived  of  any  further  compensa- 
tion if  the  plaintiff's  petition  herein  be  granted. 

This  motion  is  accompanied  b}-  an  answer  to  the 
petition  herein. 

/s/  J.  DUANE  VANCE, 

BASSETT  &  GEISNESS, 
Attorneys  for  Genevieve 
Long. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  February  6,  1951. 
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[Title  of  District  Court  and  Cause.] 

NOTICE   OF   HEARING 

To  the  Plaintiffs  Above  Named  and  to  Bogle,  Bogle 

and  Gates,  Their  Attorneys : 
To  the  Defendant  Above  Named  and  to  J.  Charles 

Dennis,  U.  S.  District  Attorne}^  His  Attorney: 
To  the  Clerk  of  the  Above-Entitled  Court: 

Notice  is  hereby  given  that  on  Monday,  the  12th 
day  of  February,  1951,  at  the  hour  of  10:00  a.m., 
intervener  will  bring  on  for  hearing  her  motion  to 
intervene  and  motion  to  remand  for  the  taking  of 
additional  testimony. 

/s/  J.  DUANE  VANCE, 

BASSETT  &  GEISNESS, 
Attorneys  for  Intervener. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  February  6,  1951. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  2585 

COASTAL  NAVIGATION  COMPANY,  a  Cor- 
poration, and  FIREMAN'S  FUND  INSUR- 
ANCE COMPANY,  a  Corporation, 

Plaintiffs, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner  Fourteenth 
Compensation  District,  Under  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act, 

Defendant. 

ORDER  GRANTING  LEAVE  TO  INTERVENE 

This  matter  having  come  duly  and  regularly  be- 
fore the  Court  upon  the  motion  of  Genevieve  Long- 
to  intervene  in  the  above-entitled  cause  as  an  addi- 
tional party  defendant,  all  parties  being  represented 
by  their  respective  counsel,  and  the  Court  having 
considered  the  files  and  records  herein  and  the 
statements  of  counsel,  now,  therefore,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  motion 
of  Genevieve  Long  to  intervene  herein  as  an  addi- 
tional party  defendant  be  and  it  is  hereby  granted. 

Done  in  Open  Court  this  6th  day  of  February, 
1951. 

/s/  DAL  M.  LEMMON, 

U.  S.  District  Judge. 
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Presented  by : 

/s/  J.  DUANE  VANCE, 

Of  Counsel  for  Intervenor, 

Approved  as  to  Form: 

BOGLE,  BOGLE  &  GATES. 

[Endorsed]:     Filed  February  6,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF   INTERVENOR   TO   PETITION 
FOR  INJUNCTION 

Answering  the  petition  for  injunction  herein  the 
intervenor  admits,  denies  and  alleges  as  follows : 

I. 

Answering  paragraphs  I,  II,  III,  V,  VII,  and  IX 
of  said  petition  intervenor  admits  the  same. 

II. 

Answering  paragraph  IV  of  said  petition  inter- 
venor admits  all  of  said  paragraph  save  and  except 
the  allegation  that  one  Frank  Long  was  chief  en- 
gineer and  a  member  of  the  crew  of  the  SS.  Coastal 
Glacier. 

III. 

Answering  paragraph  VI  intervenor  admits  that 
J.  J.  O'Leary  made  the  order  therein  mentioned, 
but  denies  that  said  order  was  erroneous  or  illegal. 

IV. 

Answering  paragraph  VIII  of  said  petition  the 
intervenor  denies  the  same. 
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By  way  of  further  answer  to  said  petition  inter- 
vener alleges : 

I. 

That  the  decedent  Francis  L.  Long  was  at  the 
time  of  the  sustaining  of  the  injury  from  which  he 
died  not  a  member  of  the  crew  of  the  SS.  Coastal 
Glacier  but  was  in  truth  and  fact  a  watchman  and 
was  designated  as  such  on  the  payroll  records  of  the 
Coastal  Navigation  Company,  his  employer. 

Wherefore,  having  fully  answered,  the  intervenor 
prays  that  the  plaintiffs'  petition  herein  be  dis- 
missed and  that  the  intervenor  have  and  recover 
here  costs  herein  and  that  a  reasonable  sum  for 
the  services  of  her  attorneys  herein  be  fixed  by  the 
court. 

/s/  J.  DUANE  VANCE, 

BASSET  &  GEISNESS, 

Attorneys  for  Intervenor. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  February  6,  1951. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  REMAND  FOR  THE  TAKING  OF 
ADDITIONAL  TESTIMONY 

Comes  now  the  intervenor  herein,  Genevieve 
Long,  and  moves  the  Court  for  an  order  remanding 
this  cause  to  the  Deputy  Commissioner  of  the  Four- 
teenth Compensation  District  of  the  United  States 
Employees'  Compensation  Commission  for  the  tak- 
ing of  additional  testimony. 

The  testimony  sought  to  be  adduced  by  the  in- 
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tervenor  at  such  hearing  is  that  the  Coastal  Naviga- 
tion Company  herein,  the  employer  of  Francis  L. 
Long  at  the  time  of  his  death  carried  said  decedent 
on  their  payroll  records  as  a  watchman.  Said  proof 
would  consist  of  the  introduction  of  the  accounting 
stub  of  the  payroll  check  last  received  by  Francis  L. 
Long,  a  copy  of  which  is  attached  hereto,  and  a  sim- 
ilar stub  for  his  pay  covering  the  period  of  Feb- 
ruary 1  to  February  29,  1948,  copy  of  which  is  also 
attached  hereto. 

This  motion  is  based  upon  the  files  and  records 
herein  and  the  affidavit  of  counsel  hereto  attached. 

/s/  J.  DUANE  VANCE, 

BASSETT  &  GEISNESS, 
Attorneys  for  Intervenor. 

(Copy) 

Statement  of  Remittance 

No  Receipt  Necessary 

Detach  before  depositing  in  Bank 

Coastal  Navigation  Co. — Watchman 
Wages  2/1-29/48  250.00 

Less  Soc.  Sec.  2.50 

"     With.  Tax  35.50        38.00 


212.00 


Alaska  Transportation  Company — Pier  58,  Seattle 
1,  Washington. 
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(Copy) 

Statement  of  Remittance 
No  Receipt  Necessary 

Detach  before  depositing  in  Bank 

Coastal  Navigation  Co. 

Watchman:  4/1-4/30/48  250.00 

•     Less  Soc.  Sec.  2.50 

With.  Tax  35.50  38.00 


212.00 


Alaska  Transportation  Company — Pier  58,  Seattle 
1,  Washington. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  J.  DUANE  VANCE 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

J.  Duane  Vance,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  intervenor 
named  herein. 

That  j)rior  to  the  hearing  before  the  Deputy  Com- 
missioner in  the  above-entitled  cause  on  the  27th 
day  of  April,  1950,  and  to  wit,  on  the  19th  day  of 
April,  1950,  .your  affiant  secured  from  said  Deputy 
Commissioner,  J.  J.  O'Lear}',  a  subpoena  duces 
tecum  directed  to  A.  H.  Link,  Treasurer  of  the 
Coastal  Navigation  Company,  Pier  57,  Seattle, 
Washington,  directing  him  to  appear  at  said  hearing 
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and  to  bring  with  him  and  produce  at  said  hearing 
the  following  books,  papers  and  documents : 

''The  pilot  house  log  and  the  engine  room  log  of 
the  vessel  Coastal  Glacier  covering  the  period  from 
July,  1946,  to  May  7,  1948,  and  all  time  card,  pay- 
roll records  and  other  documents  relative  to  the 
employment  and  pa}^  of  Mr.  Francis  L.  Long  from 
July,  1946,  until  May  7, 1948. ' ' 

Your  affiant  immediately  placed  said  subpoena  in 
the  hands  of  a  process  server,  to  wit,  Larimore's 
Legal  Process  Service,  who  was  unable  to  serve  said 
Link  and  reported  in  writing  to  your  affiant  that 
said  Link  was  "not  at  this  address,  dock  is  locked." 
Your  affiant  thereafter  advised  counsel  for  the  Fire- 
man's Fund  Insurance  Company,  the  carrier  herein, 
Edward  S.  Franklin,  of  his  inability  to  locate  said 
Link  and  serve  him  with  said  process,  whereupon 
said  Franklin  stated  that  Mr.  Link  would  be  present 
at  said  hearing  and  that  he  would  voluntarily  pro- 
duce the  books,  papers  and  documents  requested  in 
said  subpoena. 

At  the  time  of  the  hearing  said  Link  did  appear 
to  testify  and  produced  the  log  books  called  for  in 
such  subpoena,  but  wholly  failed  to  produce  any  of 
the  requested  time  cards,  payroll  records  or  other 
documents  and  a  representation  was  made  to  your 
affiant  by  either  Mr.  Link  or  i\Ir.  Franklin,  your 
affiant  not  now  remembering  which,  either  that  said 
records  could  not  be  located  or  they  contained  no 
information  pertinent  to  the  issue  in  this  case.  Your 
affiant  had  no  knowledge  of  what  might  be  contained 
in  the  employer's  records,  but  had  had  said  sub- 
poena drawn  in  the  anticipation  that  said  records 
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would  disclose  the  capacit}'  iii  which  the  decenclent 
was  employed  at  the  time  of  his  death.  Since  your 
affiant  had  no  knowledge  of  what  was  contained  in 
said  records,  your  affiant  was  in  no  position  to  either 
ask  for  a  continuance  or  to  insist  upon  the  produc- 
tion of  said  records  by  the  Coastal  Navigation  Com- 
pany. It  was  stipulated  before  the  hearing  that  the 
intervenor  herein  Genevieve  Long  was  the  sur- 
viving spouse  of  said  decedent  and  the  person  en- 
titled to  compensation,  if  any,  and  since  she  resided 
in  Minnesota  and  was  there  at  the  time  of  the  acci- 
dent and  death  herein  and  had  no  knowledge  of  the 
facts  of  the  case  your  affiant  advised  her  not  to 
incur  the  expense  of  coming  to  the  hearing. 

After  the  award  of  the  Commissioner  and  the 
petition  for  injunction  was  filed  herein  your  affiant 
advised  the  intervenor  and  requested  her  instruc- 
tions on  further  proceedings.  The  intervenor  re- 
quired your  affiant  to  state  fully  the  contentions  of 
all  parties  and  upon  same  having  been  explained 
to  her  she  made  a  thorough  search  of  all  of  her 
deceased  husband's  personal  effects  and  found  the 
two  payroll  check  vouchers  attached  to  the  motion 
herein. 

/s/  J.  DUANE  VANCE. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  February,  1951. 

[Seal]        /s/  JOHN  GEISNESS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :     Filed  February  6,  1951. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  2585 

COASTAL  NAVIGATION  COMPANY,  a  Cor- 
poration, and  FIREMAN'S  FUND  INSUR- 
ANCE COMPANY,  a  Corporation, 

Plaintiffs, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner,  Fourteenth 
Compensation  District,  Under  the  Longshore- 
men's &  Harhor  Workers'  Compensation  Act, 

Defendant. 

MEMORANDUM  AND  ORDER 

This  action  is  a  proceeding  to  have  it  be  declared 
that  the  compensation  order  of  the  Deputy  Com- 
missioner is  not  in  accordance  with  law,  to  have  the 
same  set  aside  "through  injunction  proceedings," 
as  provided  by  Section  921(b)  of  Title  33  U.S.C.A. 
It  is  designed  to  review  the  action  of  an  adminis- 
trative agency.  As  pointed  out  in  Bassett  v.  Mass- 
man  Const.  Co.,  120  F.  2d  230,  "It  lacks  a  cardinal 
characteristic  of  ordinary  injunction  proceedings 
directed  at  administrative  orders  in  that  there  is 
(except  as  to  jurisdictional  issues)  no  trial  de  novo 
of  the  facts  *  *  *.  Also,  the  reviewing  court  is 
acting  really  as  a  court  in  admiralty  Avith  the  power 
to  grant  injunctive  relief  especially  given  by  this 
section."  Since  there  has  been  no  trial  of  issues  of 
fact  before  this  court  there  is  nothing  which   re- 
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quires  or  permits  the  making  of  findings  of  fact 
herein. 

The  petition  should  have  been  filed  on  the  ad- 
miralty side  of  this  court.  Twin  Harbor  Stevedor- 
ing Tug  Co.  V.  Marshall,  103  F.  2d  513. 

It  is  Ordered,  Adjudged  and  Decreed  that  the 
petition  of  the  plaintiffs  for  an  injunction  herein 
be  treated  as  a  libel  and  the  injunction  be  granted, 
and  defendant  J.  J.  O'Leary,  Deputy  Commissioner 
of  the  Fourteenth  Compensation  District  luider  the 
Longshoremen's  &  Harbor  Workers'  Act,  be,  and 
he  is  permanently  enjoined  and  restrained  from 
enforcing  or  attempting  to  enforce  that  certain 
compensation  order  entered  by  him  on  June  16, 
1950,  awarding  death  benefits  to  the  decedent  Frank 
L.  Long  under  the  terms  and  provisions  of  the 
Longshoremen's  &  Harbor  Workers'  Act;  and  that 
said  order  be,  and  it  is  vacated,  set  aside  and  held 
for  naught. 

Dated:     February  15,  1951. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed]  :     Filed  February  15,  1951. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  ORDER  DENYING  MOTION  FOR 
DISMISSAL  AND  GRANTING  INJUNCTION 

This  Matter  having  come  on  to  be  heard  before 
the  undersigned,  one  of  the  Judges  of  the  above- 
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entitled  Court,  at  Seattle,  Washington,  on  January 
8,  1951,  upon  the  motion  of  the  defendant  to  dismiss 
the  complaint  of  the  plaintiffs  for  injunction  herein; 
and  the  plaintiffs  being  represented  by  their  at- 
torneys, Messrs.  Bogle,  Bogle  &  Gates,  and  defend- 
ant J.  J.  O'Leary  as  Deputy  Commissioner,  being 
represented  by  the  Hon.  J.  Charles  Dennis,  United 
States  District  Attorney,  and  the  claimant  widow, 
Mrs.  Genevieve  Long,  being  represented  by  her 
attorney,  J.  Duane  Vance;  and  the  court  having 
listened  to  the  argiunent  of  counsel  and  being  fully 
advised  in  the  premises,  and  having  heretofore  en- 
tered its  Findings  of  Fact  and  Conclusions  of  Law 
herein;  now,  therefore, 

It  is  Ordered,  Adjudged  and  Decreed  that  the 
defendant's  motion  to  dismiss  the  complaint  of  the 
plaintiffs  for  injunction  herein  be  denied,  for  the 
reason  that  said  decedent  Frank  L.  Long  was  not 
subject  to  the  terms  and  provisions  of  the  Long- 
shoremen's &  Harbor  Workers'  Act  at  the  time  of 
his  death  on  ^lay  7,  1948,  but  was  a  member  of  the 
crew  of  the  SS  "Coastal  Glacier"  at  said  time;  and, 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  petition  of  the  plaintiffs  for  an  injunction 
herein  be  granted,  and  defendant  J.  J.  O'Leary, 
Deputy  Commissioner  of  the  Fourteenth  Compen- 
sation District  under  the  Longshoremen's  &  Harbor 
AVorkers'  Act,  be  permanently  enjoined  and  re- 
strained from  enforcing  or  attempting  to  enforce 
that  certain  compensation  order  entered  by  him  on 
June  16,  1950,  awarding  death  benefits  to  the  de- 
cedent Frank  L.   Long  under  the  terms  and  pro- 
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visions  of  the  Longshoremen's  &  Harbor  Workers' 
Act;  and  that  said  order  be  vacated,  set  aside  and 
held  for  naught. 

Done  in  open  court  this   ....    day  of  February, 
1951. 


Judge. 

Presented  by : 

/s/  EDW.  S.  FRANKLIN, 

Attorneys   for  Plaintiffs. 

Approved  as  to  form  only. 
Notice  of  Presentation  Waived : 

/s/  J.  CHARLES  DENNIS, 

U.  S.  District  Attorney. 


Attorney   for   Claimant,   Mrs. 
Genevieve  Long. 


Lodged  February  15,  1951. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  having  come  on  to  be  heard  at  Seattle, 
Washington,  on  January  8,  1951,  before  the  under- 
signed, upon  the  motion  of  the  defendant  to  dismiss 
the  complaint  of  the  plaintiffs  for  an  injunction; 
and  the  plaintiffs  being  represented  by  their  at- 
torneys, Bogie,  Bogle  &  Gates,  and  defendant,  J.  J. 
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O'Leary,  Deputy  Commissioner,  Fourteenth  Com- 
pensation District,  being  represented  by  the  Hon. 
Charles  Dennis,  United  States  District  Attorney, 
and  the  claimant  widow,  Genevieve  Long,  being 
represented  by  her  attorney,  J.  Duane  Vance;  and 
the  court  having  listened  to  the  argument  of  counsel 
and  being  fully  advised  in  the  premises,  now  enters 
the  following 

Findings  of  Fact 

I. 

That  decedent  Frank  Long  was  a  sea-going  and 
maritime  engineer  of  many  years  standing,  and 
joined  the  vessel  "Coastal  Glacier"  as  Chief  Engi- 
neer in  Alaska  in  1946  when  said  vessel  was  pur- 
chased by  the  Coastal  Navigation  Company,  his 
employer. 

II. 

That  the  Coastal  Navigation  Company  could  not 
operate  the  ''Coastal  Glacier"  or  its  sister  ship 
"Coastal  Forest"  profitably  in  Alaskan  waters,  be- 
cause of  union  manning  demands,  so  both  vessels, 
with  decedent  aboard  the  "Coastal  Glacier"  as 
Chief  Engineer,  sailed  to  Seattle,  Washington, 
where  the  vessels  were  subsequently  moored  in  Lake 
Washington,  awaiting  charters. 

III. 

That  all  of  the  crews  of  both  vessels  were  dis- 
charged when  the  vessels  reached  Seattle  except 
decedent,  who  was  retained  in  the  capacity  of  Chief 
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Engineer  aboard  the  "Coastal   Glacier"   until  his 
death  on  May  7,  1948. 

IV. 

That  decedent's  main  duties  were  to  keep  the 
"Coastal  Glacier"  in  mechanical  readiness  for  an- 
ticipated charters,  test  and  keep  the  machinery  of 
the  "Coastal  Glacier"  in  repair,  and  keep  watch 
on  the  vessel;  that  similar  duties  were  also  per- 
formed by  the  deceased  on  the  "Coastal  Forest." 

V. 

That  on  several  occasions  the  deceased  served  as 
Chief  Engineer  on  the  "Coastal  Glacier"  when 
she  was  involved  in  short  trips  about  Puget  Sound ; 
that  the  deceased  lived  aboard  the  vessel  and  was 
paid  monthly  wages;  that  the  employer.  Coastal 
Navigation  Company,  required  that  in  any  charter 
it  was  successful  to  obtain  for  the  "Coastal  Gla- 
cier" that  decedent  should  serve  aboard  the  vessel 
as  Chief  Engineer. 

VI. 

That  the  deceased  was  permanently  attached  to 
the  "Coastal  Glacier"  for  navigational  purposes  and 
his  death  occurred  while  on  his  way  down  to  the 
engine  room  of  the  "Coastal  Glacier"  presumably 
in  connection  with  his  duties  of  keeping  the  ma- 
chinery of  the  vessel  ready  for  navigational  pur- 
poses. 

Done  in  open  court  this  ....  day  of  February, 
1951. 

) 

Judge. 


36  /.  J.  O'Leary  etc.,  et  al. 

From  the  foregoing  Findings  of  Fact,  the  Court 
now  enters  its 

Conclusions  of  Law 
I. 

That  decedent  was  a  member  of  the  crew  of  the 
SS  "Coastal  Glacier"  at  the  time  of  his  death  in 
the  engine  room  of  said  vessel  on  May  7,  1948,  at 
Seattle,  Washington,  and  was  excluded  by  the  pro- 
visions of  §  3  (a)  (1)  from  the  provisions  and 
benefits  of  the  Longshoremen's  &  Harbor  Workers' 
Act. 

11. 

That  defendant's  motion  to  dismiss  plaintiff's 
complaint  for  injunction  be  denied  with  prejudice. 

III. 

That  the  petition  of  the  plaintiffs  for  injunction 
be  granted,  and  defendant  J.  J.  O'Leary,  as  Deputy 
Commissioner  of  the  Fourteenth  Compensation  Dis- 
trict under  the  Longshoremen's  &  Harbor  Workers' 
Act,  be  permanently  enjoined  and  restrained  from 
enforcing  that  certain  compensation  order  entered 
by  him  on  June  16,  1950,  awarding  to  Mrs. 
Genevieve  Long,  surviving  widow  of  decedent  Frank 
Long,  death  benefits  under  the  Longshoremen's  & 
Harbor  Workers'  Act,  and  that  said  order  be 
vacated,  set  aside  and  held  for  naught. 

Done  in  open  Court  this  ....  day  of  February, 
1951. 

) 

Judge. 
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Presented  by: 

/s/  EDAV.  S.  FRANKLIN, 

Attorneys  for  Plaintiffs. 

Approved  as  to  form  only. 
Notice  of  Presentation  waived: 

/s/  J.  CHARLES  DENNIS, 

U.  S.  District  Attorney. 


Attorney  for   Claimant,  Mrs. 
Genevieve  Long. 


Lodged  February  15,  1951. 


[Title  of  District  Court  and  Cause.] 

EXCEPTIONS  TO  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSION  OF  LAW  AND 
DECREE 

I. 

Intervenor  excepts  to  the  conclusion  of  law  and 
decree  on  tlie  grounds  that  same  are  contrary  to 
law  and  further  excepts  to  the  entry  of  the  proposed 
decree  granting  an  injunction  and  vacating  the 
order  of  the  Deputy  Commissioner  on  the  grounds 
that  same  is  premature. 

II. 

Intervenor  excepts  to  the  entry  of  any  Hndings 
of  fact  by  the  Court  on  the  grounds  and  for  the 
reason  that  the  Court  is  empowered  only  to  grant 
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an  injunction  on  the  basis  that  the  compensation 
order  is  "not  in  accordance  with  law"  as  provided 
in  Section  921  of  Title  33  U.S.C.A. 

III. 

Intervenor  excepts  to  the  proposed  findings  of 
fact  as  to  form  in  the  following  particulars : 

1.  Intervenor  excepts  to  proposed  finding  of 
fact  No.  Ill  insofar  as  the  same  states  "who  was 
retained  in  the  capacity  of  chief  engineer,"  for  the 
reason  that  the  evidence  and  the  payroll  records 
conclusively  show  that  he  was  retained  in  the 
cajDacity  of  watchman. 

2.  Intervenor  excepts  to  finding  of  fact  No.  IV 
insofar  as  the  same  states  that  the  decedent's  main 
duties  were  to  keep  the  Coastal  Glacier  in  me- 
chanical readiness  and  to  test  and  keep  the  machinery 
of  the  Coastal  Glacier  in  repair  and  keep  watch 
on  the  vessel,  for  the  reason  that  the  evidence  was 
conclusively,  and  the  Court  stated  in  its  memo- 
randum opinion  at  page  2,  that  Long's  "main  duty 
was  to  keep  watch." 

3.  Intervenor  excepts  to  finding  of  fact  No.  VI 
insofar  as  the  same  finds  that  the  deceased  was 
attached  to  the  Coastal  Glacier  for  navigational 
puri:)oses,  on  the  ground  that  the  evidence  was  and 
the  Commissioner  found  that  he  was  attached  to 
the  vessel  for  non-navigational  purposes. 

IV. 

Intervenor  excepts  to  the  proposed  findings  of 
fact  for  their  failure  to  include  the  following: 
1.     Intervenor  excepts  to  the  failure  of  the  Court 
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to  find  that  the  vessel  made  no  trips  from  SeiJtmber, 
1947,  until  May  2,  1948,  and  that  during  that  time 
it  remained  tied  to  the  dock. 

2.  Inter venor  excepts  to  the  failure  of  the  Court 
to  find  that  the  deceased  was  carried  on  the  payroll 
records  of  the  company  as  a  watchman. 

3.  Intervenor  excepts  to  the  failure  of  the  Court 
to  find  that  at  the  time  of  his  injury  the  deceased 
was  performing  service  for  his  employer  in  his 
capacity  as  caretaker. 

/s/  J.  DUANE  VANCE, 

BASSETT  &  GEISNESS, 
Attorneys  for  Intervenor. 

[Endorsed] :     Filed  February  15,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Coastal  Navigation   Company,  a  Corporation, 
and   Fireman's   Fund   Insurance    Company,    a 
Corporation,   plaintiffs  herein;   and  to   Bogle, 
Bogle   &   Gates,   plaintiffs'    attorneys;   and   to 
Mrs.  Genevieve  Long,  intervenor,  and  J.  Duane 
Vance,  her  attorney: 
Notice  is  hereby  given  that  the  defendant  above 
named,  J.  J.  O'Leary,  Deputy  Commissioner,  Four- 
teenth Compensation  District,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit  from   the   Order   entered   in  the   above   court 
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January  30,  1951,  and  the  order  entered  on  the  15th 
day  of  February,  1951,  and  each  thereof. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  JOHN  E.  BELCHER, 

Asst.  U.  S.  Attorney. 
Copies  mailed. 

[Endorsed] :     Filed  March  23,  1951. 


Federal  Security  Agency,  Bureau  of  Employees' 
Compensation,  Before  J.  J.  O'Leary,  Deputy 
Commissoner,  Fourteenth  Compensation  Dis- 
trict. 

Case  No.  1091-1 

GENEVIEVE  LONG,  Widow  of  Deaceased, 

Claimant, 

vs. 

COASTAL  NAVIGATION  COMPANY, 

Employer, 

FIREMAN'S  FUND  INSURANCE  COMPANY, 

Carrier. 

TRANSCRIPT  OF  TESTIMONY  AT  HEARING 

Pursuant  to  notice  this  matter  was  heard  before 
J.  J.  O'Leary,  Deputy  Commissioner,  Federal  Se- 
curity Agency,  Bureau  of  Employees'  Compensa- 
tion, Seattle,  Washington,  on  April  27,  1950. 
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Appearances : 

MR.  J.  DUANE  VANCE, 

Attorney,  Representing  the  Claimant. 

BOGLE,  BOGLE  &  GATES,  By 
MR.  E.  S.  FRANKLIN, 

Attorneys  for  Employer  and  Carrier, 
Central  Bldg.,  Seattle. 

Proceedings 

Deputy  Commissioner  J.  J.  O'Leary:  This  hear- 
ing is  upon  the  application  of  Mrs.  Genevieve  Long, 
who  as  surviving  wife  of  Francis  L.  Long  has  filed 
a  claim  for  death  benefits  in  consequence  of  the 
death  of  her  husband  on  May  7,  1948,  while  he  was 
employed  by  Coastal  Navigation  Company,  death 
allegdly  having  resulted  from  an  injury  sustained 
by  the  deceased  on  May  2,  1948,  at  or  near  Kirkland, 
AYashington,  aboard  the  vessel  "Coastal  Glacier." 
No  report  of  this  alleged  injury  was  filed  by  the 
employer,  and  the  claim  for  death  benefits  was  filed 
in  the  office  of  the  Deputy  Commissioner  on  De- 
cember 12,  1949. 

Now,  Mr.  Vance,  will  you  be  good  enough  to  state 
for  the  record  just  what  is  the  basis  of  your  claim 
at  this  time'? 

Mr.  Vance:  The  basis  of  the  claim  is  that  Mr. 
Francis  L.  Long  sustained  an  injury  aboard  the 
"Coastal  Glacier"  on  or  about  May  first  or  second, 
1948,  which  resulted  in  his  death  several  days  later ; 
that  at  the  time  of  the  injury  his  emplojTnent  was 
in  the  nature  of  a  harbor  worker,  bringing  him 
within  the  purview  of  the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act,  and  as  the  result 
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of  said  injuiy  and  death  his  surviving  spouse,  Mrs. 
Genevieve  Long,  is  entitled  to  compensation  under 
that  Act. 

Deputy  Conunissioner :  Mr.  Franklin,  wall  you 
please  state  the  position  of  the  employer  and  car- 
rier? [2*] 

Mr.  Franklin:  The  position  of  the  employer, 
Coastal  Navigation  Company,  and  the  carrier.  Fire- 
man's Fund  Insurance  Company,  is  that  the  de- 
ceased did  not  die  of  an  injury  sustained  in  the 
course  of  his  employment  on  May  2,  1948.  It  is 
further  denied  that  both  the  decedent,  Francis  L. 
Long,  and  his  former  employer.  Coastal  Navigation 
Company,  were  subject  to  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  at  the  time  of 
the  alleged  injur}'  of  the  decedent.  It  is  further 
denied  that  the  claim  tiled  by  Mrs.  Genevieve  Long 
was  filed  within  the  period  required  by  the  statute 
of  limitations.  It  is  further  alleged  by  the  em- 
ployer and  carrier  that  at  the  time  of  the  last  illness 
of  the  deceased,  he  was  a  member  of  the  crew  of 
the  S.  S.  Coastal  Glacier  and  was  not  under  the 
jurisdction  of  the  Longshoremen's  and  Harbor 
AVorkers'  Compensation  Act. 

As  an  alternative  defense,  employer  and  carrier 
assert  that  the  Coastal  Glacier  was  a  decommis- 
sioned vessel  at  the  time  of  decedent's  death  and 
deceased  was  subject  to  the  State  Workmen's  Com- 
pensation Act. 

Mr.  Vance:     I  will  call  Miss  Krafve.  [3] 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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MISS  BETTY  MARION  KRAFVE. 

being  first  duh'  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Vance: 

Deputy  Commissioner:     State  your  full  name? 

A.     Betty  Marion  Krafve. 

Q.  (By  Mr.  Vance) :  Miss  Krafve,  what  is  your 
occupation  ? 

A.  Medical  Record  Librarian  at  U.  S.  Marine 
Hospital. 

Q.  And  as  such  do  you  have  custody  of  the 
clinical  records  of  the  hospital?  A.     Yes,  sir. 

Q.  You  are  here  in  response  to  a  subpoena, 
requesting  you  to  bring  with  you  the  records  per- 
taining to  the  illness  and  death  of  Francis  L.  Long, 
are  you?  A.     Yes. 

Q.     Do  you  have  those  records  with  you? 

A.     Yes,  sir;  I  have. 

Q.  Referring  to  Claimant's  Exhibit  1,  will  you 
please  state  what  that  is? 

Mr.  Franklin:  Employer  and  carrier  will  stipu- 
late that  the  clinical  record  referred  to  as  Claimant 's 
Exhibit  1  are  the  records  of  the  L".  S.  Marine  Hos- 
pital pertaining  to  the  deceased  and  may  be  intro- 
duced in  evidence. 

Deputy  Commissioner:  The  record  of  the  L^.  S. 
Marine  Hospital  is  identified  as  Register  Xo.  [4] 
51-020,  and  will  be  received  in  evidence  and  will  be 
marked  Claimant's  Exhibit  1. 
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Cross-Examination 
By  Mr.  Franklin: 

Q.  Miss  Krafve,  you  are  attached  to  the  staff 
of  the  U.  S.  Marine  Hospital?  A.     Yes. 

Q.  And  that  is  an  institution  that  cares  for 
merchant  seamen  who  become  sick  and  ill? 

A.     Yes. 

Mr.  Franklin:     That  is  all,  thank  you. 

(Witness  excused.) 
Mr.  Vance:     1  will  call  Mr.  Haas.  [5] 

HARLAN   C.   HAAS 

called  as  a  witness  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Vance: 

Mr.  O'Leary:  State  your  full  name  and  home 
addres>s  ? 

A.     Harlan  C.  Haas. 

Q.     Where  do  you  live? 

A.     Kirkland,  Washington. 

Q.     (By  Mr.  Vance.)     What  is  your  occupation? 

A,  I  am  caretaker  for  Coastal  Navigation  Com- 
pany. 

Q.     What  do  you  take  care  of? 

A.  "Coastal  Forest,"  "Coastal  Glacier,"  and 
the  Yard. 
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Deputy  Commissioner:  Those  are  the  vessels, 
'^Coastal  Forest"  and  ''Coastal  Glacier"? 

A.     Yes. 

Q.  (By  Mr.  Vance) :  Did  you  say  you  also 
take  care  of  the  yard? 

A.  Yes,  sir.  Since  they  bought  the  Yard,  I  take 
care  of  the  Yard. 

Q.     How  old  a  man  are  you? 

A.     I  will  be  sixty  in  October. 

Q.     What  has  been  your  occupation  in  the  past? 

A.     I  am  a  painter  by  trade. 

Q.     Have  you  ever  gone  to  sea?  [6] 

A.     No,  I  have  not. 

Q.  You  never  served  as  a  member  of  the  crew 
of  a  vessel?  A.     No. 

Q.  When  were  you  first  employed  by  the  Coastal 
Navigation  Company?  A.     May  4,  1948. 

Q.     AVho  hired  you? 

A.     Coastal  Navigation  Company. 

Q.     What  person  hired  you  ?  A.     Mr.  Clapp. 

Q.     Do  you  know  Mr.  Clapp 's  first  name? 

A.     Norton. 

Q.  Where  did  you  first  interview  Mr.  Clapp 
about  the  job? 

A.  I  saw  him  first  on  Thursday.  That  would  be 
the  sixth  of  May  when  I  first  saw  Mr.  Clapp. 

Q.     What  day  of  May? 

A.     Sixth  day  of  May. 

Q.  I  think  you  stated  a  minute  ago  you  were 
hired  on  the  fourth. 

A.     Mr.  Long  told  me  I  was  to  stay  there  until 
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Mr.  Clapp  came  and  I  understood  at  that  time  I 

was  hired. 

Q.     You  first  talked  to  Mr.  Long  about  the  job? 

A.  Yes.  Mr.  Long  was  planning  to  go  back  to 
Minnesota  for  a  vacation  and  he  told  me  to  come 
down  there  on  the  first  but  I  could  not  come  on 
the  first,  so  that  was  on  Saturday.  [7] 

Q.  When  did  you  first  talk  to  Mr.  Long  about 
the  job? 

A.     About  two  or  three  days  l^efore  the  first. 

Q.  About  two  or  three  days  before  the  first  of 
May?  A.     Yes. 

■   Q.     That  was  Mr.  Frank  Long? 

A.  That  was  Mr.  Frank  Long.  He  asked  me 
at  that  time  if  I  would  take  care  of  the  vessel  while 
he  was  gone  and  I  told  him  I  didn't  know  anything 
about  it  but  I  would  take  his  place  and  he  said  he 
would  speak  to  the  Company  about  it. 

Q.  In  that  interview  did  Mr.  Long  tell  you 
what  the  nature  of  the  duties  would  be  in  his  ab- 
sence ? 

A.  No,  he  did  not.  He  told  me  he  would  come 
down  and  he  would  show  me  what  to  do. 

Q.  He  told  you  generally  what  the  job  consisted 
of,  did  he  not  ? 

A.  Yes,  to  keep  the  boat  clean  and  in  charge  of 
electricity. 

Q.  When  did  he  tell  you  he  planned  to  go  back 
to  Minnesota? 

A.  He  was  to  leave  on  the  fourth  or  the  third 
or  fourth,  I  have  forgotten  now  which. 
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Q.     That  would  have  been  what  day  in  the  week  ? 

A.  The  fourth  was  on  Tuesday,  so  that  would 
be  Monday  or  Tuesday,  I  forget  which. 

Q.  What  arrangements  did  you  make  with  him 
about  coming  down  to  the  boat?  [8] 

A.  I  was  to  come  down  there  and  he  was  to 
teach  me  what  to  do. 

Q.  What  day  of  the  week  were  you  going  to  go 
down  to  the  boat? 

A.     I  was  supposed  to  be  there  on  Saturday. 

Q.     What  happened?   Tell  us  in  your  own  words. 

A.  On  Saturday  the  wife  and  I  had  to  come  to 
Seattle  on  business.  We  live  in  Kirkland  and  had 
to  come  on  business.  Our  business  took  us  longer 
than  we  thought  it  would  and  I  didn't  get  down  on 
Saturday,  which  was  the  first  of  May,  so  I  didn't 
get  down  until  Sunday  and  I  went  down  there  about 
one  o'clock  and  Long  was  not  home,  so  I  went  back 
home  and  then  I  went  back  on  Monday  about  ten 
o'clock  and  still  didn't  find  no  one  there;  so  there 
was  an  old  fisherman,  who  comes  out  quite  often; 
and  he  came  up  about  one  o'clock,  I  should  judge, 
and  I  happened  to  be  home  that  day  on  account  of 
the  wife  being  sick,  so  I  was  home  and  I  didn't  go 
down  to  the  boat  and  this  old  fellow  said  Mr.  Long 
wanted  to  see  me  and  I  went  down  to  the  boat  and 
found  him  in  his  cabin  and  he  said  he  had  slipped 
and  got  hurt. 

Mr.  Franklin:  The  employer  and  carrier  objects 
to  any  statements  alleged  to  have  been  made  by  the 
decedent    to    this    or    any    other    witnesses    on    the 
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ground  that  it  is  incompetent  unless  supported  by 

corroborating  evidence. 

Deputy  Commissioner:  Was  anyone  present  [9] 
when  Mr.  Long  made  that  statement  ? 

Witness :     No. 

Deputy  Commissioner:  I  will  sustain  the  objec- 
tion. 

Mr.  Vance:  They  are  corroborated  by  clinical 
evidence,  Exhibit  1,  the  statements  and  history  hav- 
ing been  given  to  the  hospital  by  the  deceased.  I 
know  you  have  had  no  opportunity  to  see  the  exhibit. 

Deputy  Commissioner:  Subject  to  corroboration, 
I  will  allow  the  question. 

Q.  (By  Mr.  Vance) :  Tell  us  what  Mr.  Long 
told  you  at  that  time. 

A.     He  told  me  he  had  slipped  and  fell. 

Q.     Did  he  tell  you  where  that  fall  had  occurred? 

A.     He  said  when  he  went  to  the  engineroom. 

Q.     The  engineroom  of  what? 

A.     Coastal  Glacier. 

Q.    And  what  was  his  condition  at  that  time? 

A.  He  seemed  to  be  sick  and  he  didn't  feel  very 
good. 

Q.  Where  did  this  take  place  and  where  were 
you  at  this  time? 

A.  I  was  in  the  cabin  talking  to  him  and  he  was 
in  his  bunk  on  the  Coastal  Glacier. 

Q.  Just  go  ahead  and  tell  us  what  happened 
then. 

A.  AVell,  I  went  in  and  he  said:  "I  sUpped  and 
hurt  myself."  [10] 
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Mr.  Franklin:  It  is  understood,  Mr.  O'Leary, 
that  my  objection  applies  to  all  this  testimony,  sub- 
ject to  its  corroboration. 

Deputy  Commissioner:     That's  correct. 

Witness  (Continuing):  So  I  says  to  him: 
"Frank,  we  should  get  a  doctor."  "No,"  he  says, 
"Let's  wait  until  tomorrow."  "No,"  I  says,  "You 
should  get  a  doctor  today.  When  did  you  slip?" 
And  he  said  Sunday  and  he  said,  "Do  you  know 
of  a  good  doctor?"  and  I  says,  "I  don't  know  of 
any.  I  am  a  stranger  in  town."  And  he  says,  "Go 
and  find  one"  and  I  tried  to  find  one  and  I  went 
to  the  Kirkland  Hospital  and  talked  to  this  here 
doctor  that  came  down  here.  I  have  forgotten  his 
name. 

Q.  Did  you  notice  Mr.  Long's  physical  condition, 
anything  unusual  about  him?  A.     No. 

Q.  Did  you  notice  any  injury  that  he  appeared 
to  have  of  any  kind? 

A.  No;  I  didn't,  no.  I  didn't  know  anything 
about  what  was  the  trouble  until  the  doctor  was 
there. 

Q.  Did  you  attempt  to  do  anything  for  Mr.  Long 
before  the  doctor  arrived? 

A.  He  asked  for  a  glass  of  milk  and  I  gave  him 
a  glass  of  milk. 

Q.  And  what  happened?  Was  he  able  to  retain 
the  milk?  [11] 

A.     No,  hardly  any.   He  throwed  it  up. 

Q.  Did  you  have  occasion  to  look  at  Mr.  Long's 
stomach?  A.     Not  until  the  doctor  came. 
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Q.     What  hapened  when  the  doctor  came? 

A.  The  doctor  examined  him  and  said,  "We  have 
got  to  take  you  to  the  hospital"  and  I  ^Yent  with 
the  doctor  to  a  'phone  and  the  doctor  called  up  and 
found  he  was  subject  to  the  Marine  Hospital.  Then 
I  went  back  and  took  care  of  Mr.  Long  until  the 
ambulance  came. 

Q.  Did  you  have  occasion  to  see  Mr.  Long  in 
the  presence  of  the  doctor "?  A.     Yes,  I  did. 

Q.     What  was  his  condition? 

A.     He  was  swollen  quite  large. 

Q.     Where  was  the  swelling? 

A.     Right  lower  abdomen. 

Q.     What  kind  of  a  swelling  was  it? 

A.     I  can't  explain  that. 

Q.     How  big? 

A.  About  as  big  around  as  the  size  of  a  quart 
jar  lid,  I  would  say. 

Q.  When  did  you  then  take  over  your  present 
duties  there? 

A.  I  stayed  right  there.  I  never  left  the  boat 
after  that.  After  he  left  I  stayed  on  the  boat. 

Q.     Where  is  it  these  boats  are  anchored  ?  [12] 

A.     Anchored  at  Kirkland. 

Q.     At  a  dock  or  what  ? 

A.    At  a  dock,  yes,  sir. 

Q.     Did  the  dock  have  a  name? 

A.  It  used  to  be  known  as  the  old  Ballinger 
Dock. 

Q.     Just  briefly  describe  that  dock. 

A.     It  is  about  200  feet  long  and  four  feet  wide. 
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Q.  AVhat  facilities  are  there,  in  the  way  of 
buildings  and  equipment? 

A.  A  long  building  on  the  lot  and  it  is  all  cement 
floor. 

Q.     It  is  all  one  building?  A.     Yes. 

Q.  And  what  is  that  building  used  for?  What 
is  its  nature?  A.     It  is  used  as  storage. 

Q.  Storage  of  what  kind  of  material?  What  is 
stored  in  it  ?  A.     Steel  rope  and  so  on. 

Mr.  Franklin:     May  I  interrupt? 

Q.  When  was  that  acquired  by  Coastal  Naviga- 
tion Company? 

A.  That  was  not  acquired  by  the  Company  until 
September  of  last  year. 

Q.     September  of '49? 

A.     After  Mr.  Long  passed  away. 

Q.  (By  Mr.  Vance)  :  At  the  time  of  Mr.  Long's 
death,  what  boats  were  [13]  anchored  there? 

A.     Coastal  Forest  and  Coastal  Glacier. 

Q.     There  were  no  other  boats  there? 

A.     No  other  boats,  no,  sir. 

Q.  When  j^ou  took  over  there  on  that  day,  what 
duties  were  you  to  perform? 

A.  When  I  took  over  there  I  was  just  to  keep 
the  boats  clean.  That  was  my  duties.  I  would  say 
it  was  his  duties,  the  same  as  I  am  now,  to  keep 
them  clean. 

Q.  You  are  referring  to  both  the  Coastal  Glacier 
and  the  Coastal  Forest?  A.     Yes,  sir. 

Q.     What  do  you  mean  by  keeping  them  clean? 

A.  Keeping  them  swept  down  and  washed  up 
and  keeping  them  clean  in  general. 
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Q.  Do  you  have  any  duties  with  reference  to 
keeping  a  watch  on  the  boats  to  keep  trespassers 
off? 

A.  Yes,  sir.  I  do.  I  have  orders  to  keep  them 
off.  They  are  allowed  on  the  dock  but  not  on  the 
boats  whatsoever. 

Q.  Did  you  have  any  duties  in  connection  with 
navigation  of  the  boats?  A.     No,  sir. 

Q.  You  have  been  there  ever  since  that  time, 
have  you?  A.     I  have. 

Q.  And  Mr.  Long  died,  did  he,  without  returning 
to  the  [14]  boat? 

A.     He  never  came  back;  no. 

Q.  How  long  had  you  known  Mr.  Long  prior  to 
that? 

A.  I  would  say  maybe  two  weeks.  I  would  not 
think  much  more  than  that.  I  was  not  employed 
at  the  time.  I  used  to  go  down  there  fishing.  We 
could  fish  off  the  dock  but  not  off  the  boats. 

Q.  Is  that  how  you  became  acquainted  with  him, 
by  going  down  there  fishing?  A.     That's  right. 

Q.     How  are  those  boats  moored  to  the  dock  ? 

A.     Tied  there  with  ropes. 

Mr.  Vance:     I  think  that  is  all. 

Cross-Examination 

By  Mr.  Franklin: 

Q.     Mr.  Haas,  do  you  know  what  Mr.   Long's 
occupation  was? 
A.     He  told  me  that  he  was  a  Chief  Engineer. 
Q.     Do  you  know  how  long  he  had  been  attached 
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to  the  boat  or  associated  with  the  Coastal  Glacier 

as  Chief  Engineer  before  his  death? 

A.  He  told  me  he  had  been  with  them  for  three 
years. 

Q.  Did  he  tell  you  that  he  had  joined  the  vessel 
in  Alaska  as  Chief  Engineer? 

A.  I  believe  that  he  did.  I  wouldn't  say  for  sure 
because  I  don't  remember.  [15] 

Q.  When  you  first  made  his  acquaintance,  where 
was  he  living? 

A.     He  was  living  on  the  Coastal  Glacier. 

Q.  What  duties  as  Chief  Engineer  did  Mr.  Long 
perform  on  the  Coastal  Glacier  to  your  knowledge 
from  what  you  saw? 

A.  I  know  he  run  the  auxiliaries.  He  told  me 
he  had  to  run  the  auxiliaries  to  keep  up  the  elec- 
tricity. 

Q.  What  do  you  mean  by  running  the  auxil- 
iaries ? 

A.  An  auxiliary  is  what  they  charge  the  elec- 
tricity for  the  boats. 

Q.  How  is  the  Coastal  Glacier  powered?  Diesel 
power?  A.     Yes,  sir. 

Q.  And  what  other  work,  mechanical  work  or 
engineering  work,  did  Mr.  Long  perform  aboard 
the  vessel  to  your  knowledge? 

A.  As  to  that  I  couldn't  say  altogether  because 
I  was  not  there  all  the  time.  I  was  only  there  two 
or  three  times,  three  or  four  may  be. 

Q.     Did  3^ou  ever  see  him  operate  the  generator? 

A.  No.  I  never  did  see  him.  I  never  was  in  the 
engineroom  until  I  took  over. 
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Q.  Did  you  see  him  work  on  the  engines  of  the 
Coastal  Glacier?  A.     No.    I  never  did. 

Q.  Do  you  know  whether  or  not  he  maintained 
the  engines  of  the  Coastal  Glacier  and  kept  them 
in  good  rimning  order  and  [16]  good  condition? 

A.     I  know  they  were  in  good  running  condition. 

Q.     You  are  not  a  diesel  engineer  yourself? 

A.     No,  sir. 

Q.     And  you  are  not  a  marine  engineer? 

A.     No. 

Q.  And  since  Mr.  Long's  death,  who  has  at- 
tended to  the  engineering  and  maintenance  of  the 
Coastal  Glacier?  A.     John  Nitson. 

Q.     Who  is  he? 

A.     He  is  a  chief  engineer. 

Q.  And  how  frequently  does  Mr.  Nitson  visit 
the  Coastal  Glacier  for  the  purpose  of  overhauling 
and  maintaining  the  Coastal  Glacier? 

A.  He  turns  over  the  large  engines  on  there  to 
keep  them  in  working  condition  about  once  a  month. 

Q.  Now  where  did  you  say  the  light  came  from 
on  the  Coastal  Glacier? 

A.     They  come  from  batteries. 

Q.     And  from  what  motors,  main  or  auxiliares? 

A.     Auxiliaries. 

Q.  Do  you  know  what  duties  Mr.  Long  had  in 
connection  with  maintaining  the  auxiliary  motors? 

A.     Do  I  know  what? 

Q.  Do  you  know  what  work  Mr.  Long  engaged 
in.  in  maintaining  the  auxiliary  motors  ?  [17] 

A.     I  know  that  he  had  to  run  them  everv  dav. 
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Q.  And  in  addition  to  that,  you  say  the  generator 
was  run  every  day? 

A.     That's  right. 

Q.  Do  you  know  at  the  time  of  Mr.  Long's  death 
whether  the  Coastal  Glacier  was  kept  up  so  that 
she,  if  she  had  a  charter  or  trip,  she  could  immedi- 
ately be  put  in  service? 

A.     Yes,  sir.    She  was  ready  to  go  any  time. 

Q.  ^Ir.  Haas,  referring  to  this  conversation — 
and  I  am  not  waiving  my  objection  to  competency 
but  only  in  the  event  it  is  held  competent — I  will 
ask  you  if  Mr.  Long  told  you  where  he  was  going 
at  the  time  of  his  alleged  accident? 

A.     He  was  going  to  Minnesota. 

Q.  No.  You  said  that  he  slipped  on  a  portion 
of  the  Coastal  Glacier. 

A.     Oh,  yes ;  he  had  slipped. 

Q.     And  what  stairway  had  he  slipped  on? 

A.     He  didn't  tell  me  exactly  where  he  slipped. 

Q.  Did  he  tell  you  whether  it  was  on  the  vessel 
or  up  town  some  place? 

A.  He  told  me  he  slipped  going  into  the  engine- 
room. 

Q.  Did  he  tell  you  why  he  was  going  into  the 
engineroom?  A.     No,  he  didn't. 

Q.  Would  you  tell  us,  Mr.  Haas,  the  approxi- 
mate length  of  the  Coastal  Glacier?  [18] 

A.     One  hundred  fourteen  feet. 

Q.     Could  you  give  us  her  beam? 

A.     About  thirty  feet. 

Q.     And  she  is  diesel  powered? 
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A.     By  2/20  horsepower  diesel. 

Q.  And  tliey  require  the  services  of  a  diesel  en- 
gineer to  operate?  A.     That's  right. 

Q.  And  you  said  Mr.  Long  was  a  diesel  engi- 
neer ?  A.     Yes. 

Q.  Since  you  have  been  employed  on  the  Coastal 
Glacier  since  1948,  has  that  vessel  put  to  sea  for 
various  trips  from  time  to  time? 

Mr.  Vance:  I  am  objecting  to  that.  I  think  it 
is  immaterial  what  trips  the  boat  made.  I  don't 
think  it  is  definite. 

Mr.  Franklin:  I  think  it  goes  into  the  general 
picture  that  the  vessel  was  ready  and  willing  to 
sail  when  chartered  or  was  available. 

Deputy  Commissioner:  I  think  I  will  allow  the 
question. 

A.  It  was  ready  to  go  because  it  went  out  in 
September  after  I  took  over. 

Q.  (By  Mr.  Franklin) :  And  has  gone  out 
since  ? 

A.     And  has  gone  out  since.  [19] 

Redirect  Examination 
By  Mr.  Vance: 

Q.  Are  your  duties  confined  to  the  Coastal 
Glacier?  A.     Both  boats. 

Q.     And  what  about  Mr.  Long's  duties? 

A.     Same  thing. 

Q.  Are  there  two  different  things  you  run,  gen- 
erators and  auxiliaries?  A.     That  is  all  one. 

Q.     And  you  run  them  every  day? 

A.     Run  them  every  day. 
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Q.     What  kind  of  a  motor  is  thaf? 

A.  It  is  a  diesel  engine;  about  like  on  an  auto- 
mobile, self-starter,  an  electric  starter. 

Q.     How  did  you  learn  to  operate  that? 

A.     Mr.  Norton  Clapp  showed  me  how. 

Q.  And  the  sole  purpose  of  that  is  to  keep  up 
the  electricity? 

A.     That  keeps  up  the  electricit}^ 

Q.  Would  you  say  the  boat  went  out  in  Sep- 
tember of  1948?  A.     Yes,  in  '48. 

Q.  When  she  went  out  on  that  occasion  did 
you  go  with  her?  A.     No,  I  didn't. 

Mr.  Vance:     I  think  that  is  all.  [20] 

Recross- Examination 
By  Mr.  Franklin : 

Just  one  last  question. 

Q.  Mr.  Haas,  I  believe  you  testified  you  did  not 
attiempt  to  maintain  or  keep  the  engines  in  repair 
like  Mr.  Long  did.  A.     No. 

Mr.  Vance:  I  object  to  that.  There  is  no  evi- 
dence to  that  effect. 

Q.  (By  Mr.  Franklin) :  When  Mr.  Long  was 
aboard  the  vessel,  who  kept  the  engines  in  repair? 

A.     I  judged  Mr.  Long  did. 

Q.  When  you  took  over,  it  was  necessary  to 
employ  a  chief  engineer  for  that  job? 

A.     Yes. 

Q.     Because  you  are  not  a  chief  engineer? 

A.     No,  I  am  not. 
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Redirect  Examination 
By  Mr.  Vance: 

Q.     What  does  Mr.  Nitson  do? 

A.  He  is  a  chief  engineer  and  does  whatever  is 
to  be  done. 

Q.     How  often? 

A.     Supposed  to  be  there  once  a  month. 

Q.     What  does  he  do  there? 

A.  He  looks  over  and  checks  over  all  machinery. 
If  I  run  into  trouble  he  fixes  it. 

Q.  (By  Mr.  O'Leary)  :  What  is  your  salary  by 
the  week  or  month  ?  [21] 

A.     By  the  month  $250.00. 

Q.     Do  you  sleep  on  board  the  Coastal  Glacier? 

A.     Yes,  sir. 

(Witness  excused.) 

ALLEN  H.  LINK 

called  as  a  witness  on  behalf  of  the  claimant,  being 
first  duly  sworn,  testified  as  follows: 

Deputy  Commissioner :  State  your  full  name  and 
home  address? 

A.  Allen  H.  Link;  home  address  is  7208  Inter- 
laaken  Drive,  Tacoma,  Washington. 

Direct  Examination 

By  Mr.  Vance : 

Q.  Mr.  Link,  do  you  have  any  relation  to  the 
Coastal  Navigation  Company? 
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A.  Yes.  I  am  Secretary  and  Treasurer  of  the 
Coastal  Navigation  Company,  and  also  Director. 

Q.  And  wliat  vessels,  if  any,  do  the  Coastal 
Navigation  Company  own? 

A.     Coastal  Forest  and  Coastal  Glacier. 

Q.     When  were  they  acquired  by  the  Company  ? 

A.  I  believe  it  was  early  in  1946.  That  is  my 
recollection. 

Q,     What  kind  of  vessels  are  those? 

A.  They  were  originally  built  for  war  purposes 
and,  as  I  gathered,  they  were  called  FS's.  To  my 
knowledge  they  were  [22]  two  types  of  FS  vessels 
built  in  Bellingham  for  the  Army  or  Navy,  I  forget 
which,  one  115  feet  long  and  another  I  believe  140 
and  they  Avere  built  specifically  for  use  in  Alaska 
ports  and  waters.  They  had  a  special  draft  and 
special  build  that  enabled  them  to  do  a  good  job 
in  Alaskan  waters. 

Q.  When  these  two  vessels.  Coastal  Glacier  and 
Coastal  Forest,  were  acquired  by  the  Company, 
what  was  the  intent  of  the  Company  as  to  the  use 
of  those  vessels? 

A.  We  bought  these  two  vessels  at  a  surplus 
sale  up  in  Seward  and  it  was  our  intention  to  have 
those  vessels  augment  to  some  extent  our  Alaska 
Transportation  Company  service  to  Alaska  in  that 
we  would  be  able  to  haul  freight  and  passengers 
with  these  115  foot  vessels  into  our  own  and  other 
ports  in  South  Eastern  Alaska.  So  when  we  pur- 
chased them  we  brought  them  down  to  Ketchikan 
and  put  them  in  the  yards  there  and  more  or  less 
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reconverted  the  vessels  into  combination  passenger 
and  freight  vessels  to  put  them  into  this  operation 
of  port  to  port  call. 

Q.     Were  they  ever  used  for  that  purpose? 

A.     Only  the  Coastal  Glacier.  The  Coastal  Forest 
was  ready  but  she  never  made  a  trip. 

Q.     How   many   trips    did    the    Coastal    Glacier 
make  I  A.     Just  one. 

Q.     When? 

A.  I  think  it  was  in  '46;  along  the  latter  part  of 
'46.  [23]  I  think  that  is  my  recollection  of  it. 

Q.  Why  was  it  not  used  after  that  for  that  pur- 
pose? 

A.  We  had  spent  a  good  deal  on  the  vessels, 
around  $25,000.00,  I  think  it  was  on  each  one  of 
the  vessels,  in  reconverting  them,  setting  up  our 
docks  and  our  schedules  and  that  sort  of  thing, 
predicated  on  a  crew  which  was  hired  not  entirely 
out  of  Ketchikan  but  Ketchikan  or  Juneau  or  both 
of  them.  Our  Alaska  Transportation  agents  at  that 
time,  Mr.  Culbert  in  Ketchikan  and  Mr.  George  in 
Juneau,  hired  the  crews  for  both  the  Forest  and  the 
Glacier. 

Q.  May  I  interrupt  at  that  point?  What  was 
hired  in  the  nature  of  a  crew  at  that  time?  What 
did  it  consist  of  ? 

A.  It  consisted  of  a  master  and  chief  mate  and, 
I  presume,  second  mate.  I  can't  say  as  to  that. 
Sailors — I  think  there  were  four  or  five  sailors,  and 
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a  cook,  assistant,  and  chief  engineer  and  assistant 
engineer.  I  think  the  total  crew  at  that  time  con- 
sisted on  each  vessel  of  somewhere  in  the  vicinity 
of  about  nine  or  ten;  that  is  my  recollection,  ap- 
proximately nine  or  ten.  We  made  this  one  trip 
which  would  be  approximately  a  week's  duration 
and  when  we  got  back  into  our  home  port  one  of 
the  Unions  decided  that  our  crew  complement  was 
definitely  too  low  and  that  we  would  have  to  increase 
our  crew  complement,  as  I  recall  it,  to  thirteen,  and 
by  figuring  out  in  dollars  and  cents  the  requirement 
they  were  going  to  make  us  comply  with  and  with 
the  additional  complement,  and  [24]  I  believe  there 
were  some  additional  salaries  to  be  paid,  and  we 
felt  we  could  not  make  the  vessel  pay  for  itself  on 
the  projected  trips  and  we  tied  the  vessels  up  and 
they  were  tied  up  outside  of  Ketchikan,  I  believe, 
until  somewhere  in  March  of  1947. 

Mr.    Franklin:     Do   you    want    to    refresh   your 
recollection  by  these  log  books? 

A.  (Continuing) :  So  we  were  never  able  to 
get  any  change  in  the  complement  of  the  crew  or 
other  arrangements,  which  they  didn't  think  were 
satisfactory,  so  we  decided  to  bring  the  vessels  down 
to  Seattle,  which  was  done  in  March,  1947,  and  see 
whether  or  not  we  could  do  anything  along  the  line 
of  chartering  these  vessels  as  yachts  or  fishing  or 
any  other  purpose  of  a  charter.  So  we  moved  them 
down  and  got  in  touch  with  an  attorney  in  the  Hoge 
Building,  and  he  owned  this  Ballinger  Dock  and 
we  made  arrangements  with  him  to  tie  up  our  two 
vessels  there. 
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Q.  (By  Mr.  Vance)  :  And  tliey  have  been  tied 
up  there  until  this  time"?  A.     Yes,  sir. 

Q.  What  happened  to  the  creAv  that  brought 
the  vessels  down  from  Ward  Cove? 

A.  All  of  the  crew  of  both  vessels  that  brought 
them  down  from  Ward  Cove  were  discharged  in  a 
day  or  two,  or  two  or  three,  after  the  time  it  took 
to  clean  the  vessels  up  and  [25]  after  that  Mr.  Long, 
Chief  Engineer  of  the  Coastal  Glacier,  was  retained 
in  that  capacity  from  that  point  on  until  he  passed 
away.  He  was  the  only  member  of  the  crew  that  was 
retained. 

Q.     Of  both  vessels.  A.     Yes,  sir. 

Q.  Mr.  Link,  can  you  tell  me  approximately  how" 
many,  if  any,  trips  the  Coastal  Forest  made  from 
March,  1947,  until  the  death  of  Mr.  Long  ? 

A.  The  Coastal  Forest  to  my  knowledge  did  not 
make  any  outside  trips  at  all  and  when  I  say  "out- 
side" I  mean  just  outside  the  Lake. 

Q.  Do  you  know  how  many  trips,  if  any,  the 
Coastal  Glacier  made  between  March,  1947,  and  Mr. 
Long's  death? 

A.  Yes,  I  think  I  can  tell  you  that.  That  was 
March  of  '47  that  she  came  down  from  Ketchikan 
and  she  went  out  in  May  of  '47. 

Q.  You  have  some  notes  there.  As  we  go  along 
maybe  you  can  tell  us  where  she  went? 

A.  There  was  a  scout  set-up,  and  he  is  one  of 
the  officers  and  I  think  they  were  having  some  kind 
of  a  convention  here  and  he  took  out  as  I  recall  it 
forty  or  fifty  boy  scouts  taken  out  on  a  trip.  With- 
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out  referring  to  each  individual  the  log  will  tell  the 
exact  time.  In  August  and  September,  1947,  there 
was  a  fishing  trip  made  to  Cape  Flattery,  in 
that  [26]  general  vicinity. 

Q.  Cape  Flattery  is  a  point  just  off  the  North- 
west tip  of  the  State  here? 

A.  Yes.  June  27,  1947,  there  was  a  party  taken 
to  the  Crew  Race,  University  of  AVashington  Crew 
Race. 

Q.     That  was  just  in  the  Lake? 

A.  Just  in  the  Lake  and  in  September,  1947, 
there  was  a  fishing  trip  made  to  Campbell  River 
in  British  Columbia.  In  August,  1948,  it  was  taken 
out  only  for  compass  adjustment,  oil  and  fuel  and 
minor  adjustments  to  the  automatic  pilot. 

Q.  There  were  no  trips  between  the  fishing  trip 
to  Campbell  River  and  the  time  it  was  taken  out 
for  compass  adjustment? 

A.  No.  In  September  '48,  it  again  made  a  trip 
to  Campbell  River. 

Q.  Now,  when  this  boat  went  out  on  these  fish- 
ing trips,  who  sailed  on  her  as  crew? 

A.  As  far  as  the  crew  was  concerned — did  you 
say  since  March  '47? 

Q.     Yes. 

A.  The  trip  in  May,  which  was  the  Boy  Scout 
trip,  Mr.  Nitson  acted  as  Chief  Engineer  and  we 
had  a  cook  and  helper  and  he  would  have  some  of 
his  friends  act  as  helpers  or  sailors  or  whatever 
you  want  to  call  it.  There  was  no  actual  member 
of  the  crew  hired  to  do  that  other  than  the  cook 
and  chief  [27]  engineer. 
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Q.  Mr.  Clapp  and  his  friends  would  act  as 
Master,  Mate,  and  so  forth? 

A.  Yes.  Other  than  the  engineer  and  cook  there 
was  no  official  crew  members. 

Q.     Did  Mr.  Clapp  go  on  these  trips? 

A.    Yes. 

Q.     And  when  he  sailed,  he  sailed  as  master  *? 

A.     Yes,  sir. 

Q.  These  fishing  trips  in  August  and  September 
1947,  to  Cape  Flattery  and  Campbell  River,  you 
say  Mr.  Clapp  went  on  those  trips'? 

A.  They  were  primarily  pleasure  trips,  if  that 
is  what  you  are  getting  at,  yes. 

Q.     Yes.   Mr.  Clapp  is  the  principal  stockholder? 

A.    Yes. 

Q.  Did  Mr.  Long  sail  with  the  boat  on  those 
occasions  ? 

A.  Mr.  Nitson  worked  on  the  trip  of  May  '47  and 
without  checking  Mr.  Long's  period,  he  took  some 
vacations,  I  believe  he  was  gone,  so  we  hired  Mr. 
Nitson.  On  the  August  and  September  trips  Mr. 
Long  was  Chief  Engineer.  Again  in  June  '47,  Mr. 
Nitson  was  the  Chief  Engineer  on  that  trip  and 
whether  Mr.  Long  was  there  I  could  not  tell  you, 
but  Mr.  Nitson  went.  In  September  '47,  Mr.  Long 
went. 

Q.  Mr.  Long  was  custodian  of  both  the  vessels, 
was  he  not?  [28]  A.     Yes,  sir. 

Q.  He  had  the  duty  of  keeping  watch  and  keep- 
ing trespassers  off? 

A.     In  additon  to  his  duties.    His   other  duties 
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are  primarily  taking  care  of  the  boats.    We  have  a 
cyclone  fence  all  around  the  property  and  his  major 
duties  are  to  keep  watch. 

Q.     And  to  keep  the  vessels  clean? 

A.     Yes,  sir. 

Q.     And  to  keep  them  oiled?  A.     Yes,  sir. 

Q.  And  to  report  any  major  difficulties,  I  sup- 
pose, for  repair?  A.     Yes,  sir. 

Q.  Was  Mr.  Long  a  member  of  the  Marine  Engi- 
neers' L'nion? 

A.     I  could  not  tell  you  that.   I  don't  know. 

Q.  When  the  vessel  was  up  in  Ward's  Cove, 
did  she  have  a  crew  aboard  ? 

A.  There  was  a  skeleton  crew  aboard  of  some 
nature  at  Ward's  Cove.  I  would  have  to  check  the 
records  but  there  was  a  skeleton  crew  of  some 
nature  aboard,  because  I  know  Mr.  Long  was  one  of 
them  and  I  think  there  were  probably  on  each,  two 
or  three  on  each  vessel.  That  would  be  my  guess  at 
the  time  they  were  tied  up. 

Q.  The  Coastal  Forest  is  in  operating  condition, 
is  it?  A.     Yes,  sir.  [29] 

Mr.  Vance :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Franklin: 

Q.  Mr.  Link,  the  Coastal  Glacier  is  a  docu- 
mented vessel?            A.     Yes. 

Q.  With  the  Customs,  a  department  of  the 
United  States  Government?  A.     Yes. 
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Q.  And  Mr.  Long  you  say  first  joined  the  Coastal 
Glacier  as  Chief  Engineer  when? 

A.     On  August,  1946. 

Q.  And  had  he  remained  attached  to  the  vessel 
up  until  the  time  of  his  death? 

A.  Yes,  up  until  the  period  he  wanted  to  get  off 
for  vacation. 

Q.  Did  he  make  several  trips  away  from  the 
vessel  ?  A.     Yes. 

Q.     Where  did  he  live  ? 

A.  He  lived  aboard  the  Coastal  Glacier  or  Forest 
but  I  think  he  was  on  the  Coastal  Glacier. 

Q.     He  was  paid  a  flat  salary  of  $250.00  a  month? 

A.     Yes,  sir. 

Q.     And  in  addition  did  he  receive  subsistence? 

A.     Yes,   sir,  by   Coastal   Navigation   Company. 

Q.     Was  he  ever  paid  an  hourly  wage?  [30] 

A.     No,  sir. 

Q.  What  was  your  purpose  of  continuing  Mr. 
Long  aboard  the  Coastal  Glacier  after  the  vessel 
returned  from  Alaska  to  the  port  of  Lake  Wash- 
ington in  March  23,  1947? 

A.  That  was  the  Coastal  Navigation's  idea.  At 
the  time,  we  would  see  if  there  would  be  any  pos- 
sibility of  disposing  of  the  Coastal  Forest.  We  had 
in  our  mind  that  we  would  like  to  dispose  of  the 
Coastal  Forest.  Besides  that,  we  spent  a  good  deal 
of  Mr.  Swanson's  time;  he  is  the  manager  of  the 
Alaska  Transportation  Company,  on  the  basis  of 
chartering  either  boat  and  therefore  we  wanted  to 
keep  them  up  and  ready  to  go  at  one  day 's  notice. 
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Q.  For  that  purpose  was  it  necessary  for  a  man 
who  had  the  experience  and  rating  of  a  Chief  En- 
gineer to  be  placed  aboard  the  Coastal  Glacier? 

A.  As  far  as  our  own  operation  and  as  far  as  Mr. 
Clapp's  own  personal  use  of  the  Coastal  Glacier  or 
Forest  is  concerned,  we  would  not  take  out  that 
vessel  \\ithout  an  engineer  aboard. 

Q.  Let  me  ask  you  this :  Why  is  it  you  retained 
Mr.  Long  aboard  the  vessel,  when  the  vessel  reached 
Seattle,  and  did  not  get  just  any  ordinary  individual 
that  you  find  around  Kirkland  ? 

A.  With  a  vessel's  valuation  somewhere  around 
forty  or  forty-five  thousand  dollars,  you  can't  let  a 
piece  of  equipment  and  machinery  lie  idle.  We  had 
to  have  a  man  capable  of  overhauling  and  handling 
the  mechanical  and  other  parts  of  the  [31]  vessel  to 
keep  it  up. 

Q.  Did  you  feel  that  Mr.  Long  was  capable  of 
doing  that  kind  of  work  you  mention  f 

A.     Yes. 

Q.  Now,  Mr.  Link,  during  the  period  from 
March  23,  1947,  until  Mr.  Long's  death  on  May  8, 
1948,  what  effort  was  the  Coastal  Navigation  Com- 
pany making  to  put  the  Coastal  Glacier  in  service 
during  that  period? 

A.  We  have  quite  a  file  built  up  on  the  basis, 
one  of  the  basis,  of  chartering  the  Coastal  Glacier. 

Q.  Were  you  endeavoring  during  that  period  to 
obtain  satisfactory  charters  for  the  vessel? 

A.     Yes. 

Q.     And  what  would  have  hajDpened  to  the  vessel  ? 
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A.  We  would  hsLve  chartered  her  and  I  might 
also  add  the  one  basic  requirement  in  chartering 
the  vessel  was  we  would  be  able  to  name  our  own 
engineer  aboard,  thinking  entirely  of  the  mechanical 
operation  of  the  vessel. 

Q.  And  if  you  had  been  successful  in  obtaining 
a  charter  during  that  period,  who  would  you  have 
named  as  engineer? 

Mr.  Vance :  I  object  to  any  further  inquiry  along 
that  specific  line. 

Mr.  Franklin:  I  think  it  is  competent  to  show 
the  status  of  Mr.  Long. 

Mr.  Vance :  I  think  the  testimony  is  specific,  [32] 
particularly  with  reference  to  the  officials  of  the 
Company. 

Mr.  O'Leary:  I  am  desirous  to  get  all  the  facts 
in  connection  with  the  case  and  therefore  will  allow 
the  question. 

A.  I  think  I  am  a  little  confused.  What  was  the 
question  % 

Q.  (By  Mr.  Franklin)  :  Had  you  obtained  a 
charter  during  this  period,  who  would  you  have 
named  as  engineer  of  the  Coastal  Glacier  ? 

A.  Mr.  Long.  That  was  the  only  requirement  in 
submitting  a  charter. 

Q.  Mr.  Link,  since  Mr.  Long's  death  what  has 
the  Company  found  necessary  in  order  to  maintain 
the  engines  and  equipment  of  the  Coastal  Glacier? 

A.  We  have  had  to  hire  Mr.  Nitson.  I  think 
he  was  our  Port  Engineer  and  he  is  available  to  us 
for  any  mechanical  duties  on  an  hourly  basis  and 
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he  takes  care  of  them,  and,  as  a  matter  of  fact,  two 
weeks  ago  he  did  some  work  and  does  at  regular 
intervals  and  goes  over  the  vessel,  turns  over  the 
main  engines  to  keep  them  in  good  shape. 

Q.     Is  Mr.  Haas  able  to  do  those  things  i 

A.  No.  He  is  hired  as  a  caretaker;  not  as  a 
mechanical  man. 

Q.     Is  he  able  to  do  those  things! 

A.     Not  as  a  mechanical  man. 

Mr.  Franklin:     That's  all.  [33] 

Redirect  Examination 
By  Mr.  Vance: 

Q.     You  say  Mr.  Long  was  paid  $250.00  a  month  ? 

A.     Yes. 

Q.     Haas  was  paid  the  same? 

A.  $250.00  a  month.  He  has  his  living  quarters 
aboard. 

Q.  Did  Mr.  Long  have  living  quarters  aboard 
the  vessel?  A.     Yes. 

Q.     He  cooked  aboard  the  vessel? 

A.  We  paid  for  the  groceries  and  he  cooked 
aboard. 

Q.     You  paid  for  the  groceries?  A.     Yes. 

Q.  Mr.  Link,  you  say  you  have  been  in  the 
transportation  business  for  sometime? 

A.  I  am  really  not  a  transportation  man,  sir,  but 
I  have  been  connected  with  Mr.  Clapp,  and  I  would 
not  want  to  call  it  a  transportation  man  because 
I  am  not. 
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Q.  Well,  there  are  moorages,  personally  oper- 
ated, where  you  can  moor  vessels  like  these  and 
have  them  looked  after  and  cared  for  % 

A.     Yes,  sir. 

Q.  Does  the  Company  ever  investigate  the  pos- 
sibility of  putting  these  vessels  into  such  a  moorage 
as  that"?  A.     Yes,  sir. 

Q.  But  it  is  more  economical  to  have  those 
vessels [34] 

A.  Not  more  economical  but  we  thought  it  was 
the  best  thing  to  do. 

Q.  Now,  Mr.  Long  looked  after  the  mechanical 
condition  of  both  vessels,  did  he,  the  Coastal  Glacier 
and  the  Coastal  Forest?  A.     Yes,  sir. 

Q.  Had  Mr.  Long  been  employed  by  your  Com- 
pany prior  to  his  service  on  the  Glacier? 

A.     No,  sir.  He  was  hired  in  Alaska. 

Q.  The  Coastal  Navigation  Company  did  not 
purchase  any  other  vessel  %  A.     No,  sir. 

Q.  Neither  of  these  vessels  has  ever  been  de- 
commissioned ? 

Mr.  Franklin:  What  do  you  mean  by  decommis- 
sioned % 

Mr.  Vance:     Perhaps  to  clarify  it 

AVitness:     Maybe  I  could  answer  that. 

At  the  time  the  vessels  were  brought  down  from 
Ketchikan  they  of  course  were  registered  or  docu- 
mented to  take  care  of  combination  passenger  and 
freight  vessels.  At  the  time  we  brought  them  down 
here,  for  tax  purposes,  we  documented  or  registered 
them  as  yachts. 

Q.     (By  Mr.  Vance)  :     So  far  as  you  are  able  to 
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determine,  of  your  own  knowledge,  all  the  laws  have 
been  complied  with  by  the  Company  so  that  it  was 
legal  at  all  times  to  operate  the  vessels  [35]  at  all 
times'?  A.     Yes,  sir. 

Q.  Since  they  were  brought  from  Alaska  there 
has  never  been  a  time  when  you  did  not  comply  with 
the  laws  so  that  it  would  be  legal  to  operate  the 
vessels  ? 

A.     No,  there  has  never  been  a  time. 

Mr.  Vance:     That's  all. 

Mr.  Franklin:     That's  all. 

Deputy  Commissioner:  I  am  curoius  to  learn 
why  Mr.  Long  was  furnished  subsistence,  whereas 
Mr.  Haas  was  not  furnished  subsistence.  Could  you 
give  any  reason  for  that? 

A.  The  only  reason  I  know  of — 1  did  not  hire 
Mr.  Haas.  There  are  two  or  three  memorandums 
in  the  file  here  from  Mr.  Clapp — to  try  to  locate 
another  man  of  Mr.  Long's  ability  to  take  over  the 
job  after  he  had  passed  away;  and  we  were  un- 
successful in  locating  a  man,  who  had  that  engineer- 
ing ability  and  still  would  like  to  live  aboard  the 
vessel  seven  days  a  week,  and  stay  there,  so  that  we 
hired  the  next  best  we  could  and  without  the  engi- 
neering ability  and  possibly  because  of  that  lack, 
maybe  the  arrangements  of  not  furnishing  sub- 
sistence, maybe  that  was  the  reason  for  it.  Haas  was 
hired,  as  I  remember  it,  on  a  basis  of  $250.00  a 
month  and  his  living  quarters  on  the  boat.  The 
matter  of  the  other  items  was  not  discussed.  That 
is  the  best  way  I  can  answer  it.  [36] 
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Q.  (By  Mr.  Vance)  :  Did  I  understand  you  to 
say  the  differential  was  because  ]\Ir.  Long  was  Chief 
Engineer  and  could  perform  those  duties? 

A.  That  is  the  deduction;  that  is  only  a  deduc- 
tion on  my  part,  that  it  would  be  the  only  reason 
for  the  difference  in  the  pay,  or  the  amount  he 
would  have  net  to  him. 

(Witness  excused.)  [37- A] 

Mr.  Vance:     That  is  the  claimant's  case. 

Mr.  Franklin:  Carrier  and  employer  would  like 
to  offer  a  certified  copy  of  death  certificate  of  the 
decedent. 

Mr.  Vance:     No  objection. 

Deputy  Commissioner :  Official  copy  of  the  death 
certificate,  filed  in  connection  with  the  death  of 
Francis  Louis  Long,  will  be  received  in  evidence 
and  marked  Carrier's  Exhibit  1. 
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Mr.  Franklin:  Carrier  would  like  to  introduce 
in  evidence  two  photographs  showing  the  engine- 
room  of  the  "Coastal  Glacier,"  which  were  taken 
August  3,  1948.  May  we  mark  both  of  these  as  one 
exhibit  ? 

Mr.  Vance:     No  objection. 

Deputy  Commissioner:  The  two  photographs 
just  referred  to  will  be  received  in  evidence  and 
will  be  marked  Carrier's  Exhibits  2  and  3. 
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Mr.  Franklin:  Carrier  rests. 
Mr.  Vance :  I  have  a  memorandum,  Mr.  O  'Leary, 
I  would  like  to  band  you  at  this  time.  I  wonder  if 
it  would  expedite  matters  if  we  read  into  the  record 
the  clinical  portion  of  the  record  that  would  concern 
it? 

Deputy  Commissioner :  I  think  that  might  be  the 
best  way  to  handle  the  record  of  the  U.  S.  Marine 
Hospital ;  so  if  you  will  be  good  enough  to  read  that 
portion,  you  may  do  so.  [37-B] 

Mr.  Vance:  I  am  reading  from  clinical  record. 
Claimant's  Exhibit  1,  as  follows: 

"U.  S.  Marine  Hospital,  Seattle,  Wash. 
Register  No.  51-020.  Surname  of  patient :  Long, 
Frank  Louis;  Class  of  beneficiary  A.  S.  Oc- 
cupation: Chief  Engineer;  Permanent  address: 
Park  Rapids,  Minnesota.  Name  of  nearest  rela- 
tive or  friend:  Genevive  M.  Long.  Address  of 
nearest  relative  or  friend:  Same.  Age  of 
patient:  63.  Date  of  birth:  22  Oct.,  1885.  Sex: 
Male.  Race:  White.  Nativity:  Greely,  Iowa. 
Religion:  Prot.  Length  of  time  in  this  city: 
1  year.  Legal  residence:  Minnesota.  Marital 
state:  Married.  Husband  (or  wife)  Genevieve 
M.  Thompson.  Father's  name:  Simon  L.  Long. 
Mother's  maiden  name:  Marion  Sutter.  Fath- 
er's birthplace:  Germany.  Mother's  birthplace: 
Iowa.  Source:  S.S.  Coastal  Glacier.  Date  of 
last  service:  Oct.  1945  to  5-4-48.  Authority: 
t  Par.  32.14,  Date  and  hour  admitted:  9:45 
p.m. — 4  May  '48.  Condition  on  arrival:  Wheel- 
chair.  Arrived  by  ambulance.    Bilateral  hernia 
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Rt.  incarcerated  hernia.   Ward  assigned:  6. 
''L.  MEADE,  Med.  Int., 
Admitting  Officer. 

"Diagnosis:  650-514  strangulation  of  ileum 
due  to  hernia.  650.415.8  Hens,  paralytic,  fol- 
lowing operation.  640-415.6  Dilatation,  acute,  of 
stomach.  0601-639.3  Hernia,  inherent,  right. 
Date  of  diagnosis  5/4/48." 

Mr.  Vance :     Then  there  are  some  notes  here  [38] 
which  are  immaterial.  (Continuing  to  quote.) 

"Signed  T.  S.  McGowan,  Surgeon. 

"Disposition:  Expired  10:20  p.m.  Condition 
on  Disposition:  Expired.  Date  of  disposition: 
5/7/8.  Autopsy:  Yes.  (Signed)  Geo.  Cooper, 
Ward  Surgeon." 

Mr.  Vance:     I  am  omitting  page  2  and  reading 
from  page  3: 

"History  of  Present  Disease: 
"Chief  Complaint  (in  patient's  own  words): 
(l)-Acute    abdominal    pain;     (2)     Vomiting — 
severe,  unable  to  retain  water;    (3)     Absolute 
constipation. 

"Probable  cause,  date,  and  mode  of  onset  of 
disease.  Date  and  cause  of  injury.  Evolution 
and  course  of  admission.  Subjective  symp- 
toms : 

"Patient  enters  hospital  with  history  of  slip- 
ping on  the  deck  and  wrenching  himself  with 
immediate  severe  pain  in  the  right  lower  quan- 
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drant.  Patient  also  became  aware  of  a  mass  in 
this  region.  The  abdominal  pain  was  severe 
with  attacks  of  violent  colic.  The  patient  began 
to  vomit  and  was  unable  to  retain  even  water. 
The  onset  of  this  episode  was  5-2-48.  Patient 
reached  U.  S.  Marine  Hospital  on  5-4-48  with 
the  symptoms  becoming  progressively  more 
severe. 

Surname   of  patient:   Long,   Frank  L. — MS 
51-020  (Reg.  No.) 

'7s/  J.F.  LOWNEY,  M.F. 

"Surgeon." 

Mr.  Vance :     I  am  omitting  from  page  4  and  page 
5  and  page  6  and  am  reading  from  page  7 :  [39] 
''Ward  Surgeon's  Progress  and  Treatment  Record. 
"Ward  surgeon  will  record  on  this  sheet  the 
diet,  treatment,  complications,  changes  of  diag- 
nosis, intercurrent  diseases,  and  daily  progress 
of  the  case,  and  will  initial  each  notation. ' ' 
Mr.  Vance:     On  the  lefthand  side  of  the  page  is 
a  column  for  the  date,  5/4/48;  under  "Treatment" 
and  ' '  Daily  Notes ' '  the  following : 

"Pt.   slipped   and   fell   but  checked  his   fall 

with  right  hand  and  developed  a  rt.  inquinal 

strangulated  hernia.  He  has  not  been  able  to 

pass  B.M.'s  or  gas  since  the  accident.  He  vomits 

everything   he    eats — 6-8   times  yesterday    and 

same  today." 

Mr.  Vance :     I  am  omitting  the  rest  of  that  page. 

Omitting  page  8,  page  9,  page  10,  all  being  merely 

routine  notes. 
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Mr.  Franklin:  I  will  stipulate  the  record  will 
show  he  died  under  the  operation. 

Mr.   Vance:     No,   I   am  afraid   that  would  not 

do (Continuing.) 

Page  11  is  a  typewritten  document.  (Quotes.) 
"Discharge  Summary — Date  May  7,  1948: 
"This  63-year-old  merchant  seaman  was  ad- 
mitted May  4,  1948,  complaining  of  acute  ab- 
dominal pain,   vomiting  and   constipation.   He 
stated  on  admission  that  he  slept'' — and  I  [40] 

assume   that   to   be   a   typographical  error 

(Continuing.) 

"on  the  deck  of  the  ship,  twisting  himself, 
producing  immediate  pain  in  the  right  lower 
quandrant.  He  also  became  aware  of  a  mass  in 
this  region.  Abdominal  pain  seemed  followed 
with  attacks  of  violent  colic.  This  had  been 
present  for  two  days  prior  to  admission." 
Mr.  Vance:  There  are  three  paragTaphs  follow- 
ing that. 

"/s/  GEO.  COOPER,  SR. 
"Ass't  Surgeon." 

Mr.  Vance:  Omitting  page  12,  history  of  treat- 
ment, omitting  page  13,  omitting  page  14,  omitting 
page  15,  urine  examination ;  omitting  page  ]  6,  urine 
examination;  omitting  page  17,  which  is  a  record  of 
the  operation  of  the  hernia.  Quoting  page  18,  Post- 
Mortem  Record,  but  omitting  the  formal  parts  of 
the  record: 

"Final  Diagnosis:     Primary  cause  of  death: 

Strangulation  of  a  segment  of  upper  ileum  in  a 

right  inquinal  hernia. 
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''Contributory  Factors:  (1)  Extensive  ileus 
of  small  bowel.  (2)  Acute  dilatation  of  the 
stomach.  (3)  Marked  elevation  of  the  dia- 
phragm due  to  abdominal  distention.  (4)  Par- 
tial atelectasis,  both  lower  lobes.  (5)  Pulmonary 
edema  and  congestion.  (6)  Aspiration  of  stom- 
ach contents.  (7)  Passive  congestion  of  viscera. 

'7s/  e.  E.  TOOLE Y, 

"Surgeon,  U.S.  Public  Health 
Service. ' ' 

Mr.  Vance:  I  am  omitting  pages  19  and  20,  [41] 
which  are  clinical  abstracts. 

Mr.  Franklin:  The  carrier  and  employer  desires 
to  introduce  the  following  statement  from  the  hos- 
pital record:  Page  2:  The  occupation  of  decedent 
is  merchant  seaman.  Page  4:  "Patient  is  a  well- 
nourished,  63-year-old  merchant  seaman."  Page  11: 
"Discharge  siunmary:  63-year-old  merchant  sea- 
man." That  is  all  the  carrier  desires  to  read  from 
the  hospital  record. 

Deputy  Commissioner:  At  this  point  I  would 
like  to  ask  whether  there  is  any  question  as  to  the 
status  of  the  widow  in  this  case. 

Mr.  Franklin:  The  carrier  is  not  denying  the 
fact  that  the  deceased  left  a  surviving  widow,  whom 
I  believe  is  Genevieve  Long. 

Deputy  Commissioner:  Is  there  an}'  question 
about  the  payment  of  burial  expenses  in  this  case? 
I  note  Mrs.  Long  claims  burial  expense  of  $725.88 
and  that  she  paid  the  full  amount  of  the  burial  ex- 
pense. Any  question  on  that  point,  Mr.  Franklin*? 


84  J.  J.  O'Leary  etc.,  et  al. 

Mr.  Franklin:     No  question  on  that. 

Deputy  Commissioner:  Does  either  side  have 
anything  further  to  offer  at  this  time  ? 

Mr.  Vance:  I  have  nothing  further  to  offer  on 
the  record. 

Mr.  Franklin :  I  would  like  to  have  the  [42]  de- 
cision held  up  until  I  can  submit  a  brief,  if  that  is 
what  you  wish,  Mr.  O'Leary,  because  it  will  prob- 
abty  only  be  a  week's  time. 

Deputy  Commissioner:  Counsel  for  claimant  has 
submitted  a  memorandum  and  if  you  so  desire,  you 
may  submit  a  brief  and  decision  will  be  reserved 
until  I  have  had  time  to  consider  all  the  facts  in  con- 
nection with  this  case. 

Mr.  Vance :  I  wonder  if  you  would  ask  any  ques- 
tions of  either  counsel  either  on  or  off  the  record  at 
this  timel 

Deputy  Commissioner:  No.  I  have  no  questions 
at  this  time.  I  think  the  record  will  speak  for  itself. 
Both  sides  rest? 

Mr.  Vance:     Yes. 

Mr.  Franklin:     Yes. 

Deputy  Commissioner :  The  hearing  is  concluded 
and  decision  is  reserved. 

(Whereupon  the  hearing,  which  convened  at 
9:30  a.m.,  adjourned  at  11:15  a.m.,  April  27, 
1950.)  [43] 

Certificate 

State  of  Washington, 
County  of  King — ^ss. 

I,  James  Trail,   do  hereby  certify  that  I  am  a 
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reg"ularly  qiialiiied  and  acting  Conrt  Reporter  in  the 
State  of  Washington  and  that  as  such  Reporter,  I 
reported  in  shorthand  the  above-entitled  cause,  and 
that  thereafter  the  case  was  transcribed  by  myself; 
that  the  within  and  foregoing  is  a  true  and  correct 
transcript  of  the  stenographic  notes  taken  by  me 
during  the  hearing  in  the  above-entitled  cause. 

Dated  this  ninth  day  of  May,  1950. 

/s/  JAMES  TRAIL. 

Receipt  of  Copy  acknowledged. 

[Endorsed]  :     Filed  February  7,  1951. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   CLERK   U.   S.   DISTRICT 

COURT  TO  RECORD  ON  APPEAL 
United  States  of  America, 
Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
Ai.sions  of  Subdivision  1  of  Rule  11  as  Amended  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  Rule  75 (o)  of  the  Federal  Rules  of 
Civil  Procedure,  I  am  transmitting  herewith  all  the 
original  papers  in  the  file  dealing  \vith  the  above- 
entitled  action,  and  that  the  same  constitute  the 
complete  record  on  file  in  said  cause.  The  papers 
herewith  transmitted  constitute  the  record  on  appeal 
from  the  orders  filed  January  30,  1951,  and  Feb- 
ruary  15,   1951,   and   each   thereof,   to   the   United 
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States  Court  of  Appeals  at  San  Francisco,  Califor- 
nia, and  are  identified  as  follows: 

1.  Petition  for  injunction,  filed  June  28, 
1950. 

2.  Praecipe  for  summons,  filed  June  28, 
1950. 

3.  Marshal's  Return  on  Summons,  filed  July 
6,  1950. 

4.  Appearance  of  U.  S.  Attorney  for  de- 
fendant, filed  July  19,  1950. 

5.  Defendant  O'Leary's  Motion  to  Dismiss 
Petition,  filed  10/11/50. 

6.  Memorandum  of  Points  and  Authorities 
in  support  of  Defendant  O'Leary's  Motion  to 
Dismiss  Complaint,  filed  Oct.  11,  1950. 

7.  Motion  of  United  States  to  Dismiss,  filed 
Dec.  21,  1950. 

8.  Plaintiff's  Memorandum,  filed  Jan.  5, 
1951. 

9.  Memorandum  of  Claimant  in  Support  of 
Motion  to  Dismiss,  filed  Jan.  8,  1951. 

10.  Memorandum  and  Order  denying  Mo- 
tion to  Dismiss,  filed  January  30,  1951. 

11.  Motion  of  Genevieve  Long  to  Intervene, 
filed  Feb.  6,  1951. 

12.  Notice  of  Hearing  Motion  to  Intervene, 
filed  Feb.  6,  1951. 

13.  Order  Granting  Leave  to  Intervene,  filed 
Feb.  6,  1951.  (Intervenor's  Exhibit  1  attached.) 

14.  Answer  of  Intervenor  to  Petition  for  In- 
junction, filed  2/6/51. 

15.  Motion   of   Intervenor   to    Remand    for 
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Taking  of  Additional  Testimony,  filed  Feb.  6, 
3951. 

16.  Transcript  of  Testimony  at  hearing  be- 
fore J.  J.  O'Leary.  Deputy  Commissioner,  filed 
Feb.  7,  1951. 

17.  Memorandum  and  Order,  filed  Feb.  15, 
1951. 

18.  Unsigned  Order  Denying  Motion  for 
Dismissal  and  Granting  Injunction,  lodged  Feb. 
15,  1951. 

19.  Unsigned  Findings  of  Fact  and  Conclu- 
sions of  Law,  Lodged  2/15/51. 

20.  Exceptions  to  Proposed  Findings  of 
Fact  and  Conclusion  of  Law  and  Decree,  Filed 
Feb.  15,  1951, 

21.  Notice  of  Appeal  of  defendant,  filed 
Mar.  23,  1951. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  for  preparation  of  the 
record  on  appeal  herein  on  behalf  of  defendant, 
to  wit: 

Notice  of  Appeal  $5.00,  and  that  this  amount  has 
not  been  paid  to  me  for  the  reason  that  the  appeal 
is  being  prosecuted  b}^  the  United  States  of  America. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Seattle,  this  26th  day  of  April,  1951. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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[Endorsed] :  No.  12915.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  J.  J.  O'Leary,  Dep- 
uty Commissioner,  Fourteenth  Compensation  Dis- 
trict, imder  the  Longshoremen's  &  Harbor  Workers' 
Compensation  Act,  Appellant,  vs.  Coastal  Naviga- 
tion Company,  a  corporation.  Fireman's  Fund 
Insurance  Company,  a  corporation  and  Mrs.  Gen- 
evieve Long,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

Filed  April  30,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the   United   States   Court   of  Appeals   for  the 
Ninth  Circuit 

No.  12915 

J.J.  O'LEARY,  Deputy  Commissioner,  Fourteenth 
Compensation  District,  Under  the  Longshore- 
men's &  Harbor  Workers'  Compensation  Act. 

Appellant. 

vs. 

COASTAL  NAVIGATION  COMPANY,  a  Corpo- 
ration, and  FIREMAN'S  FUND  INSUR- 
ANCE COxMPANY,  a  Corporation, 

Appellees, 

STATEMENT  OF  THE  POINTS  ON  WHICH 
APPELLANT  RELIES  AND  DESIGNA- 
TION OF  THE  PARTS  OF  THE  RECORD 
NECESSARY  FOR  THE  CONSIDERATION 
THEREOF 

The  trial  court  erred  in  holding  that  there  was  no 
evidence  to  support  the  finding  of  the  Commissioner 
that  the  decedent  was  not  a  member  of  the  crew  of 
the  vessel. 

The  entire  record  is  necessary  for  the  considera- 
tion of  this  appeal. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

[Endorsed] :     Filed  May  17,  1951. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

The  defendant  designates  the  entire  record  herein 
as  being  necessary  to  the  appeal  and  requests  that 
all  parts  thereof  be  prepared  for  transmittal  to  the 
Clerk  of  the  Court  of  Appeals,  and  further  requests 
that  all  original  exhibits  be  transmitted  to  said 
Clerk  of  the  Court  of  Appeals  together  with  said 
record. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :  Filed  May  17,  1951,  U.  S.  District 
Court. 
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CERTIFICATE  OF  CLERK  U.  S.  DISTRICT 
COURT  TO  SUPPLEMENTAL  RECORD 
ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  11  as  Amended  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  Rule  75 (o)   of  the  Federal  Rules  of 
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Ci\dl  Procedure,  I  am  trausmitting  herewith,  sup- 
plemental to  the  record  heretofore  f onvarded  in  this 
cause,  as  part  of  the  record  on  appeal,  the  following 
original  paper: 

22.     Designation  of  Defendant  of  Record  on  Ap- 
peal, filed  May  17,  1951. 

Witness  my  hand  and  official  seal  at  Seattle,  this 
17th  day  of  May,  1951. 

[Seal]  MILLAKD  P.  THOMAS, 

Clerk. 

By  /s/  TRUMAN  EGGER, 
Chief  Deputy. 
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No.  12915 

IN  THE 

^niteb  States! 
Court  of  ^pealsi 

FOR  THE  NINTH   CIRCUIT 


J.  J.  O'LEARY,  Deputy  Commisisoner,  Fourteenth 
Compensation  District,  under  the  Longshoremen's  Act 

Appellant 
vs. 

COASTAL  NAVIGATION  COMPANY,  a  corporation; 
FIREMEN'S  FUND  INSURANCE  COMPANY,  a 
corporation;  and  MRS.  GENEVIEVE  LONG, 

Appellees 


UPON    APPEAL   FROM   THE   UNITED   STATES   DISTRICT   COURT 

FOR     THE     WESTERN     DISTRICT     OF     WASHINGTON, 

NORTHERN    DIVISION 


HONORABLE  DAL  M.  LEMMON,  pidge 
BRIEF    FOR    APPELLANT 


JURISDICTIONAL    STATEMENT 

This  case  arises  upon  a  complaint  for  judicial 
review  of  a  compensation  order  filed  pursuant  to  the 
provisions  of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act,  44  Stat.  1424,  U.S.  Code, 
Title  33,  Chapter  18,  Section  901  et  seq. 

Section  21(b)  of  the  Longshoremen's  Act,  supra, 
provides : 

"If  not  in  accordance  with  law,  a  compensation 


order  may  be  suspended  or  set  aside,  in  whole 
or  in  part,  through  injunction  proceedings,  man- 
datory or  otherwise,  brought  by  any  party  in 
interest  against  the  deputy  commissioner  making 
the  order,  and  instituted  in  the  Federal  district 
court  for  the  judicial  district  in  which  the  injury 
occurred  *  *  *." 

Jurisdiction  of  this  court  upon  appeal  is  invoked 
under  Section  1291,  Title  28,  U.  S.  Code. 

STATEMENT   OF   THE   CASE 

On  May  2,  1948,  Frank  Long,  the  deceased, 
while  employed  as  a  caretaker  of  the  SS  COASTAL 
GLACIER,  sustained  injuries  (a  strangulated  hernia) 
from  which  he  died  on  May  7,  1948.  His  widow  filed 
claim  for  compensation  with  the  appellant  deputy 
commissioner  under  the  provisions  of  the  Longshore- 
men's Act  of  March  4,  1927,  44  Stat.  1424,  33 
U.S.C.A.,  Section  901  et  seq.  The  employer  and 
insurance  carrier  controverted  the  claim  upon  the 
ground  that  the  deceased  was  a  member  of  a  crew 
and  hence  not  covered  by  the  Compensation  Act,  33 
U.S.C.A.,  Section  903  (a)  (1),  which  excludes  "a  mas- 
ter or  member  of  a  crew."  A  second  ground  of  objec- 
tion raised  was  that  the  injury  did  not  arise  out  of 
and  in  the  course  of  employment. 

The  deputy  commissioner  heard  the  evidence  of 
the  parties  and  thereafter  filed  the  compensation 
order  complained  of,  in  which  he  found  that  the  de- 


ceased  was  not  a  member  of  a  crew  and  that  he  did 
sustain  the  injury  in  the  course  of  his  employment. 

The  employer  and  insurance  carrier  thereupon 
filed  in  the  court  below  a  proceeding  for  judicial  re- 
view of  said  order  pursuant  to  Section  21(b)  of  the 
Longshoremen's  Act,  33  U.S.C.A.,  Section  921(b). 
The  court  below  held  that,  although  the  deceased  sus- 
tained an  injury  which  arose  out  of  and  in  the  course 
of  his  employment,  he  was  a  member  of  a  crew  and 
therefore  not  within  the  coverage  of  the  Longshore- 
men's Act.  The  said  compensation  order  according- 
ly was  set  aside.    (T.  14,  30) 

The  present  appeal  followed  from  the  order  or 
orders  thus  entered.    (T.  39). 

QUESTION   INVOLVED   ON  APPEAL 

Was  the  evidence  before  the  deputy  commission- 
er such  as  to  compel  a  finding  that  the  deceased  was 
a  member  of  a  crew? 

SPECIFICATION   OF   ERRORS 

The  court  below  erred  in  redetermining  the  ques- 
tion whether  the  deceased  was  a  member  of  a  crew, 
since  there  was  substantial  evidence  in  the  record  to 
support  the  deputy  commissioner's  finding  that  at  the 
time  of  injury  he  was  not  a  member  of  a  crew  but  a 
caretaker. 


SUMMARY    OF    ARGUMENT 

The  question  whether  an  employee  is  a  member 
of  a  crew  is  one  of  fact.  (This  is  so  even  where  the 
facts  are  not  in  dispute  if  different  inferences  may  be 
drawn  by  the  trier  of  the  fact.  C.  F.  Lytle  Co.  v. 
Whipple,  Deputy  Commissioner,  156  F.  (2d)  155 
(C.A.  9,  1946) ;  Contractors,  PNAB  v.  Pillsbury,  Dep- 
uty Commissioner,  150  F.  (2d)  310  (C.A.  9,  1945) ; 
South  Chicago  Coal  &  Dock  Co.  v.  Bassett,  Deputy 
Commissioner,  309  U.S.  251  (1940);  Parker,  Deputy 
Commissioner  v.  Motor  Boat  Sales,  Inc.,  314  U.S.  244 
(1941) ;  Liberty  Mutual  Insurance  Co.  v.  Gray,  Dep- 
uty Commissioner,  137  F.  (2d)  926  (C.A.  9,  1943) ; 
Lowe,  Deputy  Commissioner  v.  Central  R.  Co.  of  New 
Jersey,  113  F.  (2d)  413  (C.A.  3,  1940) ;  Henderson, 
Deputy  Commissioner  v.  Pate  Stevedoring  Co.,  Inc., 
134  F.  (2d)  440  (C.A.  5,  1943);  Del  Vecchio  v. 
Bowers,  296  U.S.  280  (1935);  Southern  Stevedoring 
Co.  V.  Henderson,  Deputy  Commissioner,  175  F.  (2d) 
863  (C.A.  5,  1949) ;  Delta  Stevedoring  Co.  v.  Hender- 
son, Deputy  Commissioner,  168,  F.  (2d)  872  (C.A. 
5,1948).) 

It  is  only  where  the  facts  permit  of  but  one 
conclusion  that  the  question  whether  in  a  particular 
case  the  employee  is  a  member  of  a  crew  is  withdrawn 
from  the  trier  of  the  fact  and  decided  as  a  matter 
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of  law.  In  the  instant  case  the  deceased's  work  at 
the  time  of  injury  not  only  was  not  typically  the 
work  usually  expected  of  or  performed  by  a  crew 
member  but  it  was  typically  and  essentially  that  of 
a  caretaker.  Since  the  deputy  commissioner  found 
in  these  circumstances  that  the  deceased  was  not  a 
member  of  a  crew  his  finding  in  this  respect  should 
under  the  authorities  have  been  left  undisturbed. 

ARGUMENT 


THE  EVIDENCE  IN  THE  RECORD  SUP- 
PORTED THE  FINDING  THAT  THE  DE- 
CEASED WAS  NOT  A  MEMBER  OF  A  CREW 
WITHIN  THE  MEANING  OF  THE  LONG- 
SHOREMEN'S   ACT. 

(a)     The  Findings 

The  deputy  commissioner  in  the  compensation 
order  complained  of  found  the  facts  in  part  as  follows  : 

"That  on  the  2nd  day  of  May,  1948,  the 
deceased  above  named  was  in  the  employ  of 
the  employer  above  named  at  Seattle,  in 
the  State  of  Washington,  in  the  Fourteenth 
Compensation  District,  established  under  the 
provisions  of  the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act,  and  ^  that  the 
liability  of  the  employer  for  compensation  under 
the  said  Act  was  insured  by  Fireman's  Fund  In- 


surance  Company;  that  the  deceased  entered  the 
employ  of  the  employer  during  the  latter  part 
of  1946  as  Chief  Engineer  aboard  the  vessel 
''COASTAL  GLACIER"  at  Ketchikan,  Alaska; 
that  in  March,  1947,  after  having  made  one  voy- 
age in  Alaskan  waters  the  said  vessel  was 
brought  to  Seattle,  Washington,  and  tied  up  at 
Ballinger  Dock  on  Lake  Washington;  that  except 
for  the  deceased,  the  crew  of  the  vessel  was  then 
discharged,  but  deceased  remained  with  the  vessel 
in  the  capacity  of  caretaker  and  acted  as  Chief 
Engineer  whenever  the  vessel  was  on  a  voyage 
under  charter;  that  his  duties  consisted  of  keep- 
ing the  engines  in  running  order,  charging  the 
batteries,  general  care  and  maintenance  of  the 
vessel  and  to  keep  trespassers  from  boarding  the 
vessel;  that  during  the  time  the  vessel  was  tied 
up  at  Ballinger  Dock  it  was  kept  in  readiness  to 
sail  on  one  day's  notice  and  was  on  several  occa- 
sions engaged  under  charter  for  fishing  trips  and 
for  other  puiposes;  that  the  last  trip  made  by 
the  vessel  prior  to  May  2,  1948  was  during 
September  1947,  and  that  subsequent  to  that  time 
the  vessel  remained  tied  up  at  Ballinger  Dock; 
that  the  deceased  lived  aboard  the  vessel,  pre- 
pared his  own  meals  and  was  furnished  with 
subsistence  by  the  employer;  that  on  May  2,  1948 
while  the  deceased  was  descending  the  stairway 
leading  to  the  engine  room,  he  slipped  and  fell, 
in  consequence  of  which  he  suffered  a  right 
strangulated  hernia;  that  the  deceased  was  ad- 
mitted to  the  U.  S.  Marine  Hospital  on  May  4, 
1948  and  died  in  said  hospital  on  May  7,  1948 
following  an  operation  for  the  repair  of  the 
strangulated  hernia;  *  *  *  that  at  the  time  of 
his  injury  the  deceased  was  performing  service 
for  the  employer  in  his  capacity  as  a  caretaker 
of  the  vessel  COASTAL  GLACIER  and  not  as 
a  member  of  the  crew  of  said  vessel ;  that  the  in- 
jury and  death  of  the  deceased  arose  out  of  and 


in  the  course  of  his  employment  by  the  employer 
above  named;  *  *  *" 

(b)     The  Evidence 

Betty  Marion  Krafve,  Medical  Record  Librarian 
at  U.  S.  Marine  Hospital,  testified  that  she  had  cus- 
tody of  the  clinical  records  of  the  hospital  (T.  43) 
and  that  she  brought  the  records  pertaining  to  the 
illness  and  death  of  Francis  L.  Long  (claimant's  Ex- 
hibit 1,  T.  79)  identified  as  Register  No.  51-020. 
These  records  show  that  the  deceased  arrived  at  the 
hospital  by  ambulance  on  May  4,  1948  with  a  condi- 
tion of  bilateral  hernia,  with  strangulation  of  the 
ileum  due  to  the  hernia  (T.  80) ;  that  the  deceased 
gave  the  following  history:  that  he  slipped  on  the 
deck  and  wrenched  himself,  with  immediate  severe 
pain  in  the  right  lower  quadrant  and  that  he  became 
aware  of  a  mass  in  that  region;  that  abdominal  pain 
followed,  with  attacks  of  colic  and  vomiting ;  that  the 
onset  was  May  2,  1948  and  the  symptoms  became 
progressively  worse  (T.  80,  81).  Said  records  further 
showed  that  the  primary  cause  of  death  on  May  7, 
1948  was  strangulation  of  the  ileum  in  the  right 
hernia  (T.  82).  The  death  certificate  shows  the  same 
cause  of  death  (T.  73). 

Harlan  C.  Haas,  testified  as  follows:  That  his 
occupation  is  that  of  caretaker  for  the  Coastal  Navi- 
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gation  Company;  that  he  takes  care  of  the  vessels 
COASTAL  FOREST  and  COASTAL  GLACIER  and 
of  the  yard  (T.  44) ;  that  he  is  a  painter  by  trade 
and  had  never  been  a  member  of  a  crew;  that  he  was 
approached  by  Mr.  Long,  the  deceased,  2  or  3  days 
before  the  first  of  May  1948,  to  take  care  of  the 
vessel  during  a  projected  trip  to  Minnesota  which 
Long  intended  to  take  and  was  told  that  the  job  con- 
sisted of  keeping  the  boat  clean  and  charging  the 
electricity  (keeping  up  the  batteries)  (T.  46) ;  that 
later  he  went  to  see  Mr.  Long  at  the  latter's  request; 
that  Long  was  in  his  cabin  and  said  that  he  had 
slipped  and  fallen  when  he  went  to  the  engine  room 
of  the  COASTAL  GLACIER  (T.  47,  48) ;  that  Long 
seemed  to  be  sick  and  did  not  feel  good;  that  he  ob- 
tained a  doctor  for  Mr.  Long  at  the  latter's  request; 
and  took  care  of  him  until  the  ambulance  came  to 
take  him  to  the  hospital ;  that  deceased's  abdomen  was 
swollen  (T.  49,  50) ;  then  Haas  stayed  on  at  the  boat 
and  took  over  Long's  duties;  that  the  duties  were  to 
keep  the  COASTAL  GLACIER  and  COASTAL  FOR- 
EST clean  (T.  51)  and  to  keep  trespassers  off;  that 
he  had  no  duties  in  connection  with  navigation  of 
the  boats;  that  he  had  continued  on  duty  to  the  pres- 
ent (T.  52) ;  that  he  had  been  told  by  Long  that  Long 
was  a  Chief  Engineer  and  had  been  with  the 
COASTAL  GLACIER  for  three  years;  that  Long  was 
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living  on  the  COASTAL  GLACIER  when  Haas  first 
met  him,  and  Long  had  told  him  he  had  to  run  aux- 
iliaries which  * 'charged  electricity"  (generated  elec- 
tricity) for  the  boats  (T.  53) ;  that  since  Mr.  Long's 
death  the  engineering  and  maintenance  of  the 
COASTAL  GLACIER  have  been  attended  to  by  John 
Nitson,  a  chief  engineer  who  visits  the  COASTAL 
GLACIER  once  a  month  for  the  purpose  of  turning 
over  the  engines  to  keep  them  in  working  condition 
(T.  54) ;  that  both  his  duties  and  those  of  Mr.  Long 
were  on  both  boats;  that  a  diesel  engine  (the  so-called 
auxiliary  engine)  with  an  electric  self-starter  similar 
to  that  of  an  automobile  is  run  every  day  for  the  sole 
purpose  of  keeping  up  the  electricity  (T.  57) ;  that 
when  Mr.  Long  was  aboard  the  vessel  the  engines 
were  kept  in  repair  by  Long,  but  when  he,  Haas,  took 
over  it  was  necessary  to  employ  a  chief  engineer  for 
that  job;  that  Mr.  Nitson,  a  chief  engineer,  looks 
over,  checks  and  makes  necessary  repairs  once  a 
month  (T.  57,  58);  that  he,  Haas,  is  paid  $250  per 
month  and  sleeps  on  board  the  COASTAL  GLACIER 
(T.  58). 

Allen  H.  Link,  testified  as  follows:  That  he  is 
Secretary,  Treasurer  and  Director  of  the  Coastal 
Navigation  Co.,  owner  of  the  vessels  COASTAL  FOR- 
EST and  COASTAL  GLACIER,  which  were  acquired 
early  in  1946;  that  the  vessels  were  originally  built 
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for  war  purposes  and  were  called  FS's;  that  there 
were  two  types,  one  115  feet  long  and  one  140  feet 
long  built  specifically  for  use  in  Alaskan  waters; 
that  they  were  purchased  at  a  surplus  sale  and  were 
intended  to  augment  the  company's  Alaska  Trans- 
portation Company  service  to  Alaska  in  hauling 
freight  and  passengers  to  their  own  and  other  ports 
in  Southeastern  Alaska;  that  the  vessels  were  brought 
down  to  Ketchikan,  put  in  the  yards  (T.  59)  and 
reconverted  into  combination  passenger  and  freight 
vessels  to  put  them  into  operation ;  that  the  COASTAL 
GLACIER  was  used  for  that  purpose  on  one  trip 
in  the  latter  part  of  1946  but  the  COASTAL  FOR- 
EST never  made  a  trip  (T.  60) ;  that  a  crew  was 
hired  consisting  of  approximately  9  or  10  and  one 
trip  of  about  a  week's  duration  was  made;  that  on 
the  return  to  home  port  a  union  decided  that  the  crew 
complement  was  too  low  and  required  that  it  be  in- 
creased, and  the  owners  felt  that  with  additional  ex- 
pense for  wages,  the  vessel  could  not  be  made  to  pay 
for  itself  on  the  projected  trips  and  the  vessels  were 
tied  up  outside  of  Ketchikan  until  sometime  in  March 
1947;  that  since  they  could  not  effect  any  change  in 
the  complement  of  the  crew  or  make  other  satisfac- 
tory arrangements,  the  vessels  were  brought  to  Se- 
attle in  March  1947  for  the  purpose  of  chartering 
them  as  yachts  on  fishing  or  any  other  purpose  of  a 


11 

charter  and  the  two  vessels  were  tied  at  Ballinger 
Dock  where  they  have  been  tied  until  this  time  (T. 
61) ;  that  the  crews  that  brought  the  vessels  down 
were  discharged  in  2  or  3  days,  the  time  it  took  to 
clean  the  vessels  up,  after  which  Mr.  Long,  Chief 
Engineer  of  the  COASTAL  GLACIER,  was  retained 
in  that  capacity  for  both  vessels  from  that  point  until 
his  death,  and  he  was  the  only  member  of  the  crew 
that  was  retained  (T.  62). 

The  witness  further  testified  that  the  COASTAL 
GLACIER  made  the  following  trips  between  March 
1947  and  Mr.  Long's  death :  That  in  August  and  Sep- 
tember 1947  there  was  a  fishing  trip  to  Cape  Flat- 
tery, a  point  just  off  the  northern  tip  of  the  State; 
on  June  27,  1947  a  party  was  taken  to  the  University 
of  Washington  Crew  Race  which  was  just  in  the 
Lake;  and  in  September  1947  there  was  a  fishing 
trip  to  the  Campbell  River  in  British  Columbia.  In 
August  1948  (after  the  deceased's  death)  the  ship 
was  taken  out  only  for  compass  adjustments,  and  in 
September  1948  it  again  made  a  trip  to  Campbell 
River.  Mr.  Clapp  (the  owner  of  the  navigation  com- 
pany) and  his  friends  would  act  as  Master,  Mate 
and  so  forth  and  other  than  the  engineer  and  cook 
there  were  no  official  crew  members ;  that  Mr.  Clapp 
is  the  principal  stockholder  and  the  fishing  trips  were 
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primarily  pleasure  trips;  that  on  the  August  and 
September  (1947)  trips  Mr.  Long  was  the  Chief  En- 
gineer and  on  the  trips  of  May  1947  and  June  1947 
Mr.  Nitson  was  the  Chief  Engineer  and  Mr.  Long 
went  on  the  September  1947  trip  (T.  64) ;  that  Mr. 
Long  was  custodian  of  both  vessels  with  the  duties 
of  taking  care  of  the  boats;  that  his  major  duties 
were  to  keep  watch,  and  to  keep  the  vessels  clean, 
to  keep  them  oiled  and  to  report  any  major  diffi- 
culties (T.  64,  65). 

It  is  believed  that  the  evidence  above  referred 
to  supports  the  findings  of  the  deputy  commissioner 
to  the  effect  that  at  the  time  of  injury  (May  1948) 
the  deceased  was  performing  service  in  the  capacity 
of  caretaker  of  the  vessel  and  not  as  a  member  of 
the  crew  within  the  meaning  of  Section  3(a)  of  the 
Longshoremen's  Act  as  that  section  has  been  con- 
strued by  the  courts. 

The  courts  have  on  numerous  occasions  had  be- 
fore them  proceedings  for  review  under  the  Long- 
shoremen's Act,  involving  the  question  of  whether 
the  injured  employee  was  or  was  not  a  "master  or 
member  of  a  crew"  within  the  meaning  of  the  Long- 
shoremen's Act.  From  these  cases  certain  well  de- 
fined principles  for  determination  of  the  question 
have  evolved. 
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In  the  case  of  South  Chicago  Coal  and  Dock  Co. 
et  at  V.  Bassett,  Deputy  Commissioner,  309  U.S.  251 
(1940),  the  question  was  whether  the  employee  who 
worked  on  a  lighter  or  barge  in  the  Calumet  River 
and  Harbor  and  Indiana  River  and  Harbor  and  whose 
primary  duty  was  to  facilitate  the  flow  of  coal  from 
his  boat  to  other  boats  —  removing  obstructions  to 
the  flow  ivith  a  stick  —  was  a  member  of  the  crew. 
The  employee  traveled  with  the  vessel  and  performed 
some  additional  tasks,  such  as  maintenance  work  and 
handling  the  ship's  lines.  He  performed  no  naviga- 
tional duties.  He  was  described  as  a  "deck-hand"  by 
the  captain.  The  mere  appellation  "deck-hand"  how- 
ever was  held  to  be  not  controlling.  The  court  held 
that  the  question  whether  the  employee  was  a  mem- 
ber of  a  crew  was  one  of  fact  and  that,  where  there 
was  evidence  to  support  the  deputy  commissioner's 
finding  that  he  was  not  a  member  of  the  crew,  such 
finding  was  final  and  conclusive.  The  Supreme  Court 
said: 

"So  far  as  the  decision  that  this  employee,  who 
was  at  work  on  this  vessel  in  navigable  waters 
when  he  sustained  his  injuries,  was  or  was  not 
'a  member  of  a  crew'  turns  on  questions  of  fact, 
the  authority  to  determine  such  questions  has 
been  confided  by  Congress  to  the  deputy  com- 
missioner.   Hence  the  Court  of  Appeals  correct- 
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ly  ruled  that  his  finding,  if  there  was  evidence 
to  support  it,  was  conclusive  and  that  it  was  the 
duty  of  the  District  Court  to  ascertain  whether 
it  was  so  supported  and,  if  so,  to  give  it  effect 
without  attempting  a  retrial.  We  have  so  held 
with  respect  to  the  conclusiveness  of  the  finding 
of  the  deputy  commisisoner  that  an  injury  to  an 
employee  arose  'out  of  and  in  the  course  of  the 
employment',  Voehl  v.  Indemnity  Insurance  Co., 
288  U.S.  162,  166;  as  to  the  finding  of  the  de- 
pendency of  a  claimant  for  compensation,  UHote 
V.  Crowell,  286  U.S.  528,  The  Admiral  Peoples, 
295  U.S.  649,  653,  654;  and  as  to  the  finding 
that  the  employee  had  committed  suicide  and 
hence  that  compensation  was  not  payable,  Del 
Vecchio  v.  Bowers,  296  U.S.  280,  287.  In  the 
Del  Vecchio  case  the  question  was  with  respect 
to  the  application  of  the  exception  made  by  para- 
graph (b)  of  section  3  with  respect  to  'Coverage', 
and  we  see  no  reason  for  a  different  view  as  to 
the  application  of  paragraph  (a)  (1)  of  the  same 
section. 


"  *  *  *  The  question  concerns  his  actual  duties. 
These  duties,  as  the  Court  of  Appeals  said,  did 
not  pertain  to  navigation,  aside  from  the  inci- 
dental task  of  throwing  the  ship^s  rope  or  mak- 
ing the  boat  fast,  a  service  of  the  sort  which  could 
readily  be  performed  or  aided  by  a  harbor  work- 
er. What  the  court  considered  as  supporting  the 
finding  of  the  deputy  commissioner  was  that  the 
primary  duty  of  the  decedent  was  to  facilitate 
the  flow  of  coal  to  the  vessel  being  fueled,  that  he 
had  no  duties  while  the  boat  was  in  motion, 
that  he  slept  at  home  and  boarded  off  ship  and 
was  called  each  day  as  he  was  wanted  and  was 
paid  an  hourly  wage.  Workers  of  that  sort  on 
harbor  craft  may  appropriately  be  regarded  as 
Hn  the  position  of  longshoremen  or  other  casual 
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workers  on  the  ivater.'  Scheffler  v.  Moran  Tow- 
ing Co.,  68  F.  (2d)  11,  12.  JEven  if  it  could  be 
said  that  the  evidence  permitted  conflicting  in- 
ferences, we  think  that  there  was  enough  to  sus- 
tain the  deputy  commissioner's  ruHng."  (Italics 
supplied) 

In  the  case  of  De  Wald  v.  Baltimore  &  0.  R.  Co., 
71  F.  (2d)  810  (C.A.  4,  1934),  cert.  den.  293  U.S. 
581,  a  similar  question  was  involved.  There  the  court 
said: 

«*  *  *  while  Congress  has  not,  in  the  act,  defi- 
nitely classified  those  persons  who  are  entitled 
to  receive  the  benefits  under  it,  it  is  hard  to  con- 
ceive of  one  who  would  come  more  definitely 
within  the  meaning  of  the  words  'harbor  work- 
er' than  De  Wald.  His  mo.hi  duties,  as  found  by 
the  Deputy  Commissioner,  were  the  checking  and 
supervising  the  loading  and  unloading  of  cargo 
from  barges  and  keeping  all  records  with  regard 
to  the  cargo.  Such  work  as  he  did  in  making 
fast  lines  at  docks  or  alongside  vessels  and  pump- 
ing water  out  of  the  barges  was  incidental  to  his 
main  employment.  He  did  not  live  upon  the 
barge  but  went  home  every  night. 


"It  is  to  us  reasonably  clear  that  Congress  in- 
tended to  except  from  the  benefits  of  the  Long- 
shoremen's Act  only  those  persons  ordinaHly  and 
generally  considered  as  seafaring  men,  at  least 
only  those  employed  on  board  a  vessel  having  a 
master  and  crew. 

*     *     * 

"De  Wald  was  not  a  member  of  the  crew  within 
the  fair  and  common  meaning  of  the  words  used 
in  the  excepting  clause  when  we  interpret  the 
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clause  as  one  intended  to  restrict  rather  than  ex- 
tend and  when  we  consider  the  purposes  and  his- 
tory of  the  legislation  as  well  as  the  nature  of 
his  duties  and  the  use  of  the  barges  upon  which 
he  was,  from  time  to  time,  employed  by  the  day." 

In  the  case  of  Pacific  Employers  Ins.  Co.  v.  Pills- 
bury,  Deputy  Commissioner,  and  David  E.  Slawson, 
130  F.  (2d)  21  (C.A.  9,  1942),  this  court  stated  that 
there  was  evidence  to  support  the  finding  of  the  dep- 
uty commissioner  to  the  effect  that  the  employee  was 
not  a  member  of  a  crew.  The  court  cited  the  case  of 
South  Chicago  Coal  &  Dock  Co.  v.  Bassett,  supra,  as 
authority  for  its  statement  that  the  determination  of 
the  question  depends  upon  the  employee's  primary 
duties.  The  employee's  duties  in  that  case  were  stated 
to  be  as  follows: 

"The  claimant,  David  E.  Slawson,  was  employed 
at  a  monthly  wage  as  a  deckhand  aboard  the 
^Crockett'.  His  work  required  that  he  live  aboard 
boat  for  five  days  out  of  each  week,  and  he 
could  not  depart  from  the  boat  without  permis- 
sion of  the  officer  in  charge.  During  most  of 
his  working  time  he  was  storing  sugar  on  the 
boat  or  assisting  in  the  discharge  of  such  cargo, 
the  boat  being  tied  to  a  dock  while  such  operations 
were  carried  on;  and  he  helped  to  sweep  up  any 
sugar  that  spilled  on  the  decks.  To  a  slight  ex- 
tent he  handled  the  lines  in  tying  and  untying 
the  vessel,  and  also  assisted  in  laying  out  and 
bringing  in  the  cargo  plank.  He  and  others 
aboard  were  required  to  respond  to  lifeboat  drill, 
and  in  the  event  of  an  emergency  or  failure  of 
the  steering  apparatus,  he  could  be  called  upon  to 
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hold  the  wheel.  Ordinarily,  though,  he  slept  while 
the  boat  was  in  motion.  When  it  was  tied  up  and 
he  was  not  otherivise  engaged,  he  would  do  some 
painting  and  other  maintenance  work.  He  had 
no  duties  to  perform  on  shore,  and  all  his  orders 
were  taken  from  the  mate  or  the  captain. 
Slawson  held  a  membership  in  the  Deckhands' 
Union;  had  a  'Seaman's  Certificate  of  Identifi- 
cation' and  'Certificate  of  Service',  but  did  not 
have  an  able  seaman's  papers." 

For  other  cases  construing  section  3  (a)  (1)  of 
the  Longshoremen's  Act,  see  Schantz  v.  American 
Dredging  Co.,  138  F.  (2d)  534  (CCA.  3,  1943); 
Puget  Sound  Freight  Lines,  et  al  v.  Marshall,  Dep- 
uty Commissioner,  125  F.  (2d)  876  (CCA.  9,  1942) ; 
Gulf  Oil  Corporation  v.  McManigal,  Deputy  Commis- 
sioner, 49  F.  Supp.  75 ;  Blaske  et  al  v.  Bassett,  Deputy 
Commissioner  of  Emp.  Comp.  Comm.,  et  al,  35  F.  Supp. 
315  (Mo.  1940) ;  Harper  v.  Parker,  Deputy  Com- 
missioner, et  al,  9  F.  Supp.  744  (Md.  1935).  Compare: 
Hagens  v.  United  Fruit  Co.  135  F.  (2d)  842  (CA.  2, 
1943) ;  Beddoo  v.  Smoot  Sand  &  Gravel  Corp.,  128 
F.  (2d)  608  (U.S.  App.  D.C  1942) ;  Braner  v.  Brook- 
lyn Eastern  Terminal,  46  F.  Supp.  302  (N.Y.  1942) ; 
Gonzales  v.  Riverside  &  Fort  Lee  Ferry  Co.,  43  F. 
Supp.  366  (N.Y.  1942). 

In  the  Wm.  Spencer  &  Son  Corporation  v.  Lowe, 
Deputy  Commissioner,  et  al,  152  F.  (2d)  847  (CCA. 
2,  1945)  cert.  den.  66  S.  Ct.  1012,  it  was  held  that  a 
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'^lighter  captain''  is  not  a  member  of  a  crew  within 
the  meaning  of  Sec.  3  (a)  (1)  of  the  Longshoremen's 
Act.  There  the  employee  had  mixed  duties,  some  per- 
taining to  pumping  the  hold,  handling  the  lines  when 
docking  or  casting  off  and  making  minor  repairs, 
but  primarily  relating  to  loading  and  unloading  cargo 
by  means  of  a  winch  or  "hoister".  See  also  Lehigh 
Valley  R.  R.  Co.  v.  Lowe,  Deputy  Commissioner,  68 
F.  Supp.  753  (N.J.  1947)  involving  a  ''barge  captain" 
who  was  held  to  be  not  a  member  of  the  crew. 

It  will  be  seen  from  the  foregoing  authorities 
that  the  courts  have  generally  construed  the  term 
"master  or  member  of  a  crew"  in  Section  3  (a)  (1) 
as  having  application  to  seamen  or  sailors  who  make 
up  a  "ship's  company";  that  is,  seafaring  men  who 
live  aboard  vessels  and  are  engaged  in  navigation, 
sign  ship's  articles,  and  engage  generally  in  seafar- 
ing pursuits.  Such  a  construction  is  in  keeping  with 
the  distinction  which  has  always  existed  between 
seamen  "at  sea"  and  others  employed  on  local  harbor 
craft.  Scheffler  v.  Moran  Towing  and  Transporta- 
tion Co.,  Inc.,  et  al,  68  F.  (2d)  11  (C.A.  2,  1933). 
It  was  these  seamen  who  were  intended  to  be  excepted 
from  the  coverage  of  the  Act  because,  although  a  pe- 
tition signed  by  5,000  of  them  desiring  to  be  included 
was  filed  with  the  Judiciary  Committee  which  was 
considering  the  bill  which  became  the  Longshoremen's 
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Act  (see  Report  No.  1767,  69th  Congress,  2nd  Session, 
Vol.  68,  Part  5,  pages  5907-5909) ;  their  leader  An- 
drew Furuseth  persuaded  Congress  to  have  them  ex- 
cluded. The  reason  advanced  for  their  exclusion  was 
that  they  had  ''ancient  rights"  which  were  valuable 
and  which  they  did  not  desire  to  surrender  for  the 
rights  they  would  have  under  the  Longshoremen's 
Act.  The  remedies  enumerated  were:  (1)  mainte- 
nance and  cure;  (2)  suit  under  the  Jones  Act;  and 
(3)  suit  in  Admiralty  based  upon  the  unseaworthi- 
ness of  the  vessel.  In  the  instant  case  apparently 
there  would  be  no  remedy  under  (1)  and  (3)  above. 
Under  number  (1)  supra,  sl  seaman  is  entitled  to 
wages  to  the  end  of  the  voyage:  The  Osceola,  189 
U.S.  158;  The  E.  H.  Russell,  42  F.  (2d)  568  (D.C. 
E.D.  N.Y.  1930).  But  where  the  vessel  is  not  upon  a 
voyage,  there  could  be  no  payment  of  wages  until  the 
end  of  the  voyage.  Moreover,  the  remedy  of  main- 
tenance and  cure  belongs  to  the  seaman  and  dies 
with  him.  The  remedy  under  (3)  supra,  also  would 
not  be  available  to  a  person  in  claimant's  status  be- 
cause an  employee  working  on  a  vessel  by  the  day  in 
a  harbor  who  has  the  alternative  of  assuming  or  not 
assuming  a  risk  may  not  recover  for  an  injury  re- 
sulting from  the  risk  which  he  chooses  to  assume. 
Scheffler  v.  Moran  Towing  aiid  Tranportation  Co., 
supra.   Moreover,  the  injury  in  the  instant  case  was 
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not  due  to  the  unseaworthiness  of  the  vessel ;  and  as  a 
final  reason,  any  right  which  the  employee  had  in  this 
respect  would  not  go  to  his  widow.  The  only  '^ancient" 
remedy  of  those  enumerated  supra,  which  may  be  open 
to  persons  showing  sufficient  status  as  ''seamen"  is 
that  under  the  Jones  Act,  which  is  useless  unless 
negligence  on  the  part  of  the  employer  is  established. 
Therefore  the  reasons  which  impelled  the  seafaring 
men  to  want  to  retain  their  ancient  rights  in  pref- 
erence to  the  right  under  the  Longshoremen's  Act  sub- 
stantially would  not  be  present  in  the  instant  case; 
there  is  no  remedy  for  the  deceased's  widow  outside 
of  the  Longshoremen's  Act. 

The  following  quotation  from  South  Chicago  Coal 
and  Dock  Co.  v.  Bassett,  supra,  with  relevant  ref- 
erences to  the  Congressional  reports  and  Congressional 
record  gives  the  history  of  the  amendment  of  the  Bill 
as  it  relates  to  the  change  of  the  wording  of  the  Bill 
from  "seamen"  to  "members  of  the  crew": 

"The  bill,  which  became  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act,  was  at  one 
stage  amended  so  as  to  include  a  master  and 
members  of  a  crew  of  a  vessel  owned  by  a  citizen 
of  the  United  States  (House  Rep.  No.  1767,  69th 
Cong.,  2d  Ses.,  pp.  1,  2,  20).  They  preferred 
however  to  remain  outside  the  compensation  pro- 
visions and  thus  to  retain  the  advantages  of  their 
election  under  the  Jones  Act,  and  the  bill  was 
changed  accordingly  so  as  to  exempt  'seamen'. 
Then,  in  its  final  passage,  the  words  'a  master 
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or  member  of  a  crew'  were  substituted  for  'sea- 
men'. (Cong.  Rec,  69th  Cong.,  2d  Sess.,  vol.  68, 
pt.  5,  pp.  5402,  6403,  5908  ;NogiLeira  v.  New 
York,  N.  H.  &  H.  R.  Co.,  281  U.  S.  128,  136.) 
We  think  that  this  substitution  has  an  important 
significance  here.  For  we  had  held  that  long- 
shoremen engaged  on  a  vessel  at  a  dock  in  nav- 
igable waters,  in  the  work  of  loading  or  unload- 
ing, were  'seamen'.  International  Stevedoring 
Co.  V.  Haverty,  272  U.S.  50;  Northern  Coal  Co. 
V.  Strand,^  278  U.S.  142.  And,  also,  that  such 
seamen  if  injured  on  a  vessel  in  navigable  waters, 
unlike  one  injured  on  land,  could  not  have  the 
benefit  of  a  state  workmen's  compensation  act. 
Southern  Pacific  Co.  v.  Jensen,  244  U.S.  205. 
We  think  it  is  clear  that  Congress  in  finally 
adopting  the  phrase  'a  master  or  member  of  a 
crew'  in  making  its  exception,  intended  to  leave 
entitled  to  compensation  all  those  various  sorts 
of  longshoremen  and  harbor  workers  who  were 
performing  labor  on  a  vessel  and  to  whom  state 
compensation  statutes  were  inapplicable." 

The  law  should  be  construed  to  give  meaning  to 
the  change  in  the  Bill  from  "seamen"  to  "members 
of  the  crew".  In  view  of  the  fact  that  apparently 
only  the  seafaring  men  wanted  to  be  excluded  from 
the  Act,  the  law  should  be  construed  as  not  to  affect 
the  rights  of  harbor  workers,  of  watchmen  and  care- 
takers. 

(For  a  discussion  as  to  the  distinction  between 
a  "seaman"  and  a  "member  of  the  crew",  see  Carum- 
bo  V.  Cape  Cod  S.S.  Co.,  123  F.  (2d)  991  (C.A.  1, 
1941). 
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In  the  case  of  Moore  Dry  Dock  Co.  v.  Pillsbury, 
Deputy  Commissioner,  et  al,  100  F.  (2d)  245  (CCA. 
9,  1938),  this  court  said: 

"Although  the  courts  thus  far  [this  was  prior 
to  the  decision  in  South  Chicago  Coal  and  Dock 
Co.,  et  al  V.  Bassett,  supra]  have  not  formulated 
a  precise  statement  from  which  it  can  at  once  be 
determined  just  when  an  employee  is  a  member 
of  a  crew  and  when  he  is  a  harbor  worker,  they 
are  in  agreement  upon  the  principle  that  Con- 
gress, in  the  enactment  of  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act,  intend- 
ed to  except  from  the  operation  thereof  only  those 
employees  ordinarily  and  generally  considered  as 
seafaring  men,  leaving  that  fact  to  be  determined 
by  the  circumstances  of  each  case."  (Matter  in 
brackets  ours  —  also  emphasis  supplied.) 

In  the  recent  case  of  Norton,  Deputy  Commis- 
sioner V.  Warner  Co.,  321  U.S.  565  (1944)  (where 
the  court  called  attention  to  the  fact  that  the  em- 
ployee had  no  duties  "in  connection  with  the  handling 
of  cargo")  the  court  cited  with  the  approval  the  state- 
ment in  the  South  Chicago  case,  supra,  to  the  effect 
that  the  question  whether  an  employee  is  a  member 
of  the  crew  is  one  of  fact  for  the  deputy  commissioner 
and  that  his  finding  thereon  is  conclusive  where  sup- 
ported by  evidence,  although  the  evidence  may  permit 
conflicting  inferences.  Compare  National  Labor  Re- 
lations Board  v.  Hearst  Publications,  322  U.S.  Ill, 
131,  decided  subsequent  to  the  Norton  case,  where 
the  court  said : 
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((*  *  * 


where  the  question  is  one  of  specific  appli- 
cation of  a  broad  statutory  term  in  a  proceeding 
in  which  the  agency  administering  the  statute 
must  determine  it  initially,  the  reviewing  court's 
function  is  limited.  Like  the  commissioner's  de- 
termination under  the  Longshoremen's  &  Har- 
bor Workers'  Act  (44  Stat.  1424,  33  U.S.C.  Sec. 
901  et  seq.),  that  a  man  is  not  a  'member  of  a 
crew'  (South  Chicago  Coal  &  Dock  Co.  v.  Bas- 
sett,  309  U.S.  251)  or  that  he  was  injured  'in  the 
course  of  employment'  (Parker  v.  Motor  Boats 
Sales  314  U.S.  244)  *  *  *  the  Board's  determina- 
tion that  speficied  persons  are  'employees'  under 
this  Act  is  to  be  accepted  if  it  has  'warrant  in 
record'  and  a  reasonable  basis  in  law."  Accord: 
Cardillo,  Deputy  Commissioner  v.  Lihertij  Mutual 
Insurance  Company,  330  U.S.  469   (1947). 

It  could  hardly  be  stated  that  a  single  employee 
of  two  vessels  which  are  tide  up  to  a  dock  and  whose 
major  duties,  according  to  his  employer,  were  to  keep 
watch  and  to  keep  the  vessels  clean  and  oiled  and  to 
report  any  major  difficulties  was  a  member  of  a 
crew.  The  fact  that  at  some  time  in  the  past  he  had 
been  a  member  of  the  crew  of  one  of  the  vessels  when  the 
vessels  had  a  crew  and  perhaps  would  again  be  a  mem- 
ber of  the  crew  if  and  when  the  vessel  or  vessels  sailed, 
does  not  change  the  fact  that  on  the  day  when  the  in- 
jury occurred,  there  was  no  crew  and  he  was  not 
performing  the  services  of  a  crew  member  but  only 
that  of  a  watchman  or  caretaker.  Taylor  v.  McMani- 
gal,  89  F.  (2d)  583  (1937)  (aff'g.  14  F.  Supp.  419). 
It  is  the  status  of  the  employee  (determined  from  his 
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duties)  at  the  time  of  injury  which  decides  his  right  to 
coverage  under  the  Act.  Parker  v.  Motor  Boat  Sales, 
Inc.,  314  U.S.  244;  particularly  as  to  his  status  as  a 
crew  member.  Lo7ig  Island  R.  R.  Co.  v.  Loive,  145 
F.  (2d)  516  (C.A.  2,  1944);  Merritt-CJmpman  & 
Scott  Corp.  V.  Willard  -  F(2)  -  (C.A.  2,  6/6/51). 
Persons  who  are  employed  principally  as  caretakers 
or  watchmen  of  a  vessel  in  between  trips,  are  not  con- 
sidered to  be  members  of  the  crew.  Union  Oil  Co.  v. 
Pillsbury,  Deputy  Commissioner,  63  F.  (2d)  925 
(C.A.  9) ;  Seneca  Washed  Gravel  Company  v.  Mc- 
Manigal,  65  F.  (2d)  779  (C.A.  2) ;  Hillscone  S.  S. 
Co.  V.  Pillsbury,  Deputy  Commissioner,  136  F.  (2d) 
965  (C.A.  9,  1943) ;  Puget  Sound  Navigation  Co.  v. 
Marshall,  Deputy  Commissioner,  31  F.  Supp.  903 
(Wash.  1940) ;  La  Crosse  Dredging  Corporation  v. 
McManigal,  Deputy  Commissioner,  58  F.  Supp.  831 
(1945).  In  The  Union  Oil  Company  case,  supra,  as 
in  the  instant  case,  the  crew  had  been  discharged  and 
one  of  the  officers  was  re-engaged  as  watchman  dur- 
ing repairs;  he  was  held  to  be  not  a  member  of  the 
crew. 

SUMMARY 

The  authorities  uniformly  hold  that  the  ques- 
tion whether  the  employee  is  a  member  of  a  crew  is 
one  of  fact.     South  Chicago  Coal  and  Dock  Co.  v. 
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Bassett,  Deputy  Commissioner,  309  U.S.  251  (1940) ; 
Puget  Sound  Freight  Lines  v.  Marshall,  Deputy  Com- 
missioner, 125  F.  (2d)  876  (C.A.  9,  1942) ;  Schantz 
V.  American  Dredging  Co.,  138  F.  (2d)  534  (C.A.  3, 
1943) ;  Bowen  v.  Shamrock  Towing  Co.,  139  F.  (2d) 
674  (C.A.  2,  1943).  As  we  understand  the  above  de- 
cisions, it  is  only  where  no  other  conclusion  can  he 
drawn  from  the  basic  findings  that  the  question  be- 
comes one  of  law.  This  is  so  even  where  the  facts 
are  undisputed:  South  Chicago  Coal  and  Dock  Co.  v. 
Bassett,  supra;  Puget  Sound  Freight  Lines  v.  Mar- 
shall, supra.  Accord:  Cardillo,  Deputy  Commissioner 
V.  Liberty  Mutual  Insurance  Company,  330  U.S.  469, 
478  (1947).  Compare:  Gray  v.  Powell,  314  U.S.  402, 
412  (1941);  United  States  v.  Morgan,  313  U.S.  409 
(1941). 

We  have  not  discussed  Anderson  v.  Manhattan 
Lighterage  Corp.,  148  F.  (2d)  971  (C.A.  2,  1945) 
where  the  court  held  that  a  lighterage  captain  was 
not  a  member  of  a  crew,  nor  United  States  Lighterage 
Corporation  v.  Hoey,  142  F.  (2d)  484  (C.A.  2,  1944), 
nor  Berwind-White  Coal  Mining  Co.  v.  Rothensies, 
137  F.  (2d)  60  (C.A.  3,  1943),  nor  Walling  v.  Bay 
State  Dredging  Co.,  149  F.  (2d)  346  (C.A.  1,  1945), 
because,  while  they  construed  the  term  "member  of 
crew",  the  construction  there  related  to  the  use  of  the 
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words  in  Acts  other  than  the  Longshoremen's  Act 
and  as  stated  by  the  Supreme  Court  "we  find  little 
aid  in  considering  the  use  of  the  term  'crew'  in  other 
statutes  having  other  purposes"  (quotation  is  from 
South  Chicago  Coal  &  Dock  Co.  v.  Ba^sett,  Deputy 
Commissioner,  309  U.S.  251).  Since  the  word  "crew" 
does  not  have  an  "unvarying  legal  meaning",  the  issue 
must  be  determined  according  to  the  facts  in  the  par- 
ticular case.  South  Chicago,  etc.,  supra  also  Bowen  v. 
Shamrock  Towing  Co.,  139  F.  (2d)  674  (C.A.  2, 
1943). 

We  believe  that  it  cannot  be  held  as  a  mutter  of 
law  under  the  evidence  that  deceased  on  the  day  of 
the  injury  was  a  member  of  a  crew  within  the  mean- 
ing of  the  Longshoremen's  Act.  Cf.  Anderson  v. 
Olympian  Dredging  Co.,  57  F.  Supp.  827  (Cal.  1944), 
which  was  decided  since  the  Norton  decision  and 
Smrekar  v.  Bay  &  River  Navigation  Co.,  160  P.  (2d) 
85  (Cal.  1945)  cert.  den.  66  S.  Ct.  338,  which  con- 
tains a  complete  discussion  of  cases  before  and  after 
the  Norton  decision  by  the  Supreme  Court. 
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CONCLUSION 

In  view  of  the  above,  it  is  respectfully  submitted 
that  the  order  of  the  deputy  commissioner  was  in 
accordance  with  law  and  should  have  been  sustained 
by  the  court  below.  The  order  or  orders  of  the  court 
below  setting  aside  the  award  was  improper  and 
should  be  reversed  with  directions  to  dismiss  the 
complaint. 
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PREUMINARY  STATEMENT 

This  court  heretofore  made  and  entered  its  order 
permitting  the  filing  of  a  brief  amicus  curiae  on  be- 
half of  Genevieve  Long,  who  was  the  claimant  before 
the  Deputy  Commissioner,  and  intervenor  in  the  trial 
court. 

This  brief  is  filed  to  add  a  supplementary  argu- 
ment to  the  Government's,  not  to  repeat  the  same. 


2 
SUMMARY  OF  ARGUMENT 

The  District  Court  applied  an  erroneous  standard 
to  the  facts. 

Union  Oil  CoTnpany  v.  Pillsbury,,  63  F.(2d) 
925; 

Puget  Sound  Navigation  Company  v.  Mar- 
shall, 31  F.Supp.  903; 

Taylor  v.  McManigal,  89  F.(2d)  583; 

Diomede  v.  Lowe,  87  F.(2d)  296. 

ARGUMENT 

(a)  The  Government's  argument 

The  Government  argues  that  the  court  erred 
in  redetermining  the  Commissioner's  finding  of 
fact. 

(b)  Amicus  Curiae  supplementary  argument 

The  District  Court,  in  holding  that  there  was 
no  evidence  to  sustain  the  Commissioner's  find- 
ing, applied  an  improper  legal  standard. 

The  District  Court  in  its  memorandum  properly 
stated  that  it  had  no  power  to  weigh  or  appraise  the 
evidence  and  that  if  there  was  evidence  to  support  the 
order  it  must  be  sustained  (Tr.  16).  Then  in  setting 
up  the  standard  by  which  the  court  thought  to  de- 
termine whether  there  were  facts  to  support  the  find- 
ings, the  court  said: 

"The  remedy  under  the  act  is  exclusive.  It  was 
designed  to  provide  compensation  in  the  stead 
of  liability  for  a  class  of  employees  commonly 
known  as  longshoremen.  These  men  are  mainly 
employed  in  loading,  unloading,  refitting  and  re- 
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pairing  ships,  Senate  Report  No.  973,  69th  Con- 
gress, First  Session,  page  16.  Long's  work  can- 
not be  said  to  fit  into  that  category.''  (Emphasis 
supplied ) 

While  the  act  may  have  been  primarily  designed  to 
include  a  ceilain  large  class  of  workers.  Congress 
in  setting  up  the  legislation  broadened  its  scope  to  in- 
clude all  maritime  workers,  save  a  ''master  or  mem- 
ber of  a  crew  of  any  vessel  *  *  *"  and  certain  other 
immaterial  exceptions  (note  that  the  congressional 
report  used  the  word  "mainly"). 

The  words  of  the  act  are : 

"(a)  Compensation  shall  be  payable  under  this 
chapter  in  respect  of  disability  or  death  of  an 
employee,  but  only  if  the  disability  or  death  re- 
sults from  an  injuiy  occurring  upon  the  nav- 
igable waters  of  the  United  States  (including 
any  dry-dock)  and  if  recovery  for  the  disability 
or  death  through  workmen's  compensation  pro- 
ceedings may  not  validly  be  provided  by  state  law. 
No  compensation  shall  be  payable  in  respect  of 
the  disability  or  death  of — (1.)  a  master  or  mem- 
ber of  a  crew  of  any  vessel  *  *  *."  33  U.S.C.A. 
Sec.  903.  See  also  the  definitions  contained  in 
33  U.S.C.A.  Sec.  902. 

Thus  it  is  to  be  seen  that  the  act  was  designed  to  be  the 
catch-all;  to  cover  all  maritime  injuries  occurring  ex- 
cept to  those  who  might  validly  be  covered  by  State 
compensation  acts  and  members  of  crews  of  vessels.  In 
other  words,  the  compensation  under  the  act  is  not  lim- 
ited to  the  particularly  large  class  of  workers  for 
whose  benefit  it  was  primarily  intended,  to  wit.  Long- 
shoremen and  Ship  Refitters  and  Repairmen.    It  is 


not  necessary  to  prove  that  a  maritime  injury  comes 
under  the  act,  but  rather  it  comes  under  the  act  un- 
less it  is  excluded.  This  is  born  out  by  thepresumption 
specifically  stated  in  the  act  as  follows : 

'In  any  proceeding  for  the  enforcement  of  a 
claim  for  compensation  under  this  chapter,  it 
shall  be  presumed,  in  the  absence  of  substantial 
evidence  to  the  contrary — (a)  That  the  claim 
comes  within  the  pi'ovisions  of  this  chapter."  (33 
U.S.C.A.,  Sec.  920). 

Long's  death  having  been  unquestionably  (and  now 
concededly  since  the  employer  did  not  cross-appeal) 
caused  by  maritime  injury,  the  question  then  becomes 
solely  whether  he  was  excepted  from  the  act  as  being 
*'a  member  of  a  crew."  Not  whether  his  duties  fell 
into  the  category  of  the  principal  class  of  workers  for 
whose  benefit  the  act  was  adopted. 

Was  Long  a  ''member  of  a  crew"  of  a  vessel?  The 
District  Court  conceded  that  Long's  main  duties  were 
to  keep  watch  (Tr.  15).  All  of  his  other  duties  were 
those  commonly  associated  with  caretaking.  In  fact, 
the  deceased  was  taking  care  of  two  vessels.  The  com- 
pany carried  Long  on  its  payroll  as  a  watchman  (Tr. 
26,  27).  (The  two  exhibits  so  showing  were  admitted 
into  the  record  by  oral  stipulation  which  is  not  con- 
tained in  the  present  transcript  of  record  but  which 
counsel  is  orally  informed  will  be  made  a  part  of  a 
supplementary  record.) 

The  court  must  construe  the  words  used  by  the 
legislature  "a  member  of  a  crew  of  any  vessel.  "Amicus 
Curiae  contends  that  the  term  has  been  construed  ad- 
versely to  the  contention  of  respondents  herein.  Three 


cases  were  cited  to,  but  not  by,  the  District  Court 
which  amicus  curiae  feels  are  inconsistent  with  the 
construction  of  the  District  Court. 

Union-  Oil  Company  v.  Pillsbury  (9  Cir.)  63 
F.(2d)  925; 

Puget  Sound  Navigation  Company  v.  Marsh- 
all, ^il  F.Supp.  903; 

Taylor  v.  McManigal,  89  F.(2d)  583. 

A  fourth  case,  equally  strong,  is  Diomede  v.  Lowe,  87 
F.  (2d)  296,  wherein  it  was  specifically  stated  at  page 
298: 

''Nor  was  the  decedent  a  member  of  a  crew. 

A  watchman  on  a  vessel  in  port  is  not  a  seaman 

excluded  by  the  statute.  *  *  *" 

The  case  of  Union  Oil  Company  v.  Pillsbury,  63  F. 
(2d)  925,  is  closely  parallel  to  the  case  at  bar.  There 
one  who  served  as  third  mate  on  a  vessel  while  it  was 
on  its  last  voyage  stayed  on  the  ship  as  caretaker 
when  the  ship  was  tied  up  and  this  court  held  that  he 
v;as  covered  by  the  Harbor  Workers  Act  and  was  not 
a  member  of  a  crew  of  a  vessel. 

So  in  Puget  Sound  Navigation  Co.  v.  Marshall,  31 
F.Supp.  903,  the  injured  man  was  a  watchman  who 
sailed  on  a  vessel  as  a  member  of  the  crew  when  she 
was  in  service,  which  was  on  weekends,  and  stayed 
on  the  vessel  as  watchman  and  caretaker  when  she 
was  tied-up  during  the  week.  The  accident  occurred 
while  the  vessel  was  tied-up  during  the  week,  and  the 
court  held  that  the  employee  was  not  a  member  of  the 
crew  of  a  vessel,  so  as  to  be  excepted  from  the  Harbor 
Workers  Act. 


Likewise,  in  Taylor  v.  McManigal,  89  F.(2d)  583, 
the  Court  of  Appeals  for  the  Sixth  Circuit  held  that 
a  man  who  was  employed  as  an  assistant  engineer  to 
help  put  the  ship  in  repair  and  who  expected  to  sail 
as  a  member  of  the  crew  as  an  engineer  when  the  ves- 
sel sailed,  was  covered  by  the  provisions  of  the  Har- 
bor Workers  Act. 

The  duties  performed  at  the  time  of  the  injury  or 
death  are  those  which  determine  the  applicability  of 
the  act,  and  not  the  duties  over  any  extended  period 
of  time.  Gallagher's  case,  145  F.(2d)  516,  1945  A. 
M.C.  143.  Thus  one  may  be  a  member  of  a  crew  one 
day  and  be  outside  the  act  and  a  watchman  or  care- 
taker the  next  day  and  be  within  the  act.  Puget  Sound 
Navigation  Company  v.  Marshall,  31  F.Supp.  903. 
Thus  the  circumstances  that  Long  had  at  one  time 
been  a  member  of  the  crew  and  that  the  employer  con- 
tended that  if  the  ship  ever  sailed  he  was  to  be  car- 
ried as  a  member  of  the  crew  are  immaterial. 

In  order  to  be  a  member  of  a  crew  there  must  first 
be  a  "crew."  See  Diomede  v.  Loive,  87  F.(2d)  296. 
In  that  case,  it  was  said  at  page  298: 

"In  Seneca  Washed  Gravel  Corp.  v.  McMan- 
igal, supra  (65  F. (2d)  779)  we  defined  the  word 
'crew'  as  used  in  the  statute.  The  word  'crew'  is 
used  in  the  statute  to  connote  a  company  of  sea- 
men belonging  to  the  vessel,  usually  including 
the  officers." 

No  doubt  there  can  be  a  one-man  crew.  Norton  v. 
Warner,  321  U.S.  564,  88  L.  ed.  931.  But  this  could 
only  be  true  if  the  one-man  could  navigate  the  vessel. 
To  what  crew  did  Long  belong?  Was  he  a  member  of 


the  crew  of  the  Coastal  Monarch,  or  was  he  a  mem- 
ij  ber  of  the  crew  of  the  Coastal  Glacier?  Which  vessel 
had  a  crew?  Since  both  vessels  require  a  multi-man 
crew  in  order  to  engage  in  navigation,  it  is  respect- 
fully submitted  that  Long  himself  could  not  constitute 
a  crew  of  either  vessel,  let  alone  both. 

The  District  Court  apparently  adopted  the  view 
that  if  the  injured  or  deceased  employee  performed 
some  duties  that  were  customarily  performed  by  crew 
members,  then  he  was  outside  the  act.  This,  of  course, 
was  the  standard  of  IntematioTial  Stevedoring  v, 
Haverty,  272  U.S.  50,  71  L.  ed.  157,  which  is  not  now 
applicable  to  this  Act.  South  Chicago  Coal  &  Dock  Co., 
V.  Bassett,  309  U.S.  251,  84  L.  ed.  732. 

CONCLUSION 

It  is  respectfully  submitted  that  there  was  ample 
evidence  to  support  the  Commissioner's  ultimate  find- 
ing that  Long  was  not  a  member  of  a  crew  of  a  vessel 
under  the  proper  construction  of  those  terms  and  that 
the  decision  of  the  trial  court  should  be  reversed  and 
the  order  of  the  Commissioner  reinstated. 

Respectfully  submitted, 

Bassett  &  Geisness, 

Attorneys  for  Amicus  Curiae. 
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In  the 

United  States  Court  of  Appeals 

For  til©  Nieitlh  Carcuiit 

J.  J.  O'Leary,  Deputy  Commissioner, 
Fourteenth  Compensation  District,  un- 
der the  Longshoremen's  Act, 

Appellant, 
vs.  >  No.  12915 

Coastal  Navigation  Company,  a  cor- 
poration ;  Firemen's  Fund  Insurance 
Company,  a  corporation,  and  Mrs. 
Genevieve  Long,  Appellees. 

Upon  Appeal  from  the  United  States  District 

Court  for  the  Western  District  of  Washington 

Northern  Division 

Honorable  Dal  M.  Lemmon,  Judge 


BRIEF  FOR  APPELLEES 


QUESTION  INVOLVED  ON  APPEAL 

Were  the  findings  of  appellant,  Deputy  Commis- 
sioner, that  decedent  Long  was  a  harbor  worker  under 
the  Longshoremen's  and  Harbor  Workers'  Act  at  the 
time  of  his  death  and  not  a  member  of  the  crew  of  the 
D/V  "Coastal  Glacier''  in  accordance  with  law? 
Appellant  Deputy  Commissioner  found  decedent  was  a 
harbor  worker  and  an  employee  as  defined  by  the  Long- 
shoremen's and  Harbor  Workers'  Act  (Tr.  8,  9,  10). 
The  District  Court  reversed  on  appeal  of  the  employer 
and  carrier  (Tr.  30,  31)  holding  the  Deputy  Commis- 


sioner  had  misconstrued  the  law  and  that  decedent  was 
a  member  of  the  crew  of  the  D/V  "Coastal  Glacier'' 
and  exempted  from  the  provisions  of  the  Act. 

STATEMENT  OF  CASE 

The  undisputed  evidence  before  appellant  Deputy 
Commissioner  was  very  adequately  summarized  by  the 
trial  court ; 

"The  decedent  Long  was  a  seagoing  man,  an 
engineer  of  years  standing.  The  Coastal  Naviga- 
tion Company  had  purchased  two  vessels,  the 
Coastal  Glacier  and  Coastal  Forest,  and  at  the  time 
of  the  purchase  contemplated  their  use  in  their 
.  Alaska  run.  Each  used  a  complement  of  nine  or  ten 
men.  They  were  taken  to  task  by  the  Union  which 
demanded  some  twelve  or  thirteen  in  the  crew  of 
each  vessel.  The  company  decided  that  the  cost  of 
operation  was  too  great  with  this  added  operating 
cost,  so,  in  March,  1947,  removed  the  vessels  from 
Ketchikan,  Alaska,  to  Seattle,  Washington,  where 
they  were  moored  at  a  pier  landing  at  Kirkland  on 
Lake  Washington.  All  of  the  crews  of  both  vessels 
were  discharged  except  Long.  He  was  the  Chief 
Engineer  on  the  Coastal  Glacier  and  he  was  re- 
tained in  that  capacity.  He  lived  on  one  of  the  ves- 
sels and  as  custodian  had  the  duty  of  keeping  both 
clean,  trespassers  away,  etc.  His  main  duty  was  to 
keep  watch.  He  also  was  to  oil  the  machinery  and 
keep  the  vessels  in  mechanical  condition  so  that  the 
vessels  would  ])e  ready  for  use  by  charter  or  other- 
wise on  a  day's  notice.  The  Coastal  Glacier  sailed 
on  short  trips  on  a  few  occasions  and  when  it  did 
Long  went  along  as  the  engineer. 

"One  Haas,  who  was  not  a  seagoing  man,  first 


talked  with  Long  about  taking  Long's  place  while 
Long  would  ]3e  away  in  Minnesota  on  a  contem- 
plated trip  to  that  state.  Long  was  then  to  see  the 
agent  of  the  company  about  employing  Haas.  Haas 
came  back  to  the  iner  a  few  days  later  and  found 
Long  stretched  out  on  his  bunk  in  the  Coastal 
Glacier.  Long  told  him  he  had  slipped  and  fallen 
while  going  down  to  the  engine  room.  Long  died 
from  a  bilateral  hernia  with  strangulation. 

"Haas,  after  the  injury  and  death  of  Long, 
stayed  on  as  the  watchman  and  caretaker  of  the 
ships.  He  likewise  lived  on  one  of  them  although  he 
was  not  paid  subsistence.  After  Long's  death  a  Mr. 
Nilsen  was  employed  to  turn  over  the  engines  and 
keep  them  in  good  working  order,  and  this  he  does 
once  a  month.  The  vessels  are  diesel  engine  powered 
and  required  a  diesel  man  to  operate  and  Long  was 
a  diesel  engineer.  Haas  was  neither  a  diesel  en- 
gineer nor  a  marine  engineer.  Although  the  evi- 
dence is  obscure  upon  the  point  it  is  to  be  inferred 
that  the  o^^eration  of  the  generators,  a  daily  duty  of 
Long,  was  performed  by  Haas  after  he  took  charge. 

"Long  was  permanently  attached  to  the  vessel. 
He  lodged  there  and  he  was  provided  subsistence 
aboard.  He  was  paid  monthly.  These  are  charac- 
teristics of  emplojmient  of  crew  members.  The 
Coastal  Glacier  was  kejDt  in  condition  to  sail 
promptly.  The  owner  was  endeavoring  to  obtain 
satisfactory  charters  for  her  and,  had  she  been 
chartered,  a  condition  of  chartering  would  have 
been  that  Long  go  aboard  as  engineer.  All  of  the 
duties  performed  by  Long  as  detailed  above  were 
maritime  in  character."  (Tr.  14  to  17.) 

In  addition,  the  evidence  disclosed  that  decedent  was 
reated  as  a  seafaring  man  at  the  Seattle  Marine  Hos- 


pital  for  his  injuries  prior  to  his  death  and  that  the 
death  certificate  described  his  usual  occupation  as 
"Chief  Engineer"  and  his  occupation  as  "Shipping" 
(Tr.  73).  After  decedent's  death,  in  addition  to  one 
Haas,  who  was  employed  solely  as  a  caretaker  of  the 
vessel,  it  was  necessary  to  employ  another  Chief  En- 
gineer, one  Nitson  to  inspect  and  maintain  the  compli- 
cated machinery  in  the  engine  room  of  the  "Coastal 
Glacier/' 

PERTINENT  PROVISIONS  OF  LONGSHOREMEN'S 
AND  HARBOR  WORKERS'  ACT 

Section  2  (3)  (Title  33,  Section  903  (3)  U.S.C.)  of 
the  Longshoremen's  and  Harbor  Workers'  Act  pro- 
vides as  follows : 

"(3)  The  term  'employee'  does  not  include  a 
master  or  member  of  a  crew  of  any  vessel,  nor  any 
person  engaged  by  the  master  to  load  or  unload  or 
repair  any  small  vessel  under  eighteen  tons  net." 

This  exemption  of  crew  members  from  the  applica- 
tion of  the  Longshoremen's  and  Harbor  Workers'  Act 
is  repeated  in  §3  (a)  (1)  of  that  Act  (Title  33,  §903  (a) 
(1)  U.S.C.)  reading  as  follows: 

"Sec.  3. (a)  Compensation  shall  be  payable  under 
this  Act  in  respect  of  disability  or  death  of  an  em- 
ployee, but  only  if  the  disability  or  death  results 
from  an  injury  occurring  upon  the  navigable  wat- 
ers of  the  United  States  (including  any  dry  dock) 
and  if  recovery  for  the  disability  or  death  through 
workmen's  compensation  proceedings  may  not  val- 
idly be  provided  by  State  law.  No  compensation 
shall  be  payable  in  respect  of  the  disability  or 
death  of — 


"  (1)  A  master  or  member  of  a  crew  of  any  ves- 
sel, nor  any  person  engaged  by  the  master  to  load 
or  unload  or  repair  any  small  vessel  under  eighteen 
tons  net"; 

Section  21  (b)  of  the  Act  (Title  33,  Section  921  (b) 
U.S.C.)  provides  as  follows: 

"If  not  in  accordance  with  law,  a  compensation 
order  may  be  suspended  or  set  aside,  in  whole  or 
in  part,  through  injunction  proceedings,  manda- 
tory or  otherwise,  brought  by  any  party  in  inter- 
est against  the  deputy  commissioner  making  the 
order,  and  instituted  in  the  Federal  district  court 
for  the  judicial  district  in  which  the  injury  oc- 
curred (or  in  the  Supreme  Court  of  the  District 
of  Columbia  if  the  injury  occurred  in  the  Dis- 
trict)." 

(Hereafter  for  the  sake  of  brevity  the  Lognshore- 
men's  and  Harbor  Workers'  Act  will  be  referred  to 

as  the  "Act".) 

APPEAL  PRESENTS  QUESTION  OF  LAW 

Whether  decedent  Long  was  a  member  of  the  crew 
of  the  "C0A8TAL  Glacier"  at  the  time  of  his  acci- 
dent and  exempted  from  the  provisions  of  the  Act 
is  plainly  a  question  of  law  for  this  Court  to  review 
since  the  evidence  before  the  Deputy  Commissioner 
was  undisputed. 

Norton  v.  Warner  Company,  321  U.S.  565,  88 
L.  Ed.  931 ; 

Tucker  v.  Branham   (3  CCA.)   151  F.(2d) 
96; 

Baffin  v.  Pape  (5  CCA.)  170  F.(2d)  622. 


6 

On  two  occasions  the  United  States  Supreme  Court 
has  been  faced  with  the  question  before  this  Court  as 
to  whether  an  injured  man  was  an  employee  under  the 
Act  or  exempted  by  reason  of  being  a  "member  of  the 
crew"  of  the  vessel. 

In  South  Chicago  Coal  &  Dock  Company  v.  Bassett 
(1940)  309  U.S.  251,  86  L.Ed.  732,  it  appeared  that 
the  decedent  was  employed  on  a  coal  barge  navigating 
only  in  the  inland  rivers  about  Chicago  whose  chief 
task  was  described  by  the  court, 

"as  'facilitating  the  flow  of  coal  from  his  boat  to 
the  vessel  being  fueled — removing  obstructions  to 
the  flow  with  a  stick.  He  i3erf  ormed  such  additional 
tasks  as  throwing  the  ship's  rope  in  releasing  or 
making  the  boat  fast.  He  performed  no  navigation 
duties.  He  occasionally  did  some  cleaning  of  the 
boat  but  did  no  work  while  the  boat  was  en  route 
from  dock  to  the  vessel  to  be  fueled,'  The  Court 
of  Appeals  thought  it  significant  that  his  only  duty 
relating  to  navigation  was  the  incidental  task  of 
throwing  the  ship's  line;  that  his  primary  duty 
was  to  free  the  coal  if  it  stuck  in  the  hopper  while 
being  discharged  into  the  fueled  vessel  while  both  J 
boats  were  at  rest ;  that  he  had  no  duties  while  the 
boat  was  in  motion;  that  he  w^as  jjaid  an  hourly 
wage;  that  he  had  no  'articles';  that  he  slept  at 
home  and  boarded  off  ship ;  that  he  was  called  very 
early  in  the  morning  each  day  as  he  was  wanted; 
that  while  he  had  worked  only  three  weeks,  and  it 
might  have  been  possible  that  he  would  have  been 
retained  for  years  to  come,  his  employment  was 
somew^hat  akin  to  temporary  employment." 

In  properly  holding  that  the  duties  of  the  decedent 
were  not  of  a  seafaring  character  the  court  said: 


"That  is  our  concern  here  in  construing  this 
particular  statute — the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act  —  with  appro- 
priate regard  to  its  distinctive  aim.  We  find  little 
aid  in  considering  the  use  of  the  term  'crew'  in 
other  statutes  having  other  purposes.  This  Act  as 
we  have  seen,  was  to  provide  compensation  for  a 
class  of  employees  at  work  on  a  vessel  in  navigable 
waters  who,  although  they  might  be  classed  as  sea- 
men (Internatiomtl  Stevedoring  Co.  v.  Haverty, 
272  U.S.  50,  71  L.Ed.  157,  47  S.  Ct.  19,  supra), 
were  still  regarded  as  distinct  from  members  of 
a  'crew.'  They  were  persons  serving  on  vessels,  to 
be  sure,  but  their  service  was  that  of  laborers,  of 
the  sort  performed  by  longshoremen  and  harbor 
workers  and  thus  distinguished  from  those  em- 
ployees on  the  vessel  who  are  naturally  and  pri- 
marily on  board  to  aid  in  her  navigation.  See  De 
Wald  V.  BaUimore  &  O.  R.  Co.  (CCA.  4th)  71 
F.(2d)  810;  Diomede  v.  Lowe  (CCA.  2d)  87  F. 
(2d)  296;  Moore  Dry  Dock  Co.  v.  PiUshury  (C 
CA.  9th)  100  F.(2d)  245. 

"Regarding  the  word  'crew'  in  this  statute  as 
referring  to  the  latter  class,  we  think  there  was 
evidence  to  support  the  finding  of  the  deputy  com- 
missioner. The  fact  that  the  certificate  of  inspec- 
tion called  for  three  'deckhands'  and  that  the  cap- 
tain included  the  decedent  to  make  up  that  com- 
plement is  not  controlling.  The  question  concerns 
his  actual  duties.  These  duties,  as  the  Court  of  Ap- 
peals said,  did  not  pertain  to  navigation,  aside 
from  the  incidental  task  of  throwing  the  ship's 
rope  or  making  the  boat  fast,  a  service  of  the  sort 
which  could  readily  be  performed  or  aided  by  a 
harbor  worker.  What  the  court  considered  as  sup- 
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porting  the  finding  of  the  deputy  commission  was 
the  primary  duty  of  the  decedent  was  to  facilitate 
the  flow  of  coal  to  the  vessel  being  fueled,  that  he 
had  no  duties  while  the  boat  was  in  motion,  that 
he  slept  at  home,  and  boarded  oif  ship  and  was 
called  each  day  as  he  was  wanted  and  was  paid 
an  hourly  wage.  Workers  of  that  sort  on  harbor 
craft  may  appropriately  be  regarded  as  'in  the 
position  of  longshoremen  or  other  casual  workers 
on  the  water'." 

In  the  subsequent  and  most  recent  case  involving 
this  question,  Norton  v.  Warner  Compcmy,  321  U.S. 
565,  88  L.Ed.  931  (1944)  the  deputy  commissioner 
held  that  a  bargeman  injured  when  shifting  the  barge 
at  a  pier  was  a  member  of  the  crew  of  the  barge. 

Decedent's  duties  were  found  to  be  as  follows: 
"Rusin  was  employed  as  a  boatman  on  a  barge 
which  at  the  time  of  the  injury  was  afloat  on  the 
navigable  waters  of  the  United  States.  The  barge 
had  no  motive  power  of  its  own  and  was  moved 
either  by  towing  or  for  shorter  distances,  by  the 
winding  up  of  a  cable  by  means  of  a  capstan  op- 
erated by  hand.  The  barge,  which  was  documented 
as  a  vessel  of  the  United  States,  never  went  to 
sea  but  was  confined  in  its  operation  to  waters 
within  a  radius  of  thirty  miles  of  Philadelphia. 
Rusin  was  employed  under  a  union  contract  with 
respondent  which  stated  that  all  bargeman  as- 
signed to  specific  barges  in  active  operation  were 
to  be  paid  a  monthly  salary  of  $80  and  were  to 
be  provided  with  quarters.  It  also  stated  that  com- 
pensation was  'for  all  work  performed  by  barge- 
men in  the  operation  of  his  own  vessel'  and  that 
the  rates  provided  were  'based  upon  all  services 
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and  time  required  to  safeguard  and  operate  the 
barge  fleet,  including  necessary  pumping,  watch- 
ing, or  other  emergency  duties  on  Sundays  and 
holidays.'  Rusin  was  continuously  aboard.  He 
bought  his  own  meals  and  lived,  ate,  and  slept  on 
the  barge.  When  he  worked  on  any  other  boat, 
he  received  wages  at  an  hourly  rate,  in  addition 
to  the  monthly  salary.  Rusin  had  little  experience 
as  a  seaman  except  that  which  he  obtained  as  a 
bargeman.  His  duties  consisted  of  taking  general 
care  of  the  barge.  They  included  taking  care  of 
the  lines  at  docks,  tightening  or  slackening  them 
as  necessary;  repairing  leaks;  pumping  out  the 
barge;  taking  lines  from  tugs;  responding  to 
whistles  from  the  tugs;  putting  out  navigational 
lights  and  signals;  taking  orders  from  the  tug- 
boat when  being  towed ;  moving  the  barge  at  piers 
by  the  capstan.  He  could  not  set  the  course  or  con- 
trol or  change  it  any  time.  He  was  subject  to  or- 
ders of  respondent's  marine  superintendent  ex- 
cept when  in  tow  at  which  time  he  was  subject 
to  the  control  of  the  tugboat  captain.  But  he  had 
no  duties  in  connection  with  the  handling  of  cargo 
and  no  shore  duties.  At  the  time  of  the  injury  he 
was  the  sole  person  aboard  or  employed  upon  the 
barge." 

In  its  opinion  the  court  referred  to  the  legislative 
history  of  the  Act  which  was  adopted  to  meet  the  diffi- 
culties of  the  decision  of  Southern  Pacific  Company  v. 
Jensen,  244  U.S.  205,  61  L.Ed.  1086.  The  court  stressed 
the  fact  that  the  maritime  unions  specifically  opposed 
inclusion  of  their  membership  under  the  terms  of  the 
Act  preferring  their  traditional  remedies  of  wages, 
maintenance  and  cure  and  an  action  for  unseaworthi- 
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ness  in  lieu  of  a  compensation  act.  In  holding  that  the 
duties  of  Rusin  constituted  him  a  seafaring  man  the 
court  said: 

"If  a  barge  without  motive  power  of  its  own 
can  have  a  'crew'  within  the  meaning  of  the  Act 
and  if  a  'crew'  may  consist  of  one  man,  we  do  not 
see  why  Rusin  does  not  meet  the  requirements. 
A  barge  is  a  vessel  within  the  meaning  of  the  Act 
even  when  it  has  no  motive  power  of  its  own,  since 
it  is  a  means  of  transportation  on  water.  A  crew 
is  generally  'equivalent  to  ship's  company'  as  Mr. 
Justice  Story  said  in  United  States  v.  Winn  (C.C.) 
3  Summ.  209,  Fed.  Cas.  No.  16,740.  But  we  pointed 
out  in  the  Bassett  case  that  the  word  does  not  have 
'an  absolutely  unvarying  legal  significance.'  309 
U.S.  at  p.  258,  84  L.Ed.  736,  60  S.  Ct.  544.  We 
know  of  no  reason  why  a  person  in  sole  charge  of 
a  vessel  on  a  voyage  is  not  as  much  a  'member  of 
the  crew'  as  he  would  be  if  there  were  two  or  more 
aboard.  We  said  in  the  Bassett  case  that  the  term 
'crew'  embraced  those  'who  are  naturally  and  pri- 
marily on  board'  the  vessel  'to  aid  in  her  naviga- 
tion.' Id.  309  U.S.  p.  260,  84  L.Ed.  737,  60  S.  Ct. 
544.  But  navigation  is  not  limited  'putting  over 
the  helm.'  It  also  embraces  duties  essential  for 
other  purposes  of  the  vessel.  Certainly  members 
of  the  crew  are  not  confined  to  those  who  can  'hand, 
reef  and  steer.'  Judge  Hough  pointed  out  in  The 
Buena  Venture  (B.C.)  243  F.  797,  799,  that  'every 
one  is  entitled  to  the  privilege  of  a  seaman  who, 
like  seamen,  at  all  times  contribute  to  and  labor 
about  the  operation  and  welfare  of  the  ship  when 
she  is  upon  a  voyage.'  And  see  The  Minna  (B.C.) 
11  F.  759;  Dishroiv  v.  The  Walsh  Bros.  (B.C.)  36 
F.  607,   608   (bargemen).  We   think  that  'crew' 
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must  have  at  least  as  broad  a  meaning  under  the 
Act.  For  it  is  plain  from  the  amendment  exempt- 
ing a  'master  or  member  of  a  crew'  that  ship's 
company  was  not  brought  under  the  Act.  And  we 
are  told  by  the  Senate  Report,  as  already  noted, 
that  the  purpose  of  the  legislation  was  to  provide 
compensation  for  those  who  'are  mainly  employed 
in  loading,  unloading,  refitting,  and  repairing 
ships.'  S.  Rep.  No.  973,  supra. 

"Rusin,  unlike  the  employee  in  the  Bassett  case, 
did  no  work  of  the  latter  variety.  He  performed 
on  tlie  barge  functions  of  the  same  quality  as  those 
performed  in  the  maintenance  and  operation  of 
many  vessels.  His  were  indeed  different  from  the 
functions  of  any  other  'crew'  only  as  they  were 
made  so  by  the  nature  of  the  vessel  and  its  naviga- 
tional requirements.  The  contract  under  which  he 
was  emploj^ed  stated  that  the  compensation  was 
'based  upon  all  services  and  time  required  to  safe- 
guard and  operate  the  barge  fleet.'  The  services 
rendered  conformed  to  that  standard  and  no  other. 
Rusin  moreover  had  that  permanent  attachment 
to  the  vessel  which  commonly  characterizes  a  crew. 
See  A.  L.  Mechling  Barge  Line  v.  Bassett  (CCA. 
7th)  119  F.(2d)  995." 

PRIOR  DECISIONS  OF  THIS  COURT 

This  court  has  previously  considered  the  question 
in  the  following  cases  decided  before  the  Bassett  case ; 
Union  Oil  Company  v.  Pillshurg  (1933)  63  F.(2d)  925 
and  Moore  Drydock  v.  Pillshury  (1938)  106  F.(2d) 
245.  Subsequent  to  the  Bassett  case,  supra,  but  before 
the  Norton  case,  this  court  again  considered  the  ques- 
tion in  the  cases  of  Paget  Sound  Freight  Lines  v.  Mar- 
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shall,  125  F.(2(i)  878,  Pacific  Employers  Insurance 
Company  v.  PiUshnry  (1942)  130  F.(2d)  21.  In  both 

cases  the  court  was  concerned  with  the  status  of  travel- 
ing stevedores  who  lived  aboard  the  vessel  who  were 
classified  by  the  court  as  longshoremen  under  the  Act. 
In  the  Puget  Sound  Freiglit  Lines  case,  the  court 
emphasized  the  fact  that  the  stevedore  had  no  duties 
at  all  to  fulfill  while  the  vessel  was  under  way. 

In  the  Pacific  Employers  case,  this  court  adopted  the 
usual  classification  test  for  distinguishing  between  em- 
ployees under  the  Act  and  members  of  the  crew  as 
follows : 

"  *  "  *  The  distinction  between  a  longshoreman 
and  a  crew-member  seems  to  hinge  upon  whether 
or  not  the  employee  is  '  naturally  and  primarily  on 
board  (the  vessel)  to  aid  in  her  navigation.'  The 
work  done  by  the  claimant  had  no  more  relation 
to  navigation  than  does  that  performed  by  a  regu- 
lar longshoreman  engaged  at  a  port  to  assist  in 
loading  or  discharging  the  cargo  of  a  boat.  As  was 
so  well  stated  in  Caritmho  v.  Cape  Cod  S.S.  Co.  (1 
Cir.)  123  F.(2d)  991,  995,  'The  requirements  that 
the  ship  be  in  navigation;  that  there  be  a  more 
or  loss  permanent  connection  with  the  ship;  and 
that  the  worker  be  aboard  primarily  to  aid  in  navi- 
gation appear  to  us  to  be  the  essential  and  decisive 
elements  of  the  definition  of  a  'member  of  a  crew'." 
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ANALYSIS  OF  INCIDENTS  OF  DECEDENT'S 
EMPLOYMENT 

The  undisputed  evidence  in  this  case  unequivocally 
establishes  that  the  totality  of  the  duties  performed 
by  decedent  at  the  time  of  his  death  compel  his  classi- 
fication as  a  member  of  the  diesel  vessel  "Coastal 
Glacier"  and  therefore  exempted  as  an  employee  un- 
der the  Act. 

An  analysis  of  the  evidence  establishes  the  follow- 
ing facts: 

1.  Decedent,  a  seafaring  man,  had  been  permanently 
attached  to  the  D/V  "Coastal  Glacier"  as  Chief 
Engineer  from  August,  1946,  until  his  death  on  May 
7,  1948. 

2.  Decedent  was  paid  a  monthly  wage,  lived  and  slept 
aboard  the  vessel  and  received  his  subsistence  cus- 
tomarily furnished  crew  members. 

3.  Decedent's  duties  were  concerned  primarily  with 
the  navigation  of  the  vessel  not  only  when  the  vessel 
was  underway  but  when  the  vessel  was  at  her  pier 
awaiting  expected  charters. 

4.  He  was  required  to  inspect,  maintain  and  operate 
the  extensive  machinery  aboard  the  vessel  and  keep 
her  in  readiness  at  all  times  to  go  to  sea. 

5.  In  the  event  of  the  vessel  going  to  sea,  his  em- 
ployer stipulated  as  a  part  of  the  charter  of  the  vessel 
that  decedent  should  serve  as  Chief  Engineer  while  the 
vessel  was  operating  under  such  charter. 

6.  Decedent  served  as  Chief  Engineer  on  various 
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voyages  of  the  vesesl  when  she  was  underway  between 
1946  and  1948. 

7.  Decedent  was  furnished  his  medical  treatment  at 
the  Seatle  Marine  Hospital  prior  to  his  death. 

8.  Decedent  had  to  be  partially  replaced  by  another 
marine  engineer  after  his  death. 

This  recapitulation  of  the  incidents  of  decedent's 
service  aboard  the  vessel  meets  all  the  tests  prescribed 
by  this  court  and  United  States  Supreme  Court  to  es- 
tablish his  status  at  the  time  of  his  death  as  that  of  a 
"seafaring  man"  {Moore  Drydock  Co.  v.  Pillshury, 
supra) . 

The  duties  decedent  was  actually  performing  at  the 
time  of  his  death  have  a  significant  bearing  on  his 
classification  (Long  Island  Railroad  Company  v.  Lowe, 
145  F.(2d)  516).  The  evidence  establishes  he  was  de- 
scending to  the  engine  room  in  connection  with  his 
duties  as  Chief  Engineer  when  he  slipped  on  a  ladder 
(Tr.  48). 
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AUTHORITIES  SUPPORT  DECEDENT'S 
CLASSIFICATION  AS  CREW  MEMBER 

While  it  is  unnecessary  to  burden  the  court  with 
the  decisional  law  of  other  jurisdictions,  the  following 
cases  support  the  ruling-  of  the  District  Court  that 
decedent  was  a  member  of  the  crew: 

United  States  v.  Lindgren  (4  CCA.)  28  F. 
(2d)  991; 

Carumlo  v.  Cape  Cod  S.S.  Co.  (CCA.)  123 
F.(2d)  991; 

Sclianz  V.  American  Dredging  Co.  (5  CCA.) 
138  F.(2d)  534; 

Bowen  v.  Shamrock  Towing  Company,  139 
F.(2d)  674; 

Jones  V.  Shepherd  (Miss.)  20  F.  Supp.  345; 

Coos  Bay  Lumber  Company  v.  Pillshury  (D.C 
Cal.)  37  F.S.  915; 

Carvello  v.  Fregita  (Miss.)  42  F.  Supp.  404; 

Pere  Marquette  v.  Bassett  (Mich.)  42  F.  Supp. 
781. 

In  the  most  recent  case  decided  by  a  United  States 
Court  of  Appeals,  Baffin  v.  Pape  (5  CCA.  1948)  170 
F.(2d)  622,  the  facts  were  strikingly  similar  to  those 
at  bar.  Baffin's  duties  were  described  as  follows: 

"Baffin  sailed  with  the  yacht  on  every  trip;  he 
performed  duties  essential  to  the  purpose  and  suc- 
cess of  the  voyage;  and,  between  trips,  while  the 
yacht  was  in  port,  he  labored  to  prepare  her  for 
the  next  voyage.  For  several  days  prior  to  the  ac- 
cident, he  had  worked  to  put  the  yacht  in  readiness 
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for  a  trip  which  was  to  have  started  the  day  after 
the  accident.  A  few  minutes  before  the  accident, 
he  had  been  checking  the  engines  and  filling  the 
gas  tanks.  The  electric  power  i^lant  was  running, 
and  he  went  into  the  motor  room  to  cut  it  off.  He 
pulled  the  switch,  and  there  w^as  an  explosion. 
From  the  burns  he  received,  he  died.  The  yacht, 
at  the  time  was  in  port,  yet  it  nevertheless  must 
be  considered  to  have  been  in  navigation,  for  it 
remained  in  readines  for  another  voyage.  Carumho 
V.  Cape  Cod  S.S.  Co.,  1  Cir.  123  F.(2d)  991." 

The  court  held: 

"Daffin  was  on  board  the  yacht  to  aid  in  her 
navigation;  his  labors  contributed  to  the  accom- 
plishment of  the  main  objectives  toward  which  the 
vessel  was  engaged.  That  he  had  not  signed  articles 
and  did  not  eat  and  sleep  aboard  the  vessel  when 
it  was  in  port,  was  of  no  consequence. 

"The  duties  Baffin  was  performing  when  he 
was  injured  were  duties  ordinarily  performed  by 
a  member  of  the  crew,  and  we  think,  as  did  the 
judge  below,  that  he  must  be  considered,  in  law, 
to  have  been  a  member  of  the  Vigilant 's  crew." 
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DECEDENT'S  STATUS  AS  CARETAKER 

Appellant  Deputy  Commissioner's  segregated  find- 
ing that  decedent  was  a  caretaker  of  the  vessel  and 
Chief  Engineer  when  the  vessel  was  underway  (Tr. 
8)  completely  misconceives  the  over-all  nature  of  de- 
cedent's duties,  which  were  to  keep  the  vessel  ready 
at  all  times  for  navigation  and  to  be  in  charge  of  the 
engine  room  when  the  vessel  was  underway. 

In  Tucker  v.  Branliam,  Deputy  Commissioner  (3  C. 
C.A.)  151  F.(2d)  96,  the  Deputy  Commissioner's  find- 
ings that  a  bargee  was  a  caretaker  and  not  a  crew  mem- 
ber was  set  aside.  The  claimant  was  the  sole  employee 
on  a  non-self -proioelled  barge  operated  only  in  the  har- 
bor of  Philadelphia.  He  had  no  seaman's  papers. 

His  duties  were  to  supervise  the  loading  and  un- 
loading of  the  barge,  to  unfasten  lines  and  to  protect 
the  barge  from  damage  and  otherwise  safeguard  the 
interests  of  the  owner.  In  reversing  the  decision  of  the 
Deputy  Commissioner  and  holding  Tucker  a  member 
of  the  crew  the  court  said : 

"The  fact  that  Dillon  was  a  caretaker  is  imma- 
terial. He  did  take  care  of  the  barge  but  no  one 
fact  is  conclusive.  The  purpose  of  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act, 
as  is  pointed  out  in  S.  Rep.  Xo.  973,  69th  Cong., 
1st  Sess.  p.  16,  was  to  provide  compensation  for 
persons  '*  *  *  mainly  employed  in  loading,  un- 
loading, refitting,  and  repairing  ship.'  These  per- 
sons ordinarily  are  longshoremen  and  ship-fitters. 
Dillon  was  not  such.  He  had  some  duties  in  re- 
spect to  the  loading  and  unloading  of  the  'Army.' 
These  duties,  however,  as  the  court  below  pointed 
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out,  were  for  the  purpose  of  making  sure  that  the 
loading  or  unloading  of  the  barge  was  done  in 
such  a  way  that  it  would  not  be  injured  by  ex- 
cessive, strain  or  capsized  by  unequal  loads.  In 
our  opinion  Dillon  falls  within  the  legal  category 
of  Rusin  in  the  Norton  case  rather  than  in  that 
of  Schumann  in  the  Bassett  case." 

DECEDENT'S  RIGHTS  TO  WAGES, 
MAINTENANCE  AND  CURE 

Appellant  at  page  19  of  his  brief  inaccurately  sug- 
gests decedent  was  not  entitled  to  the  classic  remedies 
of  a  seaman  under  the  Admiralty  Law  of  wages,  mainte- 
nance and  cure.  These  remedies  accrued  to  decedent 

by  virtue  of  his  status  as  a  seafaring  man.  The  Osceola, 
189  U.S.  158.  These  are  not  absolute  rights  but  arise 
under  certain  well-defined  circumstances. 

As  seafaring  men  frequently  ship  without  signing 
written  articles,  as  did  decedent,  no  wages  were  due 
decedent  at  the  time  of  his  death. 

Any  maintenance  due  and  unpaid  decedent  survived 
to  his  wife  (Sperheck  v.  Burhank  &  Company,  88th 
F.  Supp.  623). 

Decedent  was  receiving  his  cure  in  the  traditional 
manner  of  seamen  at  the  Seattle  Marine  Hospital  at 
the  time  of  his  death  at  no  expense  to  himself. 

There  is  no  indemnity  in  admiralty  for  death  (llie 
Harrishurg,  119  U.S.  199,  but  an  admiralty  court 
would  apply  the  Washington  State  Death  Act  if  the 
circumstances  warranted  it  (Western  Fuel  Company 
V.  Garcia,  237  U.S.  233).  While  the  record  does  not 
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disclose  the  circumstances  of  decedent's  death,  if  it 
were  due  to  negligence  his  surviving  widow  would  have 
an  action  under  the  Jones  Act. 

It  is  thus  apparent  that  nearly  all  the  admiralty 
remedies  whose  retention  was  demanded  by  the  Sea- 
men's Union  in  lieu  of  a  compensation  act  exist  in 
this  case. 

SUMMARY 

In  conclusion,  since  the  undisputable  evidence  es- 
tablishes decedent's  permanent  attachment  to  the  D/V 
"Coastal  Glacier"  of  nearly  three  years  of  Chief 
Engineer;  further,  since  decedent's  duties  were  pri- 
marily concerned  with  the  safety  and  navigation  of  the 
vessel  and  the  successful  functioning  of  the  principal 
enterprise  of  the  vessel,  we  submit  that  Appellant 
Dejjuty  Conmiissioner  misconstrued  the  Act  in  hold- 
ing that  decedent  was  not  a  member  of  the  crew  of  the 
vessel  at  the  time  of  his  injury  and  that  the  decision 
of  the  lower  court,  reversing  appellant's  decision, 
should  be  affirmed  by  this  court. 

Bogle,  Bogle  &  Gates^ 
Edw.  S.  Franklin, 
Attorneys  for  Appellees. 
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letters  testamentary,  filed  hy  taxpayer. 
Consented  to.  Motion  granted  12/22/50. 
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1950 
Dec.  28 — Decision  entered.  Judge  Murdock.  Div.  3. 

1951 

Mar.  23— Petition  for  review  by  U.  S.  Court  of 
Appeals,  Ninth  Circuit,  with  assignments 
of  error  filed  by  taxpayer. 

Mar.  23 — Proof  of  service  filed. 

Mar.  23— Stipulation  to  consolidate  Dkts.  18482, 
18483  and  18485  for  the  purpose  of  send- 
ing to  Court  only  one  record  on  review, 
filed. 

May  1 — Praecipe  for  record  filed  by  taxpayer  with 
proof  of  service  thereon. 

May  1 — Motion  to  enlarge  time  to  6/21/51  to 
transmit  and  deliver  record,  filed  by  tax- 
payer. 

May  2 — Order  enlarging  time  to  6/21/51  to  pre- 
pare and  transmit  the  record,  entered. 


The  Tax  Court  of  the  United  States 
Docket  No.  18485 

HERBERT  B.  HATCH,  JR., 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1948 
May  17 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 
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1948 

Mar.  19 — Copy  of  petition  served  on  General  Coun- 
sel. 

July    7 — Answer  filed  by  General  Counsel. 

July  7 — Request  for  hearing  in  San  Francisco, 
California,  filed  by  General  Counsel. 

July  12 — Notice  issued  placing  proceeding  on  Sau 
Francisco,   California,  calendar.    Service 
of  answer  and  request  made. 
1949 

Mar.  11 — Hearing  set  May  9,  1949 — San  Francisco, 
California. 

May  10 — Hearing  had  before  Judge  Van  Fossan  on 
merits.  Joint  motion  to  consolidate  with 
Dkts.  18482  aM  18483— granted.  Joint 
motion  and  stipulation  of  facts  filed  at 
hearing.  Briefs  due  7/11/49.  Reply  briefs 
due  8/10/49. 

June  10 — Transcript  of  hearing  5/10/49  filed. 

July  11— Brief  filed  by  taxpayer.  7/26/49  Copy 
served. 

July  11 — Motion  for  extension  to  7/25/49  to  file 
brief,  filed  by  General  Counsel.  7/12/49 
Granted. 

Jul}'  25 — Brief   filed    by    General    Counsel.     Copy 
served. 
1950 

Feb.  23 — Opinion  rendered.  Judge  Murdock.  Deci- 
sion will  be  entered  for  respondent.  Copy 
served. 

Feb.  24 — Decision  entered.  Judge  Murdock.   Div.  3. 
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VX>{) 

May  19 — Motion  to  vacate  judgment  filed  by  tax- 
payer. Consented  to.  Motion  granted. 

Dec.  19 — Motion  for  leave  to  file  copy  of  attached 
letters  testamentary,  filed  by  taxpayer. 
Consented.    Motion  gi-anted  12/22/50. 

Dec.  28 — Decision  entered.  Judge  Murdock.  Div.  3. 

1951 

Mar.  23 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  Ninth  Circuit,  with  assign- 
ments of  error,  filed  by  taxpayer. 

Mar.  23 — Proof  of  service  filed. 

Mar.  23 — Stii)ulation  to  consolidate  Dkts.  18482, 
18483  and  18485  for  the  purpose  of  send- 
ing to  Court  only  one  record  on  review, 
filed. 

May  1 — Praecipe  for  record  filed  by  taxpayer  with 
proof  of  service  thereon. 

May  1 — Motion  to  enlarge  time  to  6/21/51  to 
transmit  and  deliver  record,  filed  by  tax- 
payer. 

May  2 — Order  enlarging  time  to  6/21/51  to  pre- 
pare and  transmit  record,  entered. 


10  Estate  of  Robert  B.  Hatch,  etc.,  et  al. 

The  Tax  Court  of  the  United  States 
Docket  No.  18482 

JU ANITA  O.  HATCH,  Executrix,  and  AMERI- 
CAN TRUST  COMPANY,  Executor,  Under 
the  Last  Will  and  Testament  of  HERBERT 
B.  HATCH,  Deceased, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  IRA:90-D:WBH  (C:TS:PD:SF:LB) 
dated  February  20,  1948,  and  as  a  basis  of  their 
proceeding  allege  as  follows: 

1.  Petitioners  Juanita  O.  Hatch  and  American 
Trust  Company  are  the  executrix  and  executor,  re- 
spectively, under  the  last  will  and  testament  of 
Herbert  B.  Hatch,  deceased,  who  died  a  resident 
of  Stockton,  California,  on  April  9,  1944.  Juanita 
O.  Hatch  resides  at  356  Mountain  Ave.,  Piedmont, 
California,  and  American  Trust  Company  has  its 
principal  office  at  464  California  Street,  San  Fran- 
cisco, California.  The  return  for  the  period  here 
involved  was  filed  with  the  Collector  for  the  first 
district  of  California. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
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attached  and  marked  Exhibit  x\,  was  mailed  to  peti- 
tioners on  February  20,  1948. 

3.  The  taxes  involved  are  income  taxes  for  the 
period  from  January  1,  1944,  to  April  9,  1944,  in 
the  amount  of  $3,702.31. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  ])ased  upon  the  following- 
error  : 

(a)  Increase  of  income  from  partnership  of 
Herbert  B.  Hatch,  Juanita  O.  Hatch  and 
Herbert  B.  Hatch,  Jr.,  doing  business  as  Hatch 
Chevrolet  Company,  by  $7,564.10,  upon  the 
ground  that  a  part  of  the  gain  from  the  sale 
of  decedent's  partnership  interest  was  ordinary 
income  from  said  partnership,  and  not  a  capi- 
tal gain. 

5.  The  facts  upon  which  the  petitioners  rely  as 
the  basis  of  this  proceeding,  are  as  follows: 

5-a.  Herbert  B.  Hatch,  Juanita  0.  Hatch 
and  Herbert  B.  Hatch,  Jr.,  were  copartners 
doing  business  under  the  firm  name  and  style 
of  Hatch  Chevrolet  Company,  at  Stockton,  Cali- 
fornia, pursuant  to  agreement  entered  into  on 
December  1,  1942,  in  Stockton,  California. 

5-b.  Said  partners  carried  on  a  business  of 
selling,  distributing,  repairing  and  servicing 
motor  vehicles  and  motor  vehicle  parts,  both 
at  wholesale  and  retail. 

5-c.  Said  partners  oj^erated  under  a  fran- 
chise for  the  sale  of  new  automobiles  and  parts 
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and  accessories,  from  Chevrolet  Motor  Division 
of  General  Motors  Corporation. 

5-d.  The  capital  investment  of  Herbert  B. 
Hatch  represented  40/75ths  of  the  partnership, 
the  capital  investment  of  Juanita  O.  Hatch  rep- 
resented 29/75ths  of  the  partnership,  and  the 
capital  investment  of  Herbert  B.  Hatch,  Jr., 
represented  6/75ths  of  the  partnership. 

5-e.  On  or  about  February  16,  1944,  said 
partners  sold  a  portion  of  their  respective  in- 
terests in  said  partnership  to  King  M.  Chase 
and  received  therefore  the  sum  of  $161,807.77. 

5-f.  The  cost  to  the  partners  of  their  inter- 
ests in  said  partnership,  for  which  they  re- 
ceived the  sum  of  $161,807.77  as  alleged  in 
Paragraph  5-e,  was  $125,138.70. 

5-g.  The  sale  as  alleged  in  Paragraph  5-e 
represented  capital  assets  of  the  partnship  and 
the  difference  between  the  selling  price  of 
$161,807.77  and  the  cost  of  $125,138.70,  or 
$36,669.07,  represented  a  capital  gain  to  the 
partnership. 

5-h.  The  decedent,  Herbert  B.  Hatch,  real- 
ized a  capital  gain  on  such  transaction  of 
40/75ths  of  said  $36,669.07,  or  the  siun  of 
$19,556.84,  of  which  50  per  cent  was  recognized. 

5-i.  Petitioners  as  executors  of  decedent 
Herbert  B.  Hatch  properly  reported  said  gain 
in  the  income  tax  return  filed  for  decedent  for 

Wherefore,  petitioners  pray  that  this  Court  may 
the  period  January  1,  1944,  to  April  9,  1944. 
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hear  the  proceeding  and  determine  that  there  is  no 
deficiency  due  for  the  taxable  year  January  1,  1944, 
to  April  9,  1944. 

/s/  FREDERIC  D.  DASSORI, 
/s/  JOHN  W.  STOKES, 
/s/  il.  H.  COCHRAN, 

Counsel  for  Petitioners. 

State  of  California, 

County  of  San  Francisco — ss. 

W.  Merriam,  being  duly  sworn,  says  that  he  is 
Trust  Officer  of  American  Trust  Company,  one  of 
the  petitioners  herein,  the  executor  under  the  last 
^Yill  and  testament  of  Herbert  B.  Hatch,  deceased, 
and  is  duly  authorized  to  verify  the  foregoing  peti- 
tion; that  he  has  read  the  foregoing  petition,  or 
had  the  same  read  to  him,  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments confined  therein  are  true,  except  those  stated 
to  be  upon  information  and  belief,  and  that  those 
he  believes  to  be  true. 

/s/  W.  MERRIAM. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1948. 

[Seal]        /s/  ANNE  F.  SWIFT, 
Notary  Public. 
My  commission  expires  Aug.  27,  1951. 

State  of  California, 

County  of  San  Francisco — ss. 

Juanita  O.  Hatch,  being  duly  sworn,  says  that 
she  is  one  of  the  petitioners  herein,  the  executrix 
under  the  last  will  and  testament  of  Herbert  B. 
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Hatch,  deceased;  that  she  has  read  the  foregoing 
petition,  or  had  the  same  read  to  her,  and  is  familiar 
with  the  statements  contained  therein,  and  that  the 
statements  contained  therein  are  true,  except  those 
stated  to  be  upon  information  and  l^elief,  and  that 
those  she  believes  to  be  true. 

/s/  JUANITA  O.  HATCH. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1948. 

[Seal]        ANNE  F.  SWIFT, 

Notary  Public. 

My  commission  expires  Aug.  27,  1951. 

EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco  5,  California 

Feb.  20,  1948. 
Estate  of  H.  B.  Hatch,  Deceased; 
Juanita  O.  Hatch,  Executrix,  and 
American  Trust  Co.,  Executor, 
464  California  Street, 
San  Francisco,  California. 

Gentlemen : 

You  are  advised  that  the  determination  of  the 
income  tax  liability  of  H.  B.  Hatch,  deceased,  for 
the  taxable  year  ended  January  1,  1944,  to  Apiil  9, 
1944,  discloses  a  deficiency  of  $3,702.31,  as  shown  in 
the  statement  attached. 
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In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  the  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington  25,  D.  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
Avill  expedite  the  closing  of  your  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 
Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner. 

By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement 
Form  of  waiver 
Exhibit  A 
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STATEMENT 

San  Francisco 
IRA:90-D:WBH 

(C:TS:PD 
SF:LB) 

Estate  of  H.  B.  Hatch,  Deceased 
Juanita  0.  Hatch,  Executrix  and 
American  Trust  Co.,  Executor 
464  California  Street 
San  Francisco,  California 

Tax  Liability  for  the  Taxable  Year  January  1, 1944,  to  April  9, 1944 
Income  tax  deficiency $3,702.31 

It  is  noted  that  H.  B.  Hatch  died  on  April  9, 1944. 

In  making  this  determination  of  income  tax  liability,  careful  con- 
sideration has  been  given  to  your  protest  dated  November  5,  1946,  and 
to  the  statements  made  at  the  conferences  held  on  January  13,  1947, 
and  August  18, 1947. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, John  \V.  Stokes  &  Co.,  1775  Broadway,  New  York  19,  New 
York,  in  accordance  with  the  authority  contained  in  the  power  of  attor- 
ney executed  by  you  and  on  file  with  the  Bureau. 

Adjustments  to  Net  Income 
Net  income  as  disclosed  by  return  page  4,  line  3 $51,620.71 

Unallowable  deductions  and  additional  income : 

(a)  Partnership  income 7,564.10 

Total    $59,184.81 

Nontaxable  income  and  additional  deductions : 

(b)  Capital  gain  3,782.06 

Net  income  as  adjusted $55,402.75 

Explanation  of  Adjustments 

(a)  and  (b)  Income  from  the  partnership  of  Hatch  Chevrolet  Com- 
pany, Stockton,  California,  is  increased  by  $7,564.10  due  to  the  fact 
that  a  part  of  the  gain  from  the  sale  of  your  partnership  interest  has 
been  determined  to  be  ordinary  income  from  the  partnership,  instead 
of  capital  gain  of  $3,782.06  (50%  of  $7,564.12)  reported  by  you. 
Total  ordinary  net  income  reported  on  the 

partnership  return  $75,444.43 

Additions  to  income : 

(1)   Gain  from  saU^  of  property  other  than  capital  assets..  14,182.71 

Net  ordinary  income  of  partnership  as  adjusted $89,627.14 


vs.  Commissioner  of  Internal  Revenue  17 

Your  distributive  share $45,401.14 

Partnership  salary  4,500.00      $49,901.14 


Amount  reported  on  your  return 42,337,04 


Increase  in  partnership  ordinary  income $  7,564.10 

Net  long-term  capital  gain  reported  on  the 

partnership  return  $18,334.54 

Deductions : 

Sale  of  assets  other  than  capital  assets 

(1/2  of  $14,182.71) 7,091.36 


(2)  Net  long  term  capital  gain  of  partnei*ship  as  adjusted.... $11,243.18 

Your  distributive  share $  5,996.36 

Amount  reported  on  your  return 9,778.42 


Decrease  in  capital  gain $  3,782.06 

(1)  Ordinary  gain  from  sale  of  property  other  than  capital  assets 
is  $14,182.71  as  shown  by  Exhibit  A,  attached. 

(2)  Long-term  capital  gain  from  the  sale  of  capital  assets  of  the 

partnership  as  shown  by  Exhibit  A,  attached $22,486.36 

Taxable  at  50% $11,243.18 

Computation  of  Alternative  Tax 

Net  income  $55,402.75 

Less :  Excess  of  long-term  gain  over  short-term  loss 5,996.36 


Ordinary  net  income $49,406.39 

Less:  Personal  exemption 500.00 


Income  subject  to  normal  tax  and  surtax $48,906.39 

Normal  tax  at  3%  on  $48,906.39 $  1,467.19 

Surtax  on  $48,906.39 26,032.60 


Partial  tax  $27,499.79 

Add :  50%  of  excess  of  net  long-term  capital  gain 

over  net  short-term  capital  loss 2,998.18 


Alternative  tax  $30,497.97 

Computation  of  Tax 

Net  income  .$55,402.75 

Less:  Surtax  exemption 500.00 


Surtax  net  income $54,902.75 
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Surtax  on  $54,902.75 $30,497.06 

Net  income  $55,402.75 

Less:  Normal  tax  exemption 500.00 

Normal  tax  net  income $54,902.75 

Normal  tax,  3%  of  $54,902.75 1,647.08 

Total  tax $32,144.14 

Alternative  tax  $30,497.97 

Correct  income  tax  liability $30,497.97 

Income  tax  disclosed  by  return,  page  1,  line  6 

(Original,  Acct.  No.  3014400  First  California  District)....  26,795.66 

Deficiency  of  income  tax $  3,702.31 

Exhibit  A 
Computation  of  Ordinary  Gain  and  Long-Term  Capital  Gain 
On  your  return  for  the  year  1944,  there  was  included  your  share,  as 
a  partner,  of  the  capital  gain  reported  on  the  partnership  return  of 
Hatch  Chevrolet  Company  filed  for  the  period  July  1,  1943,  to  March 
31,  1944,  derived  from  the  sale  of  the  assets  of  the  partnership,  which 
share  was  arrived  at  as  follows : 

Partner 's  Shares 
H.  B.         Juanita        H.  B. 
Hatch  Hatch      Hatch,  Jr. 

Total  40/75  29/75  6/75 

Proceeds  of  sale $161,807.77 

Aggregate  bases  of 

business  assets  125,138.70 

Gain  realized  $  36,669.07 

Amount  reported  as  long- 
term  capital  gain — 
-   50%  $  18,334.54    $9,778.44    $7,089.34     $1,466.76 

It  is  held  that  the  transaction  constituted  a  sale  by  the  partnership 
of  assets  held  pursuant  to  its  business;  that  the  following  assets  trans- 
ferred in  the  sale  were  not  capital  assets  under  section  117,  Internal 
Revenue  Code,  and  gain  realized  thereon  was  not  long-term  capital 
gain : 

Proceeds  Bases  to 

Items                                                         Realized  Partnership 

Accounts  Receivable  $  16,541.46  $19,655.04 

Inventory,  New  Cars 4,288.88  2,953.76 

Inventory,  Used  Cars  9'846.00  7^468^73 

Inventory,  Parts  50,707.04  40,426.89 

Inventory,  Accessories  11,602.00  11,664.73 

Inventory,  Miscellaneous  786.92  1 097.38 

Inventory,  Tires  and  Tubes 6,908.05  3^231.11 

Totals $100,680.35        $86,497.64 
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Net  jjain  realized  reportable  as  ordinary  gain — $14,182.72. 

The  amounts  of  revised  gain  from  the  sale  of  business  assets  by  the 
partnership,  which  are  includible  in  your  net  income,  are  shown  by  the 
following  allocation  to  members  of  the  revised  partnership  gain: 

Ordinary  Gain 

Reportable  50%  Reportable  Portion 

in  Full  Long-term  Capital  Gain 

H.  B.  Hatch             40/75 $  7,564.12  $  5,996.36 

Juanita  0.  Hatch    29/75 5,483.97  4,347.36 

H.  B.  Hatch,  Jr.        6/75 1,134.62  899.45 

Total $14,182.72  $11,243.17 


Received  and  Filed  T.C.U.S.  May  17,  1948. 
Served  May  19,  1948. 


The  Tax  Court  of  the  United  States 

Docket  No.  18482 

[Title  of  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Interna]  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  petition  filed 
by  the  above-named  petitioners,  admits  and  denies 
as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4(a).  Denies  the  allegations  of  error  contained 
in  subparagraph  (a)  of  paragraph  4  of  the  petition. 

5-a  and  b.  Admits  the  allegations  contained  in 
su1)paragraphs  a  and  b  of  paragraph  5  of  the  peti- 
tion. 
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5-0.  For  lack  of  kno\Yleclge  or  information  suffi- 
cient to  form  a  belief,  denies  the  allegations  con- 
tained in  subparagraph  c  of  paragraph  5  of  the 
petition. 

5-d.  Admits  the  allegations  contained  in  sub- 
paragraph d  of  i)aragraj)h  5  of  the  petition. 

5-e.  Denies  the  allegations  contained  in  subpara- 
graph e  of  paragraph  5  of  the  petition. 

5-f .  For  lack  of  knowledge  or  information  suffi- 
cient to  form  a  belief,  denies  the  allegations  con- 
tained in  subparagraph  f  of  paragraph  5  of  the 
petition. 

5-g,  h  and  i.  Denies  the  allegations  contained  in 
subparagraphs  g,  h  and  i  of  paragraph  5  of  the 
petition. 

6.  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically  ad- 
mitted, qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  iDetitioners '  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel; 

T.  M.  MATHER, 

LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.  Julv  7,  1948. 
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The  Tax  Court  of  the  United  States 
Docket  No.  18483 

JUANITA  O.  HATCH, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  IRA:90-D:WBH  (C:TS:PD:SF:LB) 
dated  Feljruary  20,  1948,  and  as  a  basis  of  her  pro- 
ceeding alleges  as  follows: 

1.  Petitioner  is  an  individual  and  resides  at  356 
Mountain  Ave.,  Piedmont,  California.  The  return 
for  the  period  here  involved  Avas  filed  with  the  Col- 
lector for  the  first  district  of  California. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
attached  and  marked  Exhibit  A,  Avas  mailed  to 
l^etitioner  on  February  20,  1948. 

3.  The  taxes  involved  are  income  taxes  for  the 
taxable  year  ended  December  31,  1944,  in  the 
amount  of  $2,199.38. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
error : 

(a)     Increase  of  income  from  partnership  of 
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Herbert  B.  Hatch,  Juanita  0.  Hatch  and  Her- 
bert B.  Hatch,  Jr.,  doing  business  at  Hatch 
Chevrolet  Company,  l)y  $5,483.98,  upon  the 
ground  that  a  part  of  the  gain  from  the  sale 
of  petitioner's  partnership  interest  was  ordi- 
nary income  from  said  partnership,  and  not  a 
capital  gain. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

5-a.  Herbert  B.  Hatch,  Juanita  O.  Hatch 
and  Herbert  B.  Hatch,  Jr.,  were  copartners, 
doing  business  under  the  firm  name  and  style 
of  Hatch  Chevrolet  Company  at  Stockton,  Cali- 
fornia, pursuant  to  agreement  entered  into  on 
December  1,  1942,  in  Stockton,  California. 

5-b.  Said  partners  carried  on  a  business  of 
selling,  distributing,  repairing  and  servicing 
motor  vehicles  and  motor  vehick^  parts  ])oth  at 
wholesale  and  retail. 

5-c.  Said  partners  operated  under  a  fran- 
chise for  the  sale  of  new  automobiles  and  parts 
and  accessories,  from  Chevrolet  Motor  Division 
of  General  Motors  Corporation. 

5-d.  The  capital  investment  of  Herbert  B. 
Hatch  represented  40/75ths  of  the  partnership, 
the  capital  investment  of  Juanita  O.  Hatch  rep- 
resented 29/75ths  of  the  partnership,  and  the 
capital  investment  of  Herbert  B.  Hatch,  Jr., 
represented  6/75ths  of  the  partnership. 

5-e.  On  or  about  February  16,  1944,  said 
partners  sold  tlieir  respective  interests  in  said 
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partnership  to  King  M.  Chase,  and  received 
therefor  the  sum  of  $161,807.77. 

5-f.  The  cost  to  tlie  partners  of  their  inter- 
ests in  said  partnership,  for  which  they  re- 
ceived the  sum  of  $161,807.77  as  alleged  in 
Paragraph  r)-e,  was  $125,138.70. 

5-g.  The  sale  as  alleged  in  Paragraph  5-e 
represented  capital  assets  of  the  partnership, 
and  the  difference  between  the  selling  price 
of  $161,807.77  and  the  cost  of  $125,138.70,  or 
$36,669.07,  represented  a  capital  gain  to  the 
partnership. 

5-h.  Petitioner  Juanita  O.  Hatch  realized  a 
capital  gain  in  such  transaction  of  29/7e5ths  of 
said  $36,669.07,  or  the  simi  of  $14,178.70,  of 
which  50  per  cent  was  recognized. 

5-i.  Petitioner  Juanita  O.  Hatch  properly 
reported  said  gain  in  her  income  tax  return 
filed  for  the  year  ended  December  31,  1944. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  there  is  no 
deficiency  due  for  the  taxable  year  ended  December 
31,  1944. 

/s/  FREDERIC  D.  DASSORI, 

/s/  JOHN  W.  STOKES, 

/s/  M.  H.  COCHRAN, 

Counsel  for  Petitioner. 
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State  of  California, 

County  of  San  Francisco — ss. 

Jiianita  O.  Hatch,  being  duly  s^Yorn,  says  that 
she  is  the  petitioner  above  named ;  that  she  has  read 
the  foregoing  petition,  or  has  had  the  same  read  to 
her,  and  is  familiar  with  the  statements  contained 
therein,  and  that  the  statements  contained  therein 
are  true,  except  those  stated  to  l)e  upon  information 
and  belief,  and  that  those  she  ])elieves  to  be  true. 

/s/  JUANITA  O.  HATCH. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1948. 

[Seal]        /s/  ANNE  F.  SWIFT, 
Notary  Public. 

My  commission  expires  Aug.  27,  1951. 

EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco  5,  California 

Feb.  20,  1948. 
Mrs.  Juanita  O.  Hatch, 
356  Mountain  Avenue, 
Piedmont,  California. 

Dear  Mrs.  Hatch : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1944,  discloses  a  deficiency  of  $2,199.38, 
as  shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  countini^  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  the  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington  25,  I).  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  3'our  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 
Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner. 

By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement 
Form  1276 
Form  of  waiver 
Exhibit  A 
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STATEMENT 
San  Francisco 
IRA:90-D:WBH 
(C:TS:PD 
SF:LB) 

Mrs.  Juanita  0.  Hatch 
356  Mountain  Avenue 
Piedmont,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31, 1944 

Income  tax  deficiency $2,199.38 

In  making  this  determination  of  your  income  tax  liability,  careful 
consideration  has  been  given  to  your  protest  dated  November  5,  1946, 
and  to  the  statements  made  at  the  conferences  held  on  January  13, 1947, 
and  August  18, 1947. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative,* John  W.  Stokes  &  Co.,  1775  Broadway,  New  York  19,  N.  Y., 
in  accordance  with  the  authority  contained  in  the  power  of  attorney 
executed  by  you  and  on  file  with  the  Bureau. 

Adjustments  of  Net  Income 
Net  income  as  disclosed  by  return,  page  4,  line  3 $37,007.47 

Unallowable  deductions  and  additional  income : 

(a)  Partnership  income 5,483.98 

Total    $42,491.45 

Nontaxable  income  and  additional  deductions  ; 

(b)  Capital  gain  2,741.99 

Net  income  as  adjusted $39,749.46 

Explanation  of  Adjustments 

(a)  and  (b)  Income  from  the  partnership  of  Hatch  Chevrolet  Com- 
pan}'-,  Stockton,  California,  is  increased  by  $5,483.98  due  to  the  fact 
that  a  part  of  the  gain  from  the  sale  of  your  partnership  interest  has 
been  determined  to  be  ordinary  income  from  the  partnership,  instead 
of  capital  gain  of  $2,741.99  (50%  of  $5,483.98)  reported  by  you. 

Total  ordinary  net  income  reported  on  the 

partnership  return   $75,444.43 

Additions  to  income : 

(1)  Gain  from  sale  of  property  other  than  capital  assets.-  14,182.71 

Net  ordinary  income  of  partnership  as  adjusted $89,627.14 
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Your  distributive  share $32,91 5.83 

Amount  reported  on  your  return 27,431.85 


Increase  in  partnership  ordinary  income $  5,483.98 

Net  long-term  capital  gain  reported  on  the 

I)artnership  return  $18,334.54 

Deductions : 

Sale  of  assets  other  than  capital  assets 7,091.36 


(2)  Net  long-term  capital  gain  of  partnership  as  adjusted....$ll,243.18 

Your  distributive  share $  4,347.36 

Amount  reported  on  your  return 7,089.35 


Decrease  in  capital  gain $  2,741.99 

(1 )  Ordinary  gain  from  sale  of  property  other  than  capital  assets  is 
$14,182.71  as  shown  by  Exhibit  A,  attached. 

(2)  Long-term  capital  gain  from  the  sale  of  capital  assets  of  the 

partnership  as  shown  by  Exhibit  A,  attached $22,486.36 

Taxable  at  50% $11,243.18 

Computation  of  Alternative  Tax 

Net  income  $39,749.46 

Less :  Excess  of  net  long-term  capital  gain  over 

net  short-term  capital  loss 6,056.53 


Ordinary  net  income $33,692.93 

Less:  Surtax  exemptions 1,500.00 


Balance  (surtax  net  income) $32,192.93 

Surtax  $14,585.40 

Ordinary  net  income $33,692.93 

Le.ss  :  Normal  tax  exemption 500.00 


Balance  subject  to  normal  tax $33,192.93 

Normal  tax  at  3% 995.79 


Partial  tax  $15,581.19 

50%  of  excess  of  net  long-term  capital  gain  over 

net  short-term  capital  loss 3,028.27 


Alternative  tax  $18,609.46 

Computation  of  Tax 

Net  income  $39,749.46 

Less:  Surtax  exemption 1,500.00 


Surtax  net  income $38,249.46 

Surtax  on  $38,249.46 $18,532.13 
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Net  income  $39,749.46 

Less:  Normal  tax  exemption 500.00 


Normal  tax  net  income $39,249.46 

Normal  tax,  3%  of  $39,249.46 1,177.48 


Total  tax $19,709.61 

Alternative  tax  $18,609.46 

Correct  income  tax  liability $18,609.46 

Income  tax  disclosed  bv  return,  page  1,  line  6  (Original, 

Account  No.  3005157  First  California  District) 16,410.08 


Deficiency  of  income  tax $  2,199.38 

Exhibit  A 
Computation  of  Ordinary  Gain  and  Long-Term  Capital  Gain 

On  your  return  for  the  year  1944,  there  was  included  your  share,  as 
a  partner,  of  the  capital  gain  reported  on  the  partnership  return  of 
Hatch  Chevrolet  Company  filed  for  the  period  July  1,  1943,  to  March 
31,  1944,  derived  from  the  sale  of  the  assets  of  the  partnership,  which 
share  was  arrived  at  as  follows : 


Partner 's  Shares 


Total 

Proceeds  of  sale $161,807.77 

Aggregate  bases  of 

business  assets  125,138.70 


H.B. 

Juanita 

H.B. 

Hatch 

Hatch 

Hatch,  Jr, 

40/75 

29/75 

6/75 

Gain  realized  $  36,669.07 

Amount  reported  as  long- 
term  capital  gain — 

50%  $  18,334.54    $9,778.44     $7,089.34     $1,466.76 

It  is  held  that  the  transaction  constituted  a  sale  by  the  partnership 
of  assets  held  pursuant  to  its  business;  that  the  following  assets  trans- 
ferred in  the  sale  were  not  capital  assets  under  section  117,  Internal 
Revenue  Code,  and  gain  realized  thereon  was  not  long-term  capital 
gain : 

Proceeds  Bases  to 

Items                                                         Realized  Partnership 

Accounts  Receivable  $  16,541.46  .$19,655.04 

Inventory,  New  Cars 4,288.88  2,953.76 

Inventory,  Used  Cars  9,846.00  7,468.73 

Inventory,  Parts  50,707.04  40,426.89 

Inventory,  Accessories  11,602.00  11  664.73 

Inventor3%  Miscellaneous  786.92  l'097.38 

Inventory,  Tires  and  Tubes 6,908.05  3^231^11 


Totals $100,680.35        $86,497.64 


vs.  G omrnissioyier  of  Internal  Revenue  29 

Net  gain  realized  reportable  as  ordinary  gain — $14,182.72. 

The  amounts  of  revised  gain  from  the  sale  of  business  assets  by  the 
partnership,  which  are  includible  in  your  net  income,  are  shown  by  the 
following  allocation  to  members  of  the  revised  partnership  gain: 

Ordinary  Gain 

Reportable  50%  Reportable  Portion 

in  Full  Long-term  Capital  Gain 

H.  B.  Hatch             40/75 $  7,564.12  $  5,996.36 

Juanita  0.  Hatch    29/75 5,483.97  4,347.36 

H.  B.  Hatch,  Jr.        6/75 1,134.62  899.45 

Total $14,182.72  $11,243.17 


Received  and  Filed  T.C.U.S.  May  17,  1948. 
Served  May  19,  1948. 


The  Tax  Court  of  the  United  States 

Docket  No.  18483 

[Title  of  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  petition  filed  by 
the  above-named  petitioner,  admits  and  denies  as 
follows : 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4(a).  Denies  the  allegations  of  error  contained 
in  subparagraph  (a)  of  paragraph  4  of  the  petition. 

5-a  and  b.  Admits  the  allegations  contained  in 
sul)paragraphs  a  and  b  of  paragraph  5  of  the  peti- 
tion. 

5-c.     For  lack  of  knowledge  or  information  suffi- 
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cient  to  form  a  belief,  denies  the  allegations  con- 
tained in  subparagraph  c  of  paragraph  5  of  the 
petition. 

5-d.  Admits  the  allegations  contained  in  sub- 
paragraph d  of  paragraph  5  of  the  petition. 

5-e.  Denies  the  allegations  contained  in  subpara- 
graph e  of  paragraph  5  of  the  petition. 

5-f .  For  lack  of  knowledge  or  information  suffi- 
cient to  form  a  belief,  denies  the  allegations  con- 
tained in  sul:)i3aragraph  f  of  paragraph  5  of  the 
petition. 

5-g,  h  and  i.  Denies  the  allegations  contained  in 
subparagraphs  g,  h  and  i  of  paragraph  5  of  the 
petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted, 
qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 

Division  Counsel; 

T.  M.  MATHER, 

LEONARD  A.  MARCUSSEN, 

Special  Attorne3^s, 

Bureau  of  Internal  Revenue. 

Received  and  filed  T.C.U.S.  July  7,  1948. 
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The  Tax  Court  of  the  United  States 
Docket  No.  18485 

HERl^ERT  B.  HATCH,  JR., 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  IRA:90-D:WBH  (C:TS:PD:SF:LB) 
dated  February  20,  1948,  and  as  a  basis  of  his  pro- 
ceeding alleges  as  follo^YS: 

1.  Petitioner  is  an  individual  and  resides  at 
Placerville,  California.  The  return  for  the  period 
here  involved  was  filed  with  the  Collector  for  the 
first  district  of  California. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
attached  and  marked  Exhibit  A,  was  mailed  to  peti- 
tioner on  February  20,  1948. 

3.  The  taxes  involved  are  income  taxes  for  the 
taxable  year  ended  December  31,  1944,  in  the 
amount  of  $187.22. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
error : 

(a)     Increase  of  income  from  partnership  of 
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Herbert  B.  Hatch,  Juanita  O.  Hatch  and  Her- 
bert B.  Hatch,  Jr.,  doing  business  as  Hatch 
Chevrolet  Company,  by  $1,134.63,  upon  the 
ground  that  a  part  of  the  gain  from  the  sale 
of  petitioner's  partnership  interest  was  ordi- 
nary income  from  said  partnership,  and  not  a 
capital  gain. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

5-a.  Herbert  B.  Hatch,  Juanita  O.  Hatch 
and  Herbert  B.  Hatch,  Jr.,  were  copartners, 
doing  business  under  the  firm  name  and  style 
of  Hatch  Chevrolet  Company,  at  Stockton,  Cali- 
fornia, pursuant  to  agreement  entered  into  on 
December  1,  1942,  in  Stockton,  California. 

5-b.  Said  partners  carried  on  a  business  of 
selling,  distributing,  repairing  and  servicing 
motor  vehicles  and  motor  vehicle  parts  both  at 
wholesale  and  retail. 

5-c.  Said  partners  operated  under  a  fran- 
chise for  the  sale  of  new  automobiles  and  parts 
and  accessories,  from  Chevrolet  Motor  Division 
of  General  Motors  Corporation. 

5-d.  The  capital  investment  of  Herbert  B. 
Hatch  represented  40/75ths  of  the  partnership, 
the  capital  investment  of  Juanita  O.  Hatch  rep- 
resented 29/75ths  of  the  partnership,  and  the 
capital  investment  of  Herbert  B.  Hatch,  Jr., 
represented  6/75ths  of  the  partnership. 

5-e.  On  or  about  February  16,  1944,  said 
partners  sold  their  respective  interests  in  said 
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partnership  to  King  M.  Chase,  and  received 
therefor  the  sum  of  $161,807.77. 

5-f.  The  cost  to  the  partners  of  their  inter- 
ests in  said  partnership,  for  which  they  re- 
ceived the  sum  of  $161,807,77  as  alleged  in 
Paragraph  5-e,  was  $125,138.70. 

5-g.  The  sale  as  alleged  in  Paragraph  5-e 
represented  capital  assets  of  the  partnership 
and  the  difference  between  the  selling  price 
of  $161,807.77  and  the  cost  of  $125,138.70,  or 
$36,669.07,  represented  a  capital  gain  to  the 
partnership. 

5-li.  Petitioner,  Her])ert  B.  Hatch,  Jr.,  real- 
ized a  capital  gain  on  such  transaction  of 
6/75ths  of  said  $36,669.07,  or  the  sum  of 
$2,933.53,  of  which  50  per  cent  was  recognized. 

5-i.  Petitioner,  Herbert  B.  Hatch,  Jr.,  prop- 
erly reported  said  gain  in  his  income  tax  return 
filed  for  the  year  ended  December  31,  1944. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  there  is  no 
deficiency  due  for  the  taxable  year  ended  December 
31,  1944. 

/s/  FREDERIC  D.  DASSORI, 

/s/  JOHX  W.  STOKES, 

/s/  M.  H.  COCHRAN, 

Counsel  for  Petitioner. 
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State  of  California, 
County  of  El  Dorado — ss. 

Herbert  B.  Hatch,  Jr.,  ])eing  duly  sworn,  says 
that  he  is  the  petitioner  above  named;  that  he  has 
read  the  foregoing  petition,  or  has  had  the  same 
read  to  him,  and  is  familiar  with  the  statements 
contained  therein,  and  that  the  statements  con- 
tained therein  are  true,  except  those  stated  to  be 
upon  information  and  belief,  and  that  those  he  be- 
lieves to  be  true. 

/s/  HERBERT  B.  HATCH,  JR. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1948. 

[Seal]        /s/  THOMAS  MAUL, 
Notary  Public. 

EXHIBIT  A 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco  5,  California 

Feb.  20,  1948. 
Mr.  H.  B.  Hatch,  Jr., 
c/o  Hatch  Chevrolet  Co., 
Placerville,  California. 

Dear  Mr.  Hatch: 

You  are  advised  that  tlie  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1944,  discloses  a  deficiency  of  $187.22,  as 
shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  the  Tax  Court 
of  the  United  States,  al  its  principal  address, 
Washington  25,  D.  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
i-enuested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 
Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner. 

By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement 
Form  1276 
Form  of  waiver 
Exhibit  A 
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STATEMENT 
San  Francisco 
IRA :  90-D  :WBH 
(C:TS:PD: 
SF:LB) 

Mr.  H.  B.  Hatch,  Jr. 
c/o  Hatch  Chevrolet  Co. 
Placerville,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31, 1944 

Income  tax  deficiency $187.22 

In  making:  this  determination  of  your  income  tax  liability,  careful 
consideration  has  been  given  to  your  protest  dated  November  5,  1946, 
and  to  the  statements  made  at  the  conferences  held  on  January  13, 1947, 
and  August  18, 1947. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $  7,387.30 

Unallowable  deductions  and  additional  income : 

(a)  Partnership  income 1,134.63 

Total    $  8,521.93 

Nontaxable  income  and  additional  deductions : 

(b)  Capital  gain  567.31 

Net  income  as  adjusted $  7,954.62 

Explanation  of  Adjustments 

(a)  and  (b)  Income  from  the  partnership  of  Hatch  Chevrolet  Com- 
pany, Stockton,  California,  is  increased  by  $1,134.63  due  to  the  fact 
that  a  part  of  the  gain  from  the  sale  of  your  partnership  interest  has 
been  determined  to  be  ordinary  income  from  the  partnership,  instead 
of  capital  gain  of  $567.31  (50%  of  $1,134.62)  reported  by  you. 
Total  ordinary  net  income  reported  on  the 

partnership  return  $75,444.43 

Additions  to  income : 

(1)  Gain  from  sale  of  property  other  than  capital  assets..  14,182.71 

Net  ordinary  income  of  partnership  as  adjusted $89,627.14 

Your  distributive  share .$  6,810.17 

Amount  reported  on  your  return 5,675.54 

Increase  in  partnership  ordinary  income $  1,134.63 

Net  long-term  capital  gain  reported  on  the 

partnership  return  $18,334.54 

Deductions : 

Sale  of  assets  other  than  capital  assets 7,091.36 
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(2)  Net  long-term  capital  gain  of  partnership  as  adjusted $11,243.18 

Your  distributive  share $     899.46 

Amount  reported  on  your  return 1,466.77 


Decrease  in  capital  gain $     567.31 

(1)  Ordinary  gain  from  sale  of  property  other  than  capital  assets 
is  $14,182.71  as  shown  by  Exhibit  A,  attached. 

(2)  Long-term  capital  gain  from  the  sale  of  capital  assets  of  the 

partnership  as  shown  by  Exliibit  A,  attached $22,486.36 

Taxable  at  50% $11,243.18 

Computation  of  Tax 

Net  income  $  7,954.62 

Less:  Surtax  exemption 1,000.00 


Surtax  net  income $  6,954.62 

Surtax  on  $6.954.62 $  1,646.39 

Net  income  $  7,954.62 

Less :  Normal  tax  exemption 500.00 


Normal  tax  net  income $  7,454.62 

Normal  tax,  3%  of  $7,454.62 223.64 


Correct  income  tax  liability $  1,870.03 

Income  tax  disclosed  bv  return,  page  1,  line  6 

(Original,  First  California  District) 1,682.81 


Deficiency  of  income  tax $      187.22 

Exhibit  A 
Computation  of  Ordinary  Gain  and  Long-Term  Capital  Gain 

On  your  return  for  the  year  1944,  there  was  included  your  share,  as 
a  partner,  of  the  capital  gain  reported  on  the  partnership  return  of 
Hatch  Chevrolet  Company  filed  for  the  period  July  1,  1943,  to  March 
31,  1944,  derived  from  the  sale  of  the  assets  of  the  partnership,  which 
share  was  arrived  at  as  follows : 

Partner 's  Shares 
H.  B.         Juanita        H.  B. 
Hatch  Hatch      Hatch,  Jr. 

Total  40/75  29/75  6/75 

Proceeds  of  sale $161,807.77 

Aggregate  bases  of 

business  assets  125,138.70 


Gain  realized  $  36,669.07 

Amount  reported  as  long- 
term  capital  gain — 

50%  $  18,334..54     $9,778.44     $7,089.34     $1,466.76 
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It  is  held  that  the  transaction  constituted  a  sale  by  the  partnership 
of  assets  held  pursuant  to  its  business;  that  the  following  assets  trans- 
ferred in  the  sale  were  not  capital  assets  under  section  117,  Internal 
Revenue  Code,  and  gain  realized  thereon  was  not  long-term  capital 

gain: 

Proceeds  Bases  to 

Items  Realized  Partnership 

Accounts  Receivable  $  16,541.46  .$19,655.04 

Inventory,  New  Cars 4,288.88  2,953.76 

Inventory,  Used  Cars  9,846.00  7,46^.73 

Inventory,  Parts  50,707.04  40,426.89 

Inventory,  Accessories  11,602.00  11,664.73 

Inventory,  Miscellaneous  786.92  1,097.38 

Inventory,  Tires  and  Tubes 6,908.05  3,231.11 

Totals $100,680.35        $86,497.64 

Net  gain  realized  reportable  as  ordinary  gain — $14,182.72. 

The  amounts  of  revised  gain  from  the  sale  of  business  assets  by  the 
partnership,  which  are  includible  in  your  net  income,  are  shown  by  the 
following  allocation  to  members  of  the  revised  partnership  gain: 

Ordinary  Gain 
Reportable       50%  Reportable  Portion 
in  Full  I/ong-term  Capital  Gain 

H.  B.  Hatch  40/75 $  7,564.12  $  5,996.36 

Juanita  O.  Hatch    29/75 5,483.97  4,347.36 

H.  B.  Hatch,  Jr.        6/75 1,134.62  899.45 

Total $14,182.72  $11,243.17 


Received  and  Filed  T.C.U.S.  May  17,  1948. 
Served  May  19,  1948. 
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The  Tax  Court  of  the  United  States 

Docket  No.  18485 

[Title  of  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  petition  filed  by 
the  above-named  petitioner,  admits  and  denies  as 
follows : 

1.  Admits  that  petitioner  is  an  individual  and 
resides  at  Placerville,  California ;  for  lack  of  knowl- 
edge or  information  sufficient  to  form  a  belief, 
denies  the  remaining  allegations  contained  in  para- 
graph 1  of  the  petition. 

2  and  3.  Admits  the  allegations  contained  in 
paragraphs  2  and  3  of  the  petition. 

4  (a).  Denies  the  allegations  of  error  contained 
in  subparagraph  (a)  of  paragraph  4  of  the  petition. 

5-a  and  b.  Admits  the  allegations  contained  in 
subparagraphs  a  and  b  of  paragraph  5  of  the  peti- 
tion. 

5-c.  For  lack  of  knowledge  or  information  suffi- 
cient to  form  a  belief,  denies  the  allegations  con- 
tained in  subparagraph  c  of  paragraph  5  of  the 
petition. 

5-d.  Admits  the  allegations  contained  in  sub- 
paragraph d  of  paragraph  5  of  the  petition. 

5-e.  Denies  the  allegations  contained  in  subpara- 
graph e  of  paragraph  5  of  the  petition. 

5-f.     For  lack  of  knowledge  or  information  suffi- 
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cient  to  form  a  belief,  denies  the  allegations  con- 
tained in  subparagraph  f  of  paragraph  5  of  the 
petition. 

5-g,  h  and  i.  Denies  the  allegations  contained  in 
subparagraphs  g,  h  and  i  of  paragraph  5  of  the 
petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted, 
qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel; 

T.  M.  MATHER, 

LEONARD  A.  MARCUSSEN, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Receiv(>d  and  filed  T.C.U.S.  July  7,  1948. 


The  Tax  Court  of  the  United  States 

Docket  Nos.  18482,  18483,  and  18485 
[Title  of  Causes.] 

STIPULATION  OF  FACTS 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  each  of  these  proceedings  that  the 
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following  facts  shall  be  taken  as  true  and  received 
as  evidence  in  each  of  these  proceedings,  together 
with  all  exhibits  submitted  with  this  stipulation  and 
made  a  part  hereof,  subject  to  the  right  of  either 
party  in  each  of  these  proceedings  to  oft'er  further 
and  additional  evidence  not  inconsistent  with  or 
contrary  to  the  facts  herein  stipulated. 

1.  The  taxes  involved  are  income  taxes  as  fol- 
lows: 

Taxpayer                                           Period  Amount 
Estate  of  Herbert  B.  Hatch, 

Deceased 1/1/44-  4/  9/44  $3,702.31 

Juanita  0.  Hatch 1/1/44-12/31/44  2,199.38 

Herbert  B.  Hatch,  Jr 1/1/44-12/31/44  187.22 

2.  On  December  1,  1942,  Herbert  B.  Hatch,  now 
deceased;  Juanita  O.  Hatch,  his  wife,  and  Herbert 
B.  Hatch,  Jr.,  of  Stockton,  California,  entered  into 
a  written  agreement  of  co-partnership.  A  copy  of 
said  agreement  is  attached  hereto  and  marked  Ex- 
hibit 1-A.  The  partners  adopted  Hatch  Chevrolet 
Co.  as  the  name  of  the  partnership  business. 

3.  On  October  9,  1942,  Herbert  B.  Hatch,  Jr., 
was  a  member  of  the  United  States  Army  Air 
Corps.  On  that  date  he  executed  a  general  power 
of  attorney  to  his  father,  Herbert  B.  Hatch. 

4.  On  February  16,  L944,  an  agreement  was  en- 
tered into  between  Herbert  Brooks  Hatch,  Juanita 
Osborn  Hatch,  and  H.  B.  Hatch,  Jr.,  as  co-partners, 
as  parties  of  the  first  part,  and  King  M.  Chase, 
party  of  the  second  part,  and  Chase  made  a  pay- 
ment of  $5,000.00  at  that  time.  A  copy  of  said 
agreement  is  attached  hereto  and  marked  Exhibit 


42  Estate  of  Bohert  B.  Hatch ,  etc.,  et  al. 

2-B.  The  "statement"  which  is  a  part  of  said  Ex- 
hibit 2-B  reflects  only  the  items  to  be  transferred 
to  Chase  pursuant  to  said  agreement  for  the  tenta- 
tive sales  price  of  $175,229.51.  It  is  not  a  financial 
statement  of  the  partnership.  It  does  not  include 
cash  in  bank  which  was  retained  by  the  partnership 
in  the  amount  of  $35,249.90  and  two  automobiles 
having  a  book  value  of  $1,542.66,  and  certain  lia- 
bilities not  assumed  by  the  purchaser  in  the  amount 
of  $15,588.55. 

5.  On  March  3,  1944,  the  partners  delivered  a 
bill  of  sale  to  King  M.  Chase.  A  coj^y  of  said  ])ill 
of  sale  is  attached  hereto  and  marked  Exhibit  3-C. 
The  ''statement"  which  is  a  part  of  said  exhibit 
is  not  a  financial  statement  of  the  partnership. 
$156,807.77  of  the  purchase  price  of  $161,807.77  was 
paid  by  King  M.  Chase  by  means  of  a  check,  a  copy 
of  which  is  attached  and  marked  Exhibit  4-D.  The 
interests  of  the  partners  or  the  assets  of  the  part- 
nership (as  the  Court  may  determine)  which  were 
sold  to  Chase  had  a  total  cost  basis  of  $125,138.70 
and  the  gain  on  the  sale  was  $36,669.07.  The  refund 
of  the  reserve  for  bad  debts  as  provided  for  in  the 
agreement  of  February  16,  1944,  was  made  by  Chase 
subsequent  to  the  close  of  the  partnershij) 's  fiscal 
year  ended  June  30,  1944. 

6.  Herbert  B.  Hatch  died  a  resident  of  Stock- 
ton, California,  on  April  9,  1944. 

7.  The  assets  of  the  partnership  which  were  sold 
to  King  M.  Chase  were  not  distributed  in  kind  to 
the  co-partners  prior  to  the  sale  thereof.    Partial 
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distributions  were  made  to  the  co-jjartners  on  the 
dates  specified  below  hy  checks  drawn  on  the  co- 
partners' account  with  the  American  Trust  Com- 
pany's Stockton  offices  in  the  amounts  shown  below: 

#4       6/12/44     Estate  of  Herbert  Brooks  Hatch,  Sr. 

Deceased $40,000.00 

#5       6/12/44     Juanita  0.  Hatch 29,000.00 

#6       6/12/44     Herbert  Brooks  Hatch,  Jr 6,000.00 

#11     9/  9/44     Estate  of  Herbert  Brooks  Hatch,  Sr., 

Deceased 53,333.33 

#12     9/  8/44     Juanita  O.  Hatch 38,666.67 

#13     9/  8/44     H.  B.  Hatch,  Jr 8,000.00 

Copies  of  said  checks  are  attached  hereto  and 
marked  Exhibit  5-E.  Other  distributions  were  made 
to  the  partners  and  to  the  estate  of  the  deceased 
partner  on  subsequent  dates. 

8.  An  amended  partnership  return  of  income 
(Form  1065)  for  the  fiscal  year  beginning  July  1, 
1943,  and  ending  June  30,  1944,  was  filed  by  the 
Hatch  Chevrolet  Company  with  the  Collector  of 
Internal  Revenue  for  the  First  District  of  Cali- 
fornia on  September  19,  1944.  In  said  amended 
return  the  partnership  reported  an  ordinary  net 
income  in  the  amount  of  $75,444.43  and  a  long-term 
capital  gain  from  sale  of  business  in  the  amount 
of  $36,669.07,  $18,334.54  of  w^hich  was  to  be  taken 
into  account.  In  Schedule  J  of  said  amended  return 
the  partnership  reported  the  partners'  shares  of 
income  and  credits  as  follows: 

Ordinary  Long  Term        Charitable 

H.  B.  Hatch —                 Income  Capital  Gains  Contributions 

Stockton,  Calif $42,337.04  $  9,778.42          $213.33 

Juanita  0.  Hatch. 27,431.85  7,089.35            154.67 

H.B.  Hatch.  Jr 5,675.54  1,466.77              32.00 


Totals $75,444.43  $18,334.54  $400.00 
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9.  An  individual  income  tax  return  for  the 
period  January  1,  1944,  to  April  9,  1944  (date  of 
death)  was  filed  by  the  executors  of  the  Estate  of 
H.  B.  Hatch  with  the  Collector  of  Internal  Revenue 
for  the  First  District  of  California  on  March  3, 
1945.  In  said  return  there  was  reported  ordinary 
income  from  partnership  of  the  Hatch  Chevrolet 
Company  in  the  amount  of  $42,337.04  and  there 
was  reported  on  Schedule  D  as  a  long-term  capital 
gain,  ''as  shown  on  amended  partnership  return  of 
Hatch  Chevrolet  Company,  Stockton,  California, 
$9,778.42,''  the  amount  being  shown  in  the  column 
entitled  ''Gain  or  loss  to  be  taken  into  account." 

10.  The  petitioner  Juanita  O.  Hatch  filed  her 
individual  income  tax  return  for  the  year  1944  with 
the  Collector  of  Internal  Revenue  for  the  First  Dis- 
trict of  California  on  January  15,  1945.  In  said 
return  there  was  reported  ordinary  income  from 
partnership  of  the  Hatch  Chevrolet  Company  in  the 
amount  of  $27,431.85,  and  there  was  reported  on 
Schedule  D  as  a  long-term  capital  gain,  "as  shown 
on  amended  partnership  return  of  Hatch  Chevrolet 
Company,  Stockton,  California,  $7,089.35,"  the 
amount  being  shown  in  the  column  entitled  "Gain 
or  loss  to  be  taken  into  account." 

11.  An  individual  income  tax  return  for  Her- 
bert B.  Hatch,  Jr.,  for  the  year  1944  was  filed  with 
the  Collector  of  Internal  Revenue  for  the  First 
District  of  California  on  February  26,  1945.  In 
said  return  there  was  reported  ordinary  income 
from   partnership    of   the   Hatch    Chevrolet   Com- 
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pany  in  the  amount  of  $5,675.54,  and  there  was 
reported  on  Schedule  D  as  a  long-term  capital 
gain,  "as  shown  on  amended  jDartnership  return 
of  Hatch  Chevrolet  Company,  Stockton,  California, 
$1,466.77,"  the  amount  l^eing  shown  in  the  column 
entitled  "Gain  or  loss  to  be  taken  into  account." 

12.  A  notice  of  deficiency  was  mailed  to  each  of 
the  petitioners  herein  on  February  20,  1948,  copies 
of  which  are  attached  to  the  respective  petitions. 

13.  Prior  to  February  21,  1944,  the  Hatch  Chev- 
rolet Co.  operated  its  business  under  a  franchise 
from  the  Chevrolet  Motor  Division,  General  Motors 
Corporation. 

/s/  FREDERIC  D.  DASSORI, 
Counsel  for  Petitioners. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

EXHIBIT  1-A 

Partnership  Agreement 

This  Agreement  between  H.  B.  Hatch,  first 
party;  J.  O.  Hatch,  second  party;  and  H.  B.  Hatch, 
Jr.,  third  party;  all  of  Stockton,  San  Joaquin 
Coimty,  California : 

Witnesseth : 

I. 

The  parties  hereto  agree  to  associate  themselves 
as  co-partners  in  the  business  of  selling,  distribut- 
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ing,   repairing,   and  servicing   motor   vehicles   and 
motor  vehicle  parts  both  at  wholesale  and  retail. 

II. 

The  name  of  the  partnership  shall  be  Hatch 
Chevrolet  Co. 

III. 

The  principal  place  of  business  of  the  partnership 
shall  be  Stockton,  San  Joaquin  County,  California. 

IV. 

The  term  of  this  partnership  shall  commence  De- 
cember 1st,  1942,  and  shall  continue  indefinitely 
thereafter  until  dissolved  by  written  notice  of  dis- 
solution signed  by  one  partner  and  delivered  to  or 
mailed  to  the  last  known  address  of  the  other  part- 
ners at  least  sixty  days  prior  to  dissolution,  or  by 
operation  of  law. 

V. 
The  partners  hereto  are  to  receive  all  of  the 
assets  of  Hatch  Chevrolet  Company,  a  corporation, 
with  principal  place  of  business  at  Stockton,  Cali- 
fornia, upon  dissolution  of  said  corporation,  in  un- 
divided interests  in  the  following  proportions: 

The     first    party     receives    40/75     of     the 
purchase  price. 

The    second    party    receives    29/75    of    the 
purchase  price. 

The  third  party  receives   6/75   of  the  pur- 
chase price. 

These  assets  shall  constitute  the  capita]  contribution 
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to  this  partnership,  and  the  interests  of  all  parties 
in  the  partnership  shall  be  held  in  the  same  pro- 
portions. 

VI. 
No  partner  shall  be  required  or  permitted  to  ad- 
vance individual  funds  to  the  partnership  without 
the  consent  of  the  others,  but  all  advances  made 
with  such  consent  shall  bear  interest  at  the  rate  of 
5%  per  annum,  shall  be  repayable  upon  demand 
imless  otherwise  agreed,  and  shall  not  alter  the 
partnership  interest  of  the  parties. 

VII. 

If  any  partner  with  the  consent  of  the  others 
becomes  indebted  to  the  partnership,  such  indebted- 
ness shall  be  repayable  upon  demand  unless  other- 
wise agreed  among  them  and  shall  bear  interest  at 
5%  per  annum. 

VIII. 

The  first  party  shall  be  General  Manager  of  the 
partnership  business  and  in  entire  charge  of  all 
operations  therein  with  unlimited  discretion  in  such 
management,  except  that  he  shall  not  have  the 
power  to  dispose  of  the  business  as  a  whole  or  of 
any  major  portion  of  the  assets  thereof,  nor  make 
a  gift  of  any  of  the  partnership  assets,  nor  dispose 
of  any  of  the  same  for  a  nominal  consideration, 
without  the  consent  of  the  others.  He  shall  devote 
his  entire  business  time  to  the  business  of  the  part- 
nership and  shall  engage  in  no  other  activity  for 
profit  except  the  investment  of  his  private  funds 


48  Estate  of  Robert  B.  Hatch,  etc.,  et  al. 

and    the    management    of    his    private    property 
interests. 

IX. 
The  second  paii;y  and  the  third  party  shall  give 
general  assistance  and  advice  in  the  management 
of  the  business  but  shall  not  be  required  to  devote 
any  specific  time  thereto. 

X. 

The  first  party,  in  consideration  of  his  ser-\dces 
to  the  partnership,  shall  have  the  right  to  withdraw 
from  the  net  profits  of  the  partnership  all  of  said 
net  profits  up  to  the  sum  of  $7200  per  year,  with- 
drawable monthly.  The  amount  of  the  first  party's 
withdrawals  upon  such  basis  may  be  changed  from 
time  to  time  by  mutual  agreement  of  all  the  part- 
ners. All  net  profits  remaining  in  excess  of  the 
amount  paid  to  the  first  party  may  be  distributed 
from  time  to  time  by  mutual  agreement  of  the 
partners  among  the  partners  in  proportion  to  their 
respective  contributions  of  capital  above  set  forth. 
Loss  shall  be  borne  in  the  same  proportions.  Con- 
tributions to  the  capital  shall  not  bear  interest. 

XI. 

All  funds  received  by  the  partnership  shall  be 
deposited  in  a  bank  in  Stockton,  California,  and 
sha]]  be  subject  to  withdrawal  by  check  of  the  first 
party. 

XII. 

The  first  party  shall  cause  to  be  kept  at  all 
times  correct  books  of  account  wherein  shall  be  set 
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down  all  moneyvS  received  and  all  moneys  expended 
and  all  accounts  and  credits  receivable  and  all  obli- 
gations incurred.  Such  books  shall  be  kept  at  the 
principal  place  of  business  of  the  partnership  and 
shall  be  open  for  inspection  by  all  partners  at  all 
times.  Accounts  shall  be  balanced  at  the  close  of 
each  fiscal  year  of  the  partnership,  and  the  net 
profit  or  loss  shall  be  determined  and  withdrawal 
of  the  profits,  if  any,  agreed  upon.  The  fiscal  year 
for  such  purpose  shall  commence  December  1,  and 
end  November  30  of  the  following  year,  subject  to 
change  from  time  to  time  by  mutual  agreement  of 
the  partners.  Withdrawals  of  profits  may  be  made 
during  the  year  from  time  to  time  by  mutual  con- 
sent of  the  partners. 

XIII. 

In  the  event  of  the  dissolution  of  the  partnership 
by  agreement  of  the  partners,  a  full  and  complete 
inventor^y  shall  be  prepared  and  the  assets,  liabil- 
ities, and  income,  both  gross  and  net,  shall  be  as- 
certained, the  debts  of  the  partnership  shall  be 
discharged,  and  all  moneys  and  assets  of  the  part- 
nership then  remaining  shall  be  divided  in  specie 
among  the  jjartners  according  to  their  capital  con- 
tribution. 

XIV. 

In  the  event  of  the  death  or  withdrawal  of  one  of 
the  partners,  the  other  partners  shaU  have  the  first 
option  of  purchasing  the  interest  of  the  deceased 
or  withdrawing  partner  at  its  book  value,  said  op- 
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tion  to  be  exercised  upon  written  notice  to  the  with- 
drawing partner  or  to  the  representative  of  his 
estate  within  sixty  days  after  receipt  of  notice  of 
withdrawal  and  within  sixty  days  after  the  appoint- 
ment and  qualification  of  such  representative. 

XV. 

In  the  event  that  any  partner  desires  to  sell  his 
interest  in  the  partnership,  the  remaining  partners, 
or  either  of  them,  shall  have  the  option  of  purchas- 
ing such  partner's  interest  for  the  same  price  as  the 
latter  shall  be  willing  to  accept  from  any  third  per- 
son, not  to  exceed  in  any  event  the  book  value  of 
such  interest,  which  option  shall  extend  for  a  period 
of  sixty  days  after  written  notice  is  given  Ijy  the 
intended  seller  to  the  remaining  partners  of  his 
intention  to  sell  and  the  price  offered. 

XVI. 

The  enumeration  of  the  activities  of  the  partner- 
shij)  herein  above-contained  shall  not  be  deemed  a 
restriction  upon  the  power  of  the  partnership  to 
carry  on  incidental  and  related  activities,  such  as 
the  rental  of  articles  of  personal  property,  the  sale 
of  articles  other  than  motor  vehicles  and  motor 
vehicle  i^arts,  the  writing  and  handling  of  all  forms 
of  insurance,  insuring  both  person  and  property  in 
connection  with  the  business  herein  a])ove  set  forth 
and  such  other  activities  as  are  customarily  carried 
on  in  connection  with  a  business  of  this  character. 

In  Witness  Whereof,  the  parties  have  hereunto 
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set  their  hands  in  triplicate  this  1st  day  of  Decem- 
ber, 1942. 

/s/  H.  B.  HATCH, 
First  Party. 

/s/  J.  O.  HATCH, 

Second  Party. 

/s/  H.  B.  HATCH,  JR., 
Third  Party. 

EXHIBIT  2-B 

Agreement  of  Sale 

This  Agreement  made  and  entered  into  the  16th 
day  of  February,  1944.  Parties  of  the  first  part  are 
Herbert  Brooks  Hatch,  Sr.,  generally  known  as  H. 
B.  Hatch,  Juanita  Osborn  Hatch,  his  wife,  and 
Herbert  Brooks  Hatch,  Jr.,  over  the  age  of  twenty- 
one  (21)  years,  as  co-partners  transacting  business 
under  the  firm,  name  and  style  of  Hatch  Chevrolet 
Company.  H.  B.  Hatch  and  Juanita  Osborne  Hatch 
are  appearing  herein  on  behalf  of  themselves.  H.  B. 
Hatch  is  representing  Herbert  Brooks  Hatch,  Jr., 
by  virtue  of  a  General  Power  of  Attorney,  the 
latter  being  at  the  present  time  in  the  armed  forces 
of  the  United  States. 

Party  of  the  second  part  is  King  M.  Chase. 

Witnesseth : 

It  Is  Agreed  that  first  parties  will  sell  to  second 
party  all  of  the  business  and  assets  of  Hatch  Chev- 
rolet Company,  a  co-partnership,  hereinafter  listed. 
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and  the  transaction  shall  be  escrowed  until  a 
complete  inventory  and  appraisement  has  been  com- 
pleted. However,  the  parties  deeming  the  circum- 
stances to  warrant  the  action,  said  party  of  the 
second  part  shall  take  over  possession  of  the  physi- 
cal assets  of  the  business  at  8  o'clock  A.M.  on 
Monday,  February  21,  1944,  and  thence  forward 
shall  operate  said  business  to  all  intents  and  pur- 
poses as  though  this  transaction  had  been  completed 
and  title  thereto  passed  to  the  party  of  the  second 
part. 

Second  party  shall,  upon  taking  possession,  have 
permission  to  operate  the  business  under  the  name 
of  Hatch  Chevrolet  Company  for  a  limited  period 
of  time  to  enable  him  to  make  the  necessary  ar- 
rangements for  the  future  title  or  trade  name  of 
said  business. 

The  tentative  sales  price  of  said  business  and 
assets  is  the  Sum  of  One  Hundred  Seventy-five 
Thousand  Two  Hmidred  Twenty-nine  and  51/lOOs 
Dollars  ($175,229.51).  This  figure  or  amount  may 
be  appreciated  or  depreciated  according  to  the  re- 
sults of  the  inventory  to  be  taken. 

Second  party  takes  and  assumes  all  accounts  re- 
ceivable and  upon  which  there  has  been  set  up  a 
fifteen  per  cent  (15%)  reserve  for  bad  debts  on 
over  90-day  accounts  and  doubted  60-day  accounts. 
Any  part  of  said  reserve  not  used  to  cover  uncol- 
lectible accounts  is  to  be  re-paid  to  first  parties  as 
soon  as  practicable  and  not  later  than  June  30,  1944. 
On  this  latter  date  the  parties  will  review  the  ac- 
counts and  make  necessary  adjustments. 
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Insurance  shall  be  pro-rated  as  of  the  date  of  the 
release  of  the  escrow  herein,  which  will  be  deemed 
to  be  the  date  of  sale. 

New  cars  (4)  are  to  be  figured  at  wholesale  price 
plus  increment  plus  also  new  car  freight  and 
handling. 

Used  cars  are  to  be  based  upon  the  Kelley  Book 
retail  list. 

Parts,  accessories,  gas,  oil,  grease,  Duco  materials, 
sublet  repairs,  work  in  process — labor,  miscellan- 
eous merchandise,  tires  and  tubes  and  tire  repair 
materials,  are  to  be  determined  by  the  actual  in- 
ventory taken,  at  cost  price. 

Taxes  are  also  to  be  pro-rated  as  of  the  date  of 
the  release  of  escrow  which  is  to  be  the  date  of  sale. 

Certain  direct  mail  advertising  is  being  prepared 
for  Hatch  Chevrolet  Company  and  the  expense  of 
the  same  is  to  be  assumed  by  party  of  the  second 
part. 

As  to  the  fixed  assets,  these  are  to  be  listed  and 
considered  as  machinery  and  shop  equipment,  parts 
and  accessories,  equipment,  furniture  and  fixtures, 
sei^vice  cars  and  other  fixed  assets.  A  physical  in- 
ventory of  these  fixed  assets  shall  be  taken  and  their 
appraised  value  will  l^e  mutually  fixed  and  agreed 
upon  by  H.  B.  Hatch  and  King  M.  Chase. 

There  are  two  items  denominated  "deferred  as- 
sets." The  first  consists  of  advances  to  employees 
in  the  sum  of  Four  Hundred  Twenty-eight  and 
60/100  Dollars  ($428.60).  The  second  constitutes  a 
Gr.M.A.C.  contingent  liability  of  the  present  of 
Twenty-one  Thousand  Five  Hundred   Forty-three 
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Dollars  ($21,543.00).  (r.M.A.C.  liolcls  a  repossession 
reserve  of  Nine  Hundred  Ninety-one  and  15/lOOs 
Dollars  ($991.15)  which  is  to  be  paid  by  G.M.A.C. 
to  said  party  of  the  second  part  progressively  as 
said  contingent  liability  is  reduced  and  liquidated. 
These  ''deferred  assets"  are  assumed  by  party  of 
the  second  part. 

Second  party  assumes  the  following  current  lia- 
bilities : 

Accounts  receivable  credit  balances. $969.11 

Service  contract  deposits $373.50 

Employee  War  Bonds $290.02 

It  Is  Specifically  Understood  and  xigreed  that 
during  the  period  that  second  party  operates  said 
business  under  the  firm,  name  and  style  of  Hatch 
Chevrolet  Company  that  he  will,  in  all  respects, 
save  the  parties  of  the  first  part  harmless  from  any 
obligations,  liabilities  or  detriment  whatsoever  and 
that  said  second  party  will  carry  such  types  of  in- 
surance as  shall  serve  best  to  afford  such  protection. 

Attached  hereto  is  a  "Financial  Statment"  con- 
taining the  figures  set  up  as  the  tentative  basis  for 
determining  the  overall  sales  and  purchase  })rice  of 
One  Hundred  Seventy-five  Thousand  Two  Hundred 
Twenty-nine  and  51/lOOs  Dollars  ($175,229.51).  As 
hereinabove  stated,  certain  of  these  items  are  sub- 
ject to  appreciation  or  depreciation  according  to  the 
actual  facts  found. 

It  Is  Agreed  that  the  sale  and  purchase  herein 
outlined  shall  be  consummated  as  soon  as  the  exact 
figures  are  ascertained  from  the  inventory  and 
appraisement. 
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Terms — cash,  and  cost  of  taking  inventory  to  be 
assumed  by  first  parties  and  second  party 
equally. 

It  Is  Understood  and  Agreed  that  if  parties  of 
the  first  paii:  find  it  necessary  to  defend  themselves 
against  any  actions,  liabilities  or  detriments  occa- 
sioned by  second  party  or  to  take  any  action  to 
enforce  the  terms  of  this  agreement,  then  and  in 
that  event  said  party  of  the  second  part  assumes 
and  agrees  to  pay  a  reasonable  attorney's  fee  and 
in  the  event  of  an  action  at  law,  the  costs  of  suit. 

In  Witness  Whereof  the  parties  have  executed 
this  agreement  in  duplicate  the  day  and  year  herein 
first  above  written,  each  copy  being  deemed  an  orig- 
inal. H.  B.  Hatch  is  executing  this  agreement  on 
behalf  of  his  son,  Herbert  Brooks  Hatch,  Jr.,  by 
virtue  of  a  General  Power  of  Attorney  which  he 
holds. 

/s/  HERBERT  BROOKS 
HATCH,  SR., 

/s/  JUANITA  OSBORN  HATCH, 

HERBERT  BROOKS 
HATCH,  JR., 

By  /s/  H.  B.  HATCH,  SR., 

His  Attorney  in  Fact, 
Parties  of  the  First  Part, 

/s/  KING  M.  CHASE, 

Partv  of  the  Second  Part. 
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EXHIBIT  3-C 
Bill  of  Sale 

Know  All  Men  by  These  Presents : 

That  Herbert  Brooks  Hatch,  Sr.,  generally  known 
as  H.  B.  Hatch,  Juanita  Osborn  Hatch,  his  wife, 
and  Herbert  Brooks  Hatch,  Jr.,  over  the  age  of 
twenty-one  years,  as  co-partners  transacting  busi- 
ness under  the  firm  name  and  style  of  Hatch  Chev- 
rolet Company,  the  Parties  of  the  First  Part,  in 
consideration  of  the  sum  of  One  Hundred  Sixty-one 
Thousand  Eight  Hundred  Seven  and  77/lOOth  Dol- 
lars ($161,807.77)  current  lawful  money  of  the 
United  States  of  America,  to  them  in  hand  paid  by 
King  M.  Chase,  the  Party  of  the  Second  Part,  the 
receipt  whereof  is  hereby  acknowledged,  do  by  these 
presents  sell  unto  the  Party  of  the  Second  Part,  his 
executors,  administrators  and  assigns,  the  following 
described  personal  property,  to  wit : 

All  that  property  set  forth  and  described  in 
the  Inventories  listing  said  personal  property — 

(1)  Parts  Department  Inventory  consisting 
of  165  pages. 

(2)  Accessory  Department  and  Miscellane- 
ous Merchandise  consisting  of  18  pages. 

(3)  Gas,  Oil  and  Grease  Inventory  consist- 
ing of  one  page. 

(4)  Duco  Material  Inventory  consisting  of 
5  ])ages. 
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(5)  Work  in  Process  &  Sublet  Repairs  con- 
sisting of  5  pages. 

(6)  l^ire  Department  Inventory  consisting 
of  6  pages. 

(7)  Machinery  and   Shop   Equipment  con- 
sisting of  19  pages. 

(8)  Parts  &  Accessory  Equipment  consist- 
ing of  one  page. 

(9)  Furniture   &  Fixtures  consisting  of  7 
pages. 

(10)  Service    Cars    (7)    consisting    of    one 
page. 

(11)  Other  Fixed  Assets,  consisting  of  one 
page. 

(12)  New  Cars  (4)  consisting  of  one  page. 

(13)  New  Car  Freight  and  Handling  plus 
Increment  consisting  of  one  page. 

(14)  Used  Cars  (13)  consisting  of  one  page. 

Reference  is  further  made  to  the  financial  state- 
ment hereto  attached  covering  the  period  to  Febru- 
ary 21st,  1944,  wherein  the  purchase  price  figure  is 
ascertained. 

Reference  is  further  made  to  that  certain  ^'Agree- 
ment of  Sale"  entered  into  the  16th  day  of  Febru- 
ary, 1944,  between  the  parties  hereto.  This  Bill  of 
Sale  is  limited  by  the  terms  of  said  agreement  and 
said  agreement  is  made  a  part  hereof  by  reference. 
It  is  particularly  understood  and  agreed  that  from 
and  after  the  hour  of  eight  o'clock  A.M.  on  Monday, 
February  21st,  1944,  said  Party  of  the  Second  Part 


58  Estate  of  Robert  B.  Batch,  etc.,  et  al. 

]ias  assumed  all  liabilities  whatsoever  arising  from 
the  operation  of  the  Hatch  Chevrolet  Company 
subsequent  to  that  hour  and  date  and  that  the  par- 
ties of  the  First  Part  continue  to  hold  and  assume 
any  and  all  liabilities  arising  from  the  operation  of 
the  Hatch  Chevrolet  Company  prior  to  that  hour 
and  date  except  such  specific  liabilities  as  have  been 
assumed  in  writing  by  said  Party  of  the  Second 
Part.  Of  particular  mention  are  the  possible  liabil- 
ities arising  from  various  Federal  and  State  taxes 
and  from  executive  orders. 

To  Have  and  to  Hold,  the  same  unto  the  Party 
of  the  Second  Part,  his  executors,  administrators 
and  assigns  forever. 

And  said  Parties  of  the  First  Part  do  for  their 
heirs,  executors  and  administrators  covenant  and 
agree  with  the  Party  of  the  Second  Part,  his  heirs, 
executors,  administrators  and  assigns  to  warrant 
and  defend  the  sale  of  the  said  property,  goods  and 
chattels  unto  the  Party  of  the  Second  Part,  his 
executors,  administrators  and  assigns  against  all 
and  every  person  and  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same. 

In  Witness  Whereof,  the  Parties  of  the  First 
Part  have  hereunto  set  their  hands  the  third  day  of 
March,  1944. 

Herbert  Brooks  Hatch,  Sr.,  and  Juanita  Osborn 
Hatch  have  signed  their  names  hereto  in  person. 
The  name  of  Herbert  Brooks  Hatch,  Jr.,  was  signed 


vs.  Commissioner  of  Internal  Revenue  59 

by  liis  father,  Herbert  Brooks  Hatch,  Sr.,  by  virtue 
of  a  general  Power  of  Attorney. 

/s/  HERBERT  BROOKS 
HATCH,  SR., 

/s/  JUANITA  OSBORN  HATCH, 

HERBERT  BROOKS 
HATCH,  JR., 

By  /s/  H.  B.  HATCH, 

His  Attorney  in  Fact. 

All   signing   the   same   as   co-partners   transacting 
business  as  Hatch  Chevrolet  Company. 
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The  Tax  Court  of  the  United  States 
Docket  Nos.  18482,  18483,  18485 

ESTATE  OF  HERBERT  B.  HATCH,  Deceased; 
JUANITA  O.  HATCH,  Executrix,  and 
AMERICAN  TRUST  CO.,  Executor, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

JUANITA  O.  HATCH, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

HERBERT  B.  HATCH,  JR., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Promulgated  February  23,  1950 

Gain  or  Loss — Capital  Asset — Sale  by  Partners 

Where  individuals  acting  as  partners  sell  to  an- 
other most  of  the  assets  of  a  partnership  subject 
to  some  of  its  liabilities,  without  a  distribution  of 
the  assets  to  the  partners  prior  to  the  sale,  and  the 
partnership  survives  the  sale,  the  transaction  is  a 
sale  by  the  partnership  of  some  of  its  assets  and  not 
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a  sale  by  the  partners  individually  of  their  interests 
in  the  partnership,  for  the  purpose  of  determining 
to  what  extent  the  gain  realized  upon  the  sale  is 
taxable  to  the  partners  as  capital  gain. 

FREDERIC  D.  DASSORI,  ESQ., 
For  the  petitioners. 

C.  W.  NYQUIST,  ESQ., 
For  the  respondent. 

OPINION 

Murdock,  Judge : 

The  Commissioner  deteraiined  deficiencies  in  in- 
come tax  as  follows: 

Petitioner                  Doc.  No.      Taxable  Period  Deficiency 
Estate  of  Herbert  B.  Hatch, 

Deceased 18482     Jan.  1-Apr.  9,  1944  $3,702.31 

Juanita  0.  Hatch 18483                 1944  2,199.38 

Herbert  B.  Hatch,  Jr 18485                  1944  187.22 

The  sole  issue  is  whether  the  Commissioner  erred 
in  determining  that  a  part  of  the  gain  realized  by 
Herbert  B.  Hatch,  Juanita  O.  Hatch  and  Herbert 
B.  Hatch,  Jr.,  upon  a  sale  involving  their  partner- 
ship business  and  assets  in  1944  is  taxable  to  them 
as  ordinary  income. 

The  facts  are  stipulated. 

Herbert  B.  Hatch,  Juanita  O.  Hatch,  his  wife,  and 
Herbert  B.  Hatch,  Jr.,  their  son  were  individuals 
engaged  in  the  automobile  business  in  Stockton, 
California,  prior  to  1944.  Their  individual  returns 
for  the  taxable  periods  involved  were  filed  with  the 
collector  of  internal  revenue  for  the  first  district 
of  California. 
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The  Hatches  formed  a  partnership  on  December 
1,  1942,  to  engage  for  an  indefinite  term  "in  the 
business  of  selling,  distributing,  repairing,  and 
servicing  motor  vehicles  and  motor  vehicle  parts 
both  at  wholesale  and  retail"  under  the  name  of 
Hatch  Chevrolet  Co.  The  business  was  operated 
under  a  franchise  from  the  Chevrolet  Motor  Divi- 
sion of  General  Motors  Corporation.  The  record 
does  not  show  whether  that  franchise  was  either 
valuable  or  transferable. 

The  Hatches  "as  co-partners  transacting  business 
under  the  firm,  name  and  style  of  Hatch  Chevrolet 
Company,"  parties  of  the  first  part,  executed  an 
"Agreement  of  Sale"  on  February  16,  1944,  with 
King  M.  Chase,  party  of  the  second  part,  providing 
in  part: 

*  *  *  that  first  parties  will  sell  to  second 
party  all  of  the  business  and  assets  of  Hatch 
Chevrolet  Company,  a  co-partnership,  herein- 
after listed,  and  the  transaction  shall  be 
escrowed  until  a  complete  inventory  and  ap- 
praisement has  been  completed.  However,  *  *  * 
said  party  of  the  second  part  shall  take  over 
possession  of  the  physical  assets  of  the  busi- 
ness *  *  *  on  *  *  *  February  21,  1944,  and 
thence  forward  shall  operate  said  business  to 
all  intents  and  jjurposes  as  though  this  trans- 
action has  been  completed  and  title  thereto 
passed  to  the  party  of  the  second  part. 

Second  party  shall,  upon  taking  possession, 
have  permission  to  operate  the  business  under 
the  name  of  Hatch  Chevrolet  Company  for  a 
limited  period  of  time  to  enable  him  to  make 
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the  necessary  arrangements  for  the  future  title 
or  trade  name  of  said  business. 

The  tentative  sales  price  of  said  business  and 
assets  is  the  sum  of  ''  ""  *  ($17r),229.r)l).  This 
figure  or  amount  may  be  appreciated  or  de- 
preciated according  to  the  results  of  the  in- 
ventory to  be  taken. 

The  Hatches  executed  a  "Bill  of  Sale"  on  March 
3,  1944,  providing  that  they  ''as  co-partners  trans- 
acting business  under  the  firm  name  and  style  of 
Hatch  Chevrolet  Company,  the  Parties  of  the  First 
Part,  in  consideration  of  the  sum  of  *  *  *  ($161,- 
807.77)  ""  *  *  to  them  in  hand  paid  by  King  M. 
Chase,  the  Party  of  the  Second  Part,  the  receipt 
whereof  is  hereby  acknowledged,  do  by  these  pres- 
ents sell  unto  the  Party  of  the  Second  Part,  his 
executors,  administrators  and  assigns,  the  follow- 
ing described  personal  property  [listed  in  a  sched- 
ule] *  *  *."  Chase  paid  $5,000  of  the  purchase 
price  at  the  time  of  the  agreement  of  February  16, 
and  he  paid  the  remainder  of  the  purchase  price 
by  means  of  a  check  dated  March  3,  1944,  and  pay- 
able to  the  order  of  the  Hatches,  "Co-Partners." 
The  property  transferred  to  Chase  included  all  of 
the  assets  of  the  partnership  except  the  General 
Motors  franchise,  two  automobiles,  cash  in  a  sub- 
stantial amount,  and  the  partnership  name.  Chase 
assumed  a  part,  but  not  all,  of  the  liabilities  of  the 
partnership. 

The  assets  of  the  partnership  which  were  sold 
to  Chase  were  not  distrilmted  in  kind  to  the  Hatches 
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prior  to  the  sale  thereof.  His  check  dated  March 
3  was  credited  to  the  bank  account  of  the  Hatches, 
"Co-Partners,"  on  March  6,  1944.  Partial  distribu- 
tions were  made  to  them  by  checks  drawn  on  that 
account  beginning  in  June,  1944. 

Herbert  B.  Hatch  died  a  resident  of  Stockton, 
California,  on  Ajjril  9,  1944.  Juanita  O.  Hatch  and 
American  Trust  Company  are  the  executrix  and 
executor,  respectively,  under  the  last  will  and 
testament  of  Herbert  B.  Hatch. 

The  partnership  reported  on  its  amended  return 
for  the  fiscal  year  ending  June  30,  1944,  filed  on 
September  19,  1944,  a  long-term  capital  gain  from 
the  sale  to  Chase  in  the  amount  of  $36,669.07,  $18,- 
334.54  of  which  was  taken  into  account  and  divided 
as  follows: 

Herbert  B.  Hatch  $9,778.42 

Juanita  O.  Hatch 7,089.35 

Herbert  B.  Hatch,  Jr 1,466.77 

The  Hatches  separately  reported  those  amounts  on 
their  respective  indi%T.dual  returns  for  the  taxable 
periods  involved  as  "Gain  or  loss  to  be  taken  into 
account. ' ' 

The  Commissioner  allowed  the  partnership  a  long- 
term  cajjital  gain  from  the  sale  to  Chase  in  the 
amount  of  $22,486.36  (recognized  to  the  extent  of 
$11,243.18),  determined  that  the  gain  from  the  sale 
in  the  amount  of  $14,182.71  was  ordinary  income 
to  the  partnership  from  the  sale  of  property  other 
than  capital  assets,  and  made  corresponding  pro- 
portionate adjustments  in  the  individual  income  of 
Herbert  B.  Hatch,  Juanita  O.  Hatch,  and  Herbert 
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B.  Hatch,  Jr.,  for  the  taxable  periods  involved,  on 
the  ground  that  "the  transaction  constituted  a  sale 
by  the  partnership  of  assets  held  pursuant  to  its 
business;  that  the  *  *  *  [accounts  receivable  and 
inventories]  transferred  in  the  sale  were  not  capital 
assets  under  section  117,  Internal  Revenue  Code, 
and  gain  realized  thereon  was  not  long-term  capital 
gain. ' ' 

The  parties  stipulate  that  the  cost  of  "the  in- 
terests of  the  partners  or  the  assets  of  the  partner- 
ship (as  the  Court  may  determine)  which  were 
sold  to  Chase"  was  $125,138.70  and  the  gain  was 
$36,669.07. 

The  only  difference  between  the  parties  in  this 
case  is  whether  the  sale  to  Chase  was  a  sale  by  the 
individual  partners  of  their  partnership  interests 
or  was  a  sale  by  the  partnership  of  some  of  the 
partnership  assets  subject  to  some  of  the  liabilities. 
The  petitioners  contend  that  the  Hatches  sold  their 
individual  interests  in  the  partnership,  those  in- 
terests were  capital  assets,  and  the  entire  gain  was 
a  capital  gain  only  one-half  of  which  would  have 
to  be  reported  as  taxable  income.  The  respondent 
has  determined  that  the  partnership  sold  some  of  its 
assets  subject  to  some  of  its  liabilities,  some  of  the 
assets  sold  were  capital  assets,  and  some  were  not 
capital  assets,  with  the  result  that  the  profit  on  those 
assets  sold  which  were  not  capital  assets  is  taxable 
in  its  entirety  to  the  partners  as  a  part  of  their 
distributive  share  of  the  net  income  of  the  part- 
nership. 

Each  partner's  interest  in  the  partnership  would 
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have  a  basis  for  gain  to  the  partner,  and  if  it  was 
sold,  the  gain  would  be  the  difference  between  the 
amount  realized  and  that  basis,  which  gain  would 
be  income  of  the  partner,  not  of  the  partnership, 
and  would  be  a  capital  gain  if  the  interest  had  been 
held  long  enough.  H.  K.  Smith,  10  T.C.  398,  aff'd. 
173  Fed.  (2d)  470,  certiorari  denied,  ...U.  S...., 
(Oct.  10,  1949).  Cf  Joseph  L.  Merrill,  9  T.C.  291, 
affirmed  173  Fed.  (2d)  310.  Likewise,  each  asset 
of  the  partnership  would  have  a  basis  for  com- 
putting  gain  or  loss  to  the  partnership,  and  upon 
the  sale  of  any  of  those  assets  hj  the  partnership 
the  gain  would  be  income  to  the  partnership  and 
would  be  the  difference  between  the  amount  realized 
and  the  basis  to  the  partnership.  The  gain  on  any 
of  the  assets  which  were  capital  assets  held  for  a 
long  enough  period  by  the  partnership  would  be  a 
capital  gain,  whereas  the  gain  from  the  sale  of  any 
of  the  assets  which  were  not  capital  assets  would 
not  be  a  capital  gain  but  would  be  ordinary  income 
taxable  in  its  entirety  to  the  partnership.  The  total 
of  the  basis  of  the  partnership  assets  to  a  partner- 
ship does  not  necessarily  equal  the  total  of  the 
bases  to  the  partners  of  their  interests  in  that  part- 
nership at  any  given  moment.  See  Regulations  111, 
Section  29.113(a) (13)-2.  Here  the  stipulation  would 
indicate  that  the  cost  basis  was  the  same  whether 
the  sale  was  a  sale  of  partnership  assets  or  a  sale 
of  partners'  interests  in  the  partnership.  However, 
the  gain  was  computed  on  a  partnership  return  as 
a  gain  from  a  sale  by  the  partnership  of  some  of  its 
assets,  and  the  Commissioner  has  so  regarded  it. 
Furthermore,  it  is  not  easy  even  to  imagine  what 
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part  of  the  basis  of  each  individual  partner  for  his 
partnership  interests  would  be  applied  against  his 
share  of  the  amount  realized  from  the  sale  in  ques- 
tion which  involved  some  but  not  all  of  the  partner- 
ship assets.  No  such  method  of  computing  a  gain 
is  authorized  for  federal  tax  purposes. 

The  stipulated  facts  show  that  the  partners  made 
no  effort  to  sell  and  Chase  did  not  buy  their  individ- 
ual interests  in  the  partnership  or  any  part  of  those 
interests,  but  on  the  contrary,  the  subject  of  the 
sale  was  a  part  of  the  partnership  assets  subject  to 
a  part  of  the  partnership  liabilities.  The  partner- 
ship was  not  terminated  by  the  sale.  It  retained 
some  of  its  assets  and  the  amount  realized  from  the 
sale.  Later  it  distributed  its  assets  to  the  individual 
partners  in  liquidation.  The  sale  was  reported  and 
the  gain  computed  on  the  partnership  return  for 
its  fiscal  year  as  a  partnership  transaction  and  each 
individual  partner  merely  reported  on  his  separate 
return  on  a  calendar  year  basis  a  part  of  the  gain 
from  the  sale  as  a  part  of  his  distributive  share  of 
the  net  income  of  the  partnership.  The  only  change 
made  by  the  Commissioner  was  to  hold  that  a  part 
of  the  gain  was  ordinary  income  rather  than  a 
capital  gain.  The  stipulated  facts  do  not  support  the 
petitioners'  contention  that  the  gain  of  the  part- 
nership should  be  taxed  to  the  partners  as  capital 
gain  upon  the  theory  that  they  sold  a  portion  of 
their  partnership  interests,  which  interests  were 
capital  assets.  The  Commissioner  did  not  err. 

Decisions  will  be  entered  for  the  respondent. 

Served  February  23,  1950. 
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The  Tax  Court  of  the  United  States 
Docket  No.  18482 

ESTATE  OF  HERBERT  B.  HATCH,  Deceased, 
JUANITA  O.  HATCH,  Executrix,  and 
AMERICAN  TRUST  CO.,  Executor, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

The  petitioner  filed  a  motion  to  vacate  the  deci- 
sion entered  in  this  proceding  on  February  24,  1950, 
because  the  executor  and  executrix  had  been  dis- 
charged as  such  on  June  3,  1948,  by  a  final  decree 
of  the  court  of  probate  in  California.  The  decision 
was  vacated  on  May  19,  1950,  pending  reappoint- 
ment of  the  executor  and  executrix.  A  proper  cer- 
tificate was  filed  on  December  19,  1950,  showing 
that  the  executor  and  executrix  had  been  again 
ax3pointed  and  qualified.  Therefore,  pursuant  to  the 
determination  of  the  Court,  as  set  forth  in  its  opin- 
ion promulgated  February  23,  1950,  it  is 

Ordered  and  Decided,  that  there  is  a  deficiency 
in  income  tax  of  $3,702.31  for  the  period  January 
1  to  April  9,  1944. 

[Seal]        /s/  J.  E.  MURDOCK, 

Judge. 

Entered  Dec.  28,  1950. 
Served  Dec.  20,  1950. 
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The  Tax  Court  of  the  United  States 
Docket  No.  18483 

JUANITA  O.  HATCH, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

The  decision  entered  in  this  proceeding  on  Felv 
ruaiy  24,  1950,  was  vacated  by  grant  of  the  peti- 
tioners' joint  motion  on  May  19,  1950,  upon  a  show- 
ing that  the  executor  and  executrix  in  the  related 
proceeding  at  Docket  No.  18482  had  been  discharged 
prior  to  the  date  of  the  decisions  in  these  proceed- 
ings. A  proper  certificate  was  filed  on  December  19, 
1950,  in  the  proceedings  at  Docket  No.  18482  show- 
ing that  the  executor  and  executrix  had  been  again 
appointed  and  qualified.  Therefore,  pursuant  to  the 
determination  of  the  Court,  as  set  forth  in  its  opin- 
ion y)romulgated  February  23,  1950,  it  is 

Ordered  and  Decided,  that  there  is  a  deficiency 
in  income  tax  of  $2,199.38  for  the  year  1944. 

[Seal]        /s/  J.  E.  MURDOCK, 
Judge. 

Entered  Dec.  28,  1950. 
Served  Dec.  29,  1950. 
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The  Tax  Court  of  the  United  States 
Docket  No.  18485 

HERBERT  B.  HATCH,  JR., 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

DECISION 

The  decision  entered  in  this  proceeding  on  Feb- 
ruary 24,  1950,  was  vacated  by  grant  of  the  peti- 
tioners' joint  motion  on  May  19,  1950,  upon  a  show- 
ing that  the  executor  and  executrix  in  the  related 
proceeding  at  Docket  No.  18482  had  been  discharged 
prior  to  the  date  of  the  decisions  in  these  proceed- 
ings. A  proper  certificate  was  filed  on  December  19, 
1950,  in  the  proceeding  at  Docket  No.  18482  show- 
ing that  the  executor  and  executrix  had  been  again 
appointed  and  qualified.  Therefore,  pursuant  to  the 
determination  of  the  Court,  as  set  forth  in  its  opin- 
ion promulgated  February  23,  1950,  it  is 

Ordered  and  Decided,  that  there  is  a  deficiency 
in  income  tax  of  $187.22  for  the  year  1944. 

[Seal]        /s/  J.  E.  MURDOCK, 
Judge. 

Entered  Dec.  28,  1950. 
Served  Dec.  29,  1950. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  18482 

ESTATE  OF  HERBERT  B.  HATCH,  Deceased, 
JUANITA  O.  HATCH,  Executrix,  and 
AMERICAN  TRUST  CO.,  Executor, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  18483 
JUANITA  O.  HATCH, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  18485 

HERBERT  B.  HATCH,  JR., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  AND 
ASSIGNMENT  OF  ERROR 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Come  now  the  Estate  of  Herbert  B.  Hatch,  De- 


vs.  Commissioner  of  Internal  Revenue  79 

ceased,  Juaiiita  0.  Hatch,  Executrix,  and  American 
Trust  Co.,  Executor,  and  Juanita  O.  Hatch  and 
Herbert  B.  Hatch,  Jr.,  by  their  attorneys  of  record, 
and  resj^ectfuUy  show: 

I. 

Jurisdiction  and  Venue 

Petitioners  file  this  petition  pursuant  to  the  pro- 
visions of  Sections  1141  and  1142  of  the  Internal 
Eevenue  Code  (28  U.S.C,  Sections  1141,  1142). 

The  Court  in  which  the  review  of  these  causes  is 
sought  is  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

Herbert  B.  Hatch,  deceased,  and  Petitioners 
Juanita  O.  Hatch,  his  wife,  and  Herbert  B.  Hatch, 
Jr.,  their  son,  were  residents  of  Stockton,  Califor- 
nia, in  1944,  and  their  Federal  Income  Tax  returns 
for  1944  were  filed  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California  at  San 
Francisco,  California. 

Juanita  O.  Hatch  and  American  Trust  Company 
are  duly  appointed  Executrix  and  Executor,  respec- 
tively, of  the  last  Will  of  Herbert  B.  Hatch,  by 
authority  of  letters  testamentary  issued  b}^  the 
Superior  Court  of  the  County  of  San  Joaquin, 
State  of  California. 

The  places  of  residence  of  each  Petitioner  and 
the  office  of  said  Collector  were,  and  are,  within  the 
territorial  jurisdiction  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

The  Respondent  on  review  is  the  duly  aijpointed, 
qualified,  and  acting  Commissioner  of  Internal  Rev- 
enue of  the  United  States. 


80  Estate  of  Robert  B.  Hatch,  etc.,  et  al. 

II. 
Prior  Proceedings 

On  February  20,  1948,  the  Commissioner  of  In- 
ternal Revenue  determined  a  deficiency  in  Federal 
Income  Tax  against  Herbert  B.  Hatch,  deceased, 
for  the  taxable  year  from  January  1,  1944,  to  April 
9,  1944,  in  the  amount  of  $3,702.31;  against  Peti- 
tioner Juanita  O.  Hatch  for  the  taxable  year  ended 
December  31,  1944,  in  the  amount  of  $2,199.38 ;  and 
against  Petitioner  Herbert  B.  Hatch,  Jr.,  for  the 
taxable  year  ended  December  31,  1944,  in  the 
amount  of  $187.22,  and  sent  a  deficiency  notice  by 
registered  mail  to  Petitioners,  in  accordance  with 
the  applicable  provisions  of  the  Internal  Revenue 
Code. 

Thereafter,  each  Petitioner  on  review  duly  and 
timely  filed  with  the  Tax  Court  of  the  United  States 
appeals  from  the  said  determination  of  the  Com- 
missioner of  Internal  Revenue,  and  the  Commis- 
sioner duly  filed  his  answers  to  said  Petitions,  for 
Redetermination  of  the  Deficiency.  On  joint  motion 
therefor,  the  cases  were  thereafter  consolidated  for 
hearing  and  briefing,  and  were  tried  by  the  Tax 
Court  of  the  United  States  on  May  10,  1949,  before 
the  Honorable  Ernest  H.  Van  Fossan  at  San  Fran- 
cisco, California.  All  facts  were  stipulated  on  the 
trial  and  briefs  were  submitted  by  the  parties. 

On  February  23,  1950,  the  Tax  Court  of  the 
United  States  promulgated  its  Opinion  in  the  i)ro- 
ceedings,  pui'suant  to  which  decision  was  entered 
on  February  24,  1950. 
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On  May  19,  1950,  tlio  Tax  Court  vacated  the 
IJecisioTi  for  the  proceedings,  Docket  Nos.  18482, 
18483  and  18485,  l)y  grant  of  the  petitioners'  joint 
motion,  upon  a  showing  that  the  Executor  and 
Executrix  in  the  related  proceeding  at  Docket  No. 
18482  liad  been  discharged  prior  to  the  date  of  the 
decisions  in  these  proceedings.  A  proper  certificate 
Avas  filed  on  Decemlx-r  19,  1950,  in  the  proceeding 
at  Docket  No.  18482  showing  that  the  Executor  and 
Executrix  had  been  again  appointed  and  qualified. 

On  December  28,  1950,  the  Tax  Court  entered  its 
Decisions  that  deficiencies  in  income  tax  were  due 
as  follows:  Estate  of  Herbert  B.  Hatch,  deceased; 
Juanita  O.  Hatch,  Executrix,  and  American  Trust 
Co.,  Executor,  $3,702.31  for  the  period  January  1 
to  April  9,  1949;  Juanita  O.  Hatch,  $2,199.38  for 
the  year  1944,  and  Herbert  B.  Hatch,  Jr.,  $187.22 
for  the  year  1944. 

Nature  of  the  Controversy 

The  ({uestion  presented  to  the  Tax  Court  of  the 
Ignited  States  was  whether  th(^  Petitioners,  as  co- 
partners, sold  their  interests  in  the  i)artnership 
known  as  Hatch  Chevrolet  Company,  and  hence, 
whether  the  income  realized  from  such  sale  was 
taxable  to  them  individually  as  income  from  the 
sale  of  capital  assets  under  Section  117  of  the  In- 
ternal Revenue  Code  (26  U.S.C,  Sec.  117).  Peti- 
tioners so  reported  their  respective  shares  of  the 
gain  realized  on  the  sale  and  paid  a  tax  on  50% 
thereof. 

Respondent  determined  that  the  transaction  was 
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the  sale  of  assets  of  the  partnership  and  that  some 
of  the  assets  sold  were  not  capital  assets,  and  hence 
that  100%  of  the  income  realized  from  the  sale  of 
some  of  such  assets  was  taxable  to  each  of  the  part- 
ners as  ordinary  income. 

On  December  1,  1942,  Herbert  B.  Hatch,  now 
deceased;  Juanita  O.  Hatch,  his  wife,  and  Herbert 
B.  Hatch,  Jr.,  their  son,  all  of  Stockton,  California, 
entered  into  a  written  agreement  of  co-partnership 
to  engage  in  the  Inisiness  of  selling,  distrilmting, 
repairing  and  servicing  motor  vehicles  and  motor 
vehicle  parts,  both  at  wholesale  and  retail.  The 
partnership  operated  as  Hatch  Chevrolet  Co.,  under 
a  franchise  from  the  Chevrolet  Motor  Division, 
General  Motors  Corporation. 

On  February  16,  1944,  an  agreement  was  entered 
into  between  Herbert  Brooks  Hatch,  Juanita  Os- 
born  Hatch  and  Her])ert  B.  Hatch,  Jr.,  as  co-part- 
ners, as  parties  of  the  first  part,  and  King  M.  Chase, 
party  of  the  second  part,  by  which  the  Hatches 
agreed  to  sell  their  interests  in  the  partnership  to 
Chase  for  the  tentative  sale  price  of  $175,229.51. 
Chase  paid  $5,000.00  at  the  time  of  the  agreement 
of  sale  and  the  transaction  was  escrowed  until  a 
complete  inventory  and  appraisement  could  ])e 
taken.  The  financial  statement  attached  to  the 
agreement  was  not  a  financial  statement  of  the 
partnership,  but  set  up  the  tentative  basis  for  de- 
termining the  overall  sales  and  purchase  price,  and 
did  not  include  cash  in  ])ank,  two  automobiles  and 
certain  liabilities.  On  March  3,  1944,  the  partners 
delivered  a  bill  of  sale  to  Chase  in  which  the  con- 
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sideration  was  recited  as  $161,807.77.  Chase  paid 
the  balance  due  of  $156,807.77  by  check  dated  March 
o,  1944,  to  Herbert  B.  Hatch,  Juanita  O.  Hatch  and 
Herbert  B.  Hatch,  Jr.,  co-partners. 

The  interests  of  the  partners  in  the  partnership 
which  were  sold  to  Chase  had  a  total  cost  basis  of 
$125,138.70  and  the  gain  on  the  sale  was  $36,769.07. 
The  assets  of  the  partnership  which  were  sold  to 
Chase  w^ere  not  distributed  in  kind  to  the  co-part- 
ners prior  to  the  sale  thereof.  By  checks  drawn  on 
the  partnershijj  account  after  June,  1944,  proceeds 
of  the  sale  were  paid  to  the  Estate  of  Herbert  B. 
Hatch  and  to  Juanita  O.  Hatch  and  Herbert  B. 
Hatch,  Jr. 

Herbert  B.  Hatch  died  a  resident  of  Stockton, 
California,  on  April  9,  1944,  and  Juanita  O.  Hatch 
and  American  Trust  Co.  were  appointed  Executrix 
and  Executor,  respectively,  under  his  Last  Will  and 
Testament. 

By  an  amended  information  return  (Form  1065) 
for  the  fiscal  year  beginning  July  1,  1943,  and  end- 
ing June  30,  1944,  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  First  District  of  California  on 
September  19,  1944,  Hatch  Chevrolet  Co.  reported 
ordinary  net  income  of  $75,444.43  and  a  long-term 
capital  gain,  resulting  from  the  sale  of  the  business, 
of  $36,669.07.  The  income  thus  reported  was  allo- 
cated on  the  partnership  return  to  the  individual 
partners  in  proportion  to  their  individual  interests 
in  the  partnershii^. 

An  individual  income  tax  return  for  the  ])eriod 
beginning  January  1,  1944,  and  ending  April  9,  1944 
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(the  date  of  death  of  Herbert  B.  Hatch),  was  filed 
l)y  the  Executors  of  the  Estate  of  Herbert  B.  Hatch 
with  the  Collector  of  Internal  Revenue  for  the  First 
District  of  California  on  March  3,  1945.  The  re- 
turn reported  the  decedent's  share  of  the  ordinary 
income  of  Hatch  Chevrolet  Co.  in  the  amount  of 
$42,337.04  and  a  long-term  capital  gain  of  $9,778.42, 
one-half  of  his  proportionate  share  of  the  capital 
gain  realized  in  the  sale  of  the  partnership  interests. 

Juanita  O.  Hatch  by  an  individual  income  tax 
retui'u  for  the  year  1944  filed  with  the  Collector  of 
Internal  Revenue  for  the  First  District  of  Cali- 
fornia on  January  15,  1945,  reported  ordinary  in- 
come from  the  partnership  of  Hatch  Chevrolet  Co. 
in  the  amount  of  $27,431.85,  and  a  long-term  capital 
gain  of  $7,089.35,  one-half  of  her  proportionate 
share  of  the  capital  gain  realized  in  the  sale  of  the 
partnership  interests. 

Herbert  B.  Hatch,  Jr.,  hj  an  individual  income 
tax  return  for  the  year  1944,  filed  with  the  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia on  Fe])ruary  26,  1945,  reported  ordinary 
income  from  the  partnership  in  the  amount  of 
$5,675.54,  and  a  long-term  capital  gain  of  $1,466.77, 
one-half  of  his  proportionate  share  of  the  capital 
gain  realized  in  the  sale  of  the  partnership  interests. 

Respondent  Commissioner,  in  the  deficiency  no- 
tices dated  February  20,  1948,  held  that  the  trans- 
action between  the  Petitioners  and  Chase  constituted 
a  sale  by  the  partnership  of  assets  held  pursuant 
to  its  business  and  that  Accounts  Receivable  and 
Inventories  of  New  and  Used  Cars,  Parts,  Acces- 
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sories,  Tires  and  Tubes  aud  Miscellaneous  Inven- 
tories were  not  capital  assets  mider  Section  117  of 
the  Internal  Revenue  Code,  and,  therefore,  that  the 
gain  realized  thereon  was  not  a  long-term  capital 
gain.  Consequently,  each  of  the  Petitioners  was 
charged  by  Respondent  with  a  deficiency  based  on 
his  failure  to  r export  and  pay  the  tax  on  100%  of 
his  share  of  the  proceeds  of  the  sale  of  these  assets 
as  ordinary  income. 

The  Tax  Court  agreed  with  the  determination  of 
the  Respondent,  and  in  so  doing  erred: 

1.  In  holding  and  deciding  that  the  partners 
made  no  effort  to  sell,  and  Chase  did  not  buy  their 
individual  interests  in  the  partnership  or  any  part 
of  those  interests. 

2.  In  holding  and  deciding  that  the  subject  of 
the  sale  to  Chase  was  merely  a  part  of  the  partner- 
ship assets  subject  to  a  part  of  the  partnership 
liabilities. 

3.  In  holding  and  deciding  that  because  the 
partnership  distributed  to  the  individual  partners 
some  of  its  assets  and  the  amount  realized  from  the 
sale,  the  gain  realized  from  the  sale  should  not  be 
taxed  to  the  partners  as  capital  gains  resulting  from 
the  sale  of  their  partnership  interests. 

4.  In  holding  and  deciding  that  the  gain  was 
computed  on  the  partnership  return  as  a  gain  from 
a  sale  by  the  partnership  of  some  of  its  assets,  and 
that  the  part  of  the  gain  resulting  from  the  sah^ 
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of  assets  which  were  not  capital  assets  of  the  part- 
nership, was  ordinary  income. 

5.  In  holding  and  deciding  that  there  is  no 
method  for  Federal  tax  purposes  of  computing  a 
capital  gain  to  a  partner  for  his  partnership  inter- 
est where  the  sale  of  the  partnership  interest  in- 
volves some,  but  not  all,  of  the  partnershij)  assets. 

6.  In  failing  to  find,  hold  and  decide  that  the 
sale  to  Chase  of  the  assets  of  the  partnership  as  a 
going  business  was  not  a  sale  by  the  partnership  in 
the  ordinary  course  of  its  business,  but  a  sale  by 
the  individual  Petitioners  of  their  individual  inter- 
ests in  the  partnership,  vrhich  were  capital  assets. 

7.  In  that  its  opinion  and  decision  are  contrary 
to  the  uncontroverted  evidence  in  this  proceeding. 

8.  In  that  its  opinion  and  decision  in  this  pro- 
ceeding are  contrary  to  law. 

Wherefore,  Petitioners  petition  that  the  decision 
of  the  Tax  Court  of  the  United  States  be  reviewed 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  that  a  transcript  of  the  record  be 
prepared  in  accordance  with  law  and  rules  of  said 
Court  and  be  transmitted  to  the  Clerk  of  said  Court 
for  filing,  and  that  appropriate  action  be  taken  to 
the  end  that  the  errors  complained  of  may  be  re- 
viewed and  corrected  by  said  Court. 

Respectfully  submitted, 

/s/  FREDERIC  D.  DASSORI, 

Counsel  for  Petitioners  on 
Review. 
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City  of  Washington, 
District  of  Columbia — ss. 

Frederic  D.  Dassori,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  one  of  the  attorneys  of 
I'ecord  for  the  Estate  of  Herbert  B.  Hatch,  Juanita 
O.  Hatch,  Executrix,  and  American  Trust  Co., 
Executor,  and  for  Juanita  O.  Hatch  and  Herbert 
B.  Hatch,  Jr.,  Petitioners  in  the  foregoing  Petition 
for  Review,  and  that  he  has  read  said  Petition  and 
is  familiar  with  the  contents  thereof;  that  said 
Petition  is  true  of  his  own  knowledge,  except  as  to 
matters  therein  alleged  upon  information  and  be- 
lief and  that  as  to  these  matters,  he  believes  them 
to  be  true. 

FREDERIC  D.  DASSORI. 

Subscribed  and  sworn  to  before  me,  this  21st  day 
of  March,  1951. 

[Seal]        /s/  ETHNA  WHITE, 
Notary  Public. 

My  commission  expires  Feb.  15,  1956. 
Filed  T.C.U.S.  March  23,  1951. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

T.  C.  Docket  Nos.  18482,  18483,  and  18485. 
[Title  of  Causes.] 

NOTICE  OF  FILING  PETITION  ON  REVIEW 

To:  Charles  Oliphant,  Esquire,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  Internal  Revenue 
Building,  Washington,  D.  C,  Attorney  for  Re- 
spondent on  Review. 

You  are  hereby  notified  that  the  Estate  of  Herbert 
B.  Hatch,  Deceased,  Juanita  O.  Hatch,  Executrix, 
and  American  Trust  Co.,  Executor;  Juanita  O. 
Hatch  and  Herbert  B.  Hatch,  Jr.,  did  on  the  23rd 
day  of  March,  1951,  file  with  the  Clerk  of  the  Tax 
Court  of  the  United  States  at  Washington,  D.  C,  a 
petition  for  review  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of  the 
Tax  Court  of  the  United  States  heretofore  ren- 
dered in  the  above  styled  causes.  A  copy  of  the 
petition  for  review,  as  filed,  is  hereto  attached  and 
served  upon  you. 

Dated  this  23rd  day  of  March,  1951. 

/s/  FREDERIC  D.  DASSORI, 
Counsel  for  Petitioners  on 
Review. 

Receipt  of  Copy  acknowledged. 
Filed  T.C.U.S.  March  23,  1951. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

T.  C.  Docket  Nos.  18482,  18483,  and  18485 

[Title  of  Causes.] 

STIPULATION  FOR  CONSOLIDATION  ON 
PETITION  FOR  REVIEW 

The  above-named  petitioners  and  the  respondent, 
each  acting  by  and  through  their  respective  attor- 
neys of  record,  hereby  stipulate  and  agree  as  fol- 
lows: 

The  above-styled  and  numbered  causes  shall  be, 
and  they  are  hereby,  consolidated  for  the  purposes 
of  a  review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  of  the  decisions  heretofore 
entered  by  the  Tax  Court  of  the  United  States  in 
said  causes,  said  review  being  taken  at  the  instance 
of  the  petitioners.  In  all  of  the  proceedings  which 
the  petitioners  may  take  to  obtain  a  review  of  said 
decisions,  they  may  proceed  as  if  there  were  only 
one  cause  and  join  said  causes  in  one  petition  for 
review,  and  only  one  record,  which  record  shall 
embrace  all  of  the  pertinent  proceedings  had  in  said 
consolidated  causes. 

This  agreement  and  stipulation  is  entered  into 
because  said  causes  were  consolidated  for  hearing 
and  decision  before  the  Tax  Court  of  the  United 
States  and  because  said  petitioners  in  Dockets  Nos. 
18483  and  18485  are  mother  and  son,  and  the  peti- 
tioner in  Docket  No.  18482  is  the  estate  of  their 
husband  and  father,  all  of  the  State  of  California, 
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and  because  said  causes  involve  the  same  transaction 
and  because  the  same  proceedings  and  evidence  in 
one  of  said  causes  is  equally  applicable  to  and  per- 
tinent to  the  others,  and  because  said  causes  were 
disposed  of  by  the  Tax  Court  of  the  United  States  in 
one  opinion. 

Executed  on  behalf  of  the  above-named  parties 
by  their  attorneys  of  record  this  23rd  day  of  March, 
1951. 

/s/  FREDERIC  D.  DASSORI, 
Attorney  for  Petitioners. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney for  Respondent. 

Filed  T.C.U.S.  March  23,  1951. 


In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

T.  C.  Docket  Nos.  18482,  18483,  and  18485 
[Title  of  Causes.] 

PRAECIPE  FOR  RECORD 

To  the  Clerk  of  the  Tax  Court  of  the  United 
States : 

You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  copies  duly  certified  as  correct 
of  the  following  documents  and  records  in  the  above- 
entitled  causes,  in  connection  with  the  Petition  for 
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Review  by  the  said  Court  of  Appeals  for  the  Ninth 
Circuit,  heretofore  filed  by  the  petitioners  above 
named : 

(1)  Docket  entries  of  the  proceedings  before  the 
Tax  Court  of  the  United  States. 

(2)  Pleadings  in  each  of  the  above  causes: 

(a)  Petition. 

(b)  Answer  to  Petition. 

(3)  Stipulation  of  Facts  and  Exhibits  1-A,  2-B, 
3-C,  4-D  and  5-E  appended  thereto. 

(4)  Opinion  of  the  Tax  Court  promulgated 
February  23,  1950. 

(5)  Decisions  of  the  Tax  Court  of  the  United 
States  entered  December  28,  1950. 

(6)  Petition  for  Review  and  Assignment  of 
Error,  together  with  Notice  of  Filing  Petition  on 
Review  containing  proof  of  service. 

(7)  Stipulation  of  the  parties  for  consolidation 
on  review. 

(8)  This  praecipe. 

Said  transcript  to  be  prepared,  certified  and  trans- 
mitted as  required  by  law  and  the  rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

/s/  FREDERIC  D.  DASSORI, 

Counsel  for  Petitioner  on 
Review. 


Receipt  of  Copy  acknowledged. 
Filed  T.C.U.S.  May  1,  1951. 


92  Estate  of  Robert  B.  Hatch,  etc.,  et  al. 

The  Tax  Court  of  the  United  States 
Docket  Nos.  18482  18483,  and  18485 

[Title  of  Causes.] 

ORDEE  ENLARGING  TIME 

Upon  motion  of  counsel  for  petitioner  to  which 
respondent  interposes  no  objection,  it  is 

Ordered  that  the  time  for  preparation,  trans- 
mission and  delivery  of  the  record  sur  petition  for 
review  of  the  above-entitled  proceeding  in  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit is  extended  to  June  21,  1951. 

[Seal]         /s/  JOHN  W.  KERN, 
Chief  Judge. 

Dated:     Washington,  D.  C,  May  2,  1951. 
Served  May  4,  1951. 


The  Tax  Court  of  the  United  States 
Docket  Nos.  18482,  18483,  and  18485 

[Title  of  Causes.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  19,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  my  office  as  called  for  by  the  Praecipe  for 
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Record  on  Review  iii  the  proceedings  before  The 
Tax  Court  of  the  United  States  entitled,  ''Estate 
of  Herbert  B.  Hatch,  Dec'd.,  Juanita  O.  Hatch, 
Executrix,  and  American  Trust  Co.,  Executor,  Peti- 
tioners, V.  Commissioner  of  Internal  Revenue,  Re- 
spondent," Docket  No.  18482;  "Juanita  O.  Hatch, 
Petitioner,  v.  Commissioner  of  Internal  Revenue, 
Respondent,"  Docket  No.  18483  and  "Herbert  B. 
Hatch,  Jr.,  Petitioner,  v.  Commissioner  of  Internal 
Revenue,  Resjiondent, "  Docket  No.  18485  and  in 
which  the  petitioners  in  The  Tax  Court  of  the 
United  States  proceeding  have  initiated  appeals  as 
above  numbered  and  entitled,  together  with  a  true 
copy  of  the  docket  entries  in  said  Tax  Court  pro- 
ceedings, as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  11th  day  of  May,  1951. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  12928.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Estate  of 
Herbert  B.  Hatch,  deceased,  Juanita  O.  Hatch, 
Executrix  and  American  Trust  Company,  Executor ; 
Juanita  O.  Hatch  and  Herbert  B.  Hatch,  Jr.,  Peti- 
tioners, vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent. Transcript  of  the  Record.  Upon  Petition 
to  Review  a  Decision  of  the  Tax  Court  of  the 
United  States. 

Filed  May  14,  1951. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12928 

[Title  of  Cause.] 

DESIGNATION  AS  TO  PRINTING  RECORD 

Come  Now  the  parties,  by  their  attorney  of  record, 
and  pursuant  to  Rule  19(6)  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, resi^ectfully  request  that  the  entire  record,  as 
transmitted  by  the  Clerk  of  the  Tax  Court,  be 
l)rinted  in  this  case. 

Respectfully  submitted, 

/s/  FREDERIC  D.  DASSORI, 
Attorney  for  Petitioners. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  June  12,  1951. 


United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12928 
[Title  of  Cause.] 

STATEMENT  OF  POINTS 

Come  Now  the  petitioners  herein,  by  their  attor- 
ney, Frederic  D.  Dassori,  and  hereby  assert  the 
following  errors,  which  they  intend  to  urge  on  re- 
view by  the  United  States   Court  of  Appeals  for 
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the  Ninth  Circuit  of  the  decisions  of  the  Tax  Court 
of  the  United  States  rendered  in  petitioners'  causes 
in  Tax  Court  Docket  Numbers  18482,  18483  and 
18485,  on  December  28,  1950 : 

1.  The  Tax  Court  erred  in  holding  and  deciding 
that  petitioners,  as  co-partners,  made  no  effort  to 
sell,  and  King  M.  Chase  did  not  buy  their  individual 
interests  in  the  partnership  or  any  part  of  those 
interests. 

2.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  subject  of  the  sale  to  Chase  was  merely  a 
part  of  the  partnership  assets  subject  to  a  part  of 
the  partnership  liabilities. 

3.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  partnership  distributed  to  the  individual 
partners  some  of  its  assets  and  the  amount  realized 
from  the  sale,  and  the  gain  realized  from  the  sale 
should  not  be  taxed  to  the  partners  as  capital  gain 
resulting  from  the  sale  of  their  partnership  inter- 
ests. 

4.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  gain  was  computed  on  the  partnership 
returns  as  a  gain  from  a  sale  by  the  partnership  of 
some  of  its  assets,  and  that  the  part  of  the  gain 
resulting  from  the  sale  of  assets  which  were  not 
cai^ital  assets  of  the  partnership,  was  ordinary  in- 
come. 

5.  The  Tax  Court  erred  in  holding  and  deciding 
that  there  is  no  method  for  Federal  Tax  purposes 
of  computing  a  capital  gain  to  a  partner  for  his 
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partnership  interest  where  the  sale  of  the  partner- 
ship interest  involves  some,  but  not  all  of  the  part- 
nership assets. 

6.  The  Tax  Court  erred  in  failing  to  find,  hold 
and  decide  that  the  sale  to  Chase  of  the  assets  of 
the  partnership  as  a  going  business  was  not  a  sale 
by  the  partnership  in  the  ordinary  course  of  its 
business,  but  a  sale  by  the  individual  petitioners  of 
their  individual  interests  in  the  partnership,  which 
were  capital  assets. 

7.  The  Tax  Court  erred  in  that  its  opinion  and 
decisions  are  contrary  to  the  uncontroverted  evi- 
dence in  these  proceedings. 

8.  The  Tax  Court  erred  in  that  its  opinion  and 
decisions  in  these  proceedings  are  contrary  to  law. 

Respectfully  submitted, 

FREDERIC  D.  DASSORI, 
Attorney  for  Petitioners. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  June  12,  1951. 
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Estate  op  Herbert  B.  Hatch,  Deceased,  Juanita  0.  Hatcli, 
Executrix  and  American  Trust  Company,  Executor; 
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tioners, 

vs. 

Commissioner  of  Internal  Revenue,,  Respondent, 


On  Petition  to  Review  a  Decision  of  the  Tax  Court 
of  the  United  States. 


BRIEF  FOR   PETITIONERS. 
JURISDICTION. 


This  petition  for  review  (R.  78-87)  involves  alleged  de- 
ficiencies in  Federal  Income  taxes  against  (1)  Herbert 
B,  Hatch,  now  deceased,  for  the  taxable  year  from  Janu- 
ary 1,  1944,  to  April  9,  1944,  in  the  amount  of  $3,702.31; 
(2)  Juanita  0.  Hatch  for  the  taxable  year  ending  Decem- 
ber 31,  1944,  in  the  amount  of  $2,199.38;  and  Herbert  B. 


Hatch,  Jr.,  for  the  taxable  year  ending  December  31,  1944, 
in  the  amount  of  $187.22.  On  February  20,  1948,  the  Com- 
missioner of  Internal  Revenue  mailed  to  the  taxpayers 
notices  of  deficiencies  in  the  respective  amounts  above  set 
forth.  (R.  14,  24,  34)  Within  ninety  days  thereafter,  on 
May  17,  1948,  the  taxpayers  filed  their  respective  petitions 
with  the  Tax  Court  for  a  redetermination  of  those  defi- 
ciencies (R.  3-38)  under  the  provisions  of  Section  272  of 
the  Internal  Revenue  Code.  The  petitions  were  consoli- 
dated for  hearing  before  that  Court  (R.  4,  6,  8).  The 
decisions  of  the  Tax  Court  sustaining  the  said  deficiencies 
were  entered  December  28,  1950  (R.  75,  76,  77).  The  cases 
were  brought  to  this  Court  by  a  petition  for  review  filed 
March  23,  1951  (R.  78-87),  pursuant  to  the  provisions  of 
Sections  1141  and  1142  of  the  Internal  Revenue  Code,  (28 
U.S.C.  Sections  1141,  1142)  and  by  stipulation  (R.  89-90) 
were  consolidated  for  purposes  of  review  herein. 

VENUE. 

Herbert  B.  Hatch,  deceased,  and  Petitioners  Juanita  0. 
Hatch,  his  wife,  and  Herbert  B.  Hatch,  Jr.,  their  son,  were 
residents  of  Stockton,  California,  in  1944  and  their  Fed- 
eral Income  Tax  returns  for  1944  were  filed  with  the 
Collector  of  Internal  Revenue  for  the  First  District  of 
California  at  San  Francisco,  California.  (R.  10,  11,  21, 
31) 

Juanita  0.  Hatch  and  American  Trust  Company  were 
and  are  duly  appointed  Executrix  and  Executor,  respec- 
tively, of  the  last  Will  of  Herbert  B.  Hatch,  by  authority 
of  letters  testamentary  issued  by  the  Superior  Court  of 
the  County  of  San  Joaquin,  State  of  California.  (R.  4,  10, 
71,  79,  81) 

The  places  of  residence  of  each  petitioner  and  the  office 
of  the  said  Collector  were  and  are  within  the  territorial 
jurisdiction  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit.     (R.  10,  21,  31) 


The  Respondent  on  review  is  the  duly  appointed,  quali- 
fied, and  acting  Commissioner  of  Internal  Revenue  of  the 
United  States.     (R.  79) 

STATEMENT  OF  THE  CASE. 

This  ease  was  tried  in  the  Tax  Court  of  the  United 
States  on  stipulated  facts.     (Ei.  40) 

On  December  1,  1942,  in  Stockton,  California,  Herbert 
B.  Hatch,  now  deceased,  Juanita  0.  Hatch,  his  wife,  and 
Herbert  B.  Hatch,  Jr.,  their  son,  entered  into  a  written 
agreement  of  co-partnership  to  engage  in  ''the  business 
of  selling,  distributing,  repairing  and  servicing  motor  ve- 
hicles and  motor  vehicle  parts'^R-  45,  46)  under  a  fran- 
chise from  the  Chevrolet  Motor  Division,  General  Motors 
Corporation. 

The  original  co-partnership  assets  were  those  received 
on  liquidation  of  Hatch  Chevrolet  Company,  a  corporation. 
They  constituted  the  capital  contribution  to  the  partner- 
ship of  each  co-partner's  undivided  interest  in  those  as- 
sets as  follows: 

Herbert  B.  Hatch  40/75ths 

Juanita  0.  Hatch  29/75ths 

Herbert  B.  Hatch,  Jr.      6/75ths  (R.  46) 

The  interests  of  all  parties  in  the  partnership  remained 
the  same  throughout  the  duration  of  the  partnership. 

Herbert  B.  Hatch,  Jr.,  was  a  member  of  the  United 
States  Army  Air  Corps  on  October  9, 1942  and  on  that  date 
executed  a  general  power  of  attorney  to  his  father,  Her- 
bert B.  Hatch.     (R.  41) 

On  February  16,  1944,  Petitioners  as  co-partners  agreed 
to  sell  to  King  Chase  their  interests  or  the  assets  of  the 
partnership  (as  the  Court  may  determine),  (R.  51),  the 
transaction  to  be  escrowed  until  an  inventory  and  ap- 
praisement could  be  made  to  determine  the  value  of  the 
interests  or  assets  of  the  partnership  (as  the  Court  may 
determine).     (R.    52)     The   Agreement    (R.    51)    further 


provided,  however,  that  the  purchaser  ''shall  take  over 
possession  of  the  physical  assets  of  the  business  at  8 
o'clock  a.m.  on  Monday,  February  21,  1944,  and  thence 
forward  shall  operate  said  business  to  all  intents  and  pur- 
poses as  though  this  transaction  had  been  completed  and 
title  thereto  passed  to  the"  purchaser.     (E.  52) 

"Upon  taking  possession",  the  purchaser  was  given 
"permission  to  operate  the  business  under  the  name  of 
Hatch  Chevrolet  Company  for  a  limited  period  of  time  to 
enable  him  to  make  the  necessary  arrangements  for  the 
future  title  or  trade  name  of  said  business."  (R.  52) 
(Emphasis  supplied) 

Subsequently,  on  March  3,  1944,  the  Petitioners  "as  co- 
partners" executed  a  bill  of  sale  to  the  said  purchaser 
pursuant  to  the  terms  of  the  said  agreement  of  sale  which 
was  referred  to  and  made  a  part  thereof.     (R.  56,  57) 

The  following  assets  and  liabilities  were  excluded  from 
the  sale:  (1)  cash  in  bank  in  the  amount  of  $35,249.90,  (2) 
two  automobiles  having  a  book  value  of  $1,542.66,  (3)  cer- 
tain liabilities,  in  the  amount  of  $15,588.55,  not  assumed 
by  the  purchaser  (R.  42). 

At  the  time  of  the  execution  of  the  Agreement  of  Sale 
on  February  16,  1944,  Chase  paid  $5,000.00  of  the  purchase 
price  (R.  41)  and  at  the  time  of  the  execution  of  the  Bill 
of  Sale  on  March  3,  1944,  Chase  paid  the  remainder  of  the 
purchase  price  in  the  amount  of  $161,807.77.  (R.  42) 
This  latter  payment  was  made  by  check  payable  to  the 
order  of  the  Hatches,  "Co-partners",  and  was  deposited  in 
the  bank  account  of  the  Hatches  "Co-partners".  (R.  60) 
Partial  distributions  were  made  to  the  petitioners  begin- 
ning in  June  1944  (R.  43).  $5,000.00  was  withheld  by 
Chase  as  a  reserve  against  bad  debts  and  was  subse- 
quently refunded  by  him.     (R.  42) 

In  the  transaction  between  the  parties  there  was  never 
any  distribution  of  assets  in  kind  to  the  partners  prior  to 
the  sale.     (R.  42) 

The  total  cost  basis  to  the  partners  of  the  interests  of 
the  partners  or  the  assets  (as  the  Court  may  determine) 


which  were  transferred  was  $125,138.70  and  the  gain  on  the 
sale  was  $36,669.07.     (R.  42) 

Herbert  B.  Hatch  died  on  April  9,  1944,  and  his  wife 
and  the  American  Trust  Company  were  appointed  Exec- 
utors of  his  estate.    (R.  4,  10,  42,  71) 

An  amended  partnership  information  return  of  income 
(Form  1065)  for  the  fiscal  year  beginning  July  1,  1943,  and 
ending  June  30,  1944,  was  filed  by  the  Hatch  Chevrolet 
Company  with  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California  on  September  19,  1944  (R. 
43).  The  amended  return  reported  an  ordinary  net  in- 
come in  the  amount  of  $75,444.43  and  a  long  term  capital 
gain  from  sale  of  business  in  the  amount  of  $36,669.07, 
$18,334.54  of  which  was  to  be  taken  into  account.  In 
Schedule  J  of  said  amended  return  the  partnership  re- 
ported the  partners'  shares  of  income  and  credits  in  pro- 
portion to  their  individual  interests  in  the  partnership  as 
follows:  (R.  43) 

Ordinary    Long  Term       Charitable. 
Income    Capital  Gains  Contributions 

H.  B.  Hatch         $42,337.04  $  9,778.42  $213.33 

Juanita  O.Hatch  27,431.85  7,089.35  154.67 

H.  B.  Hatch,  Jr.    5,675.54  1,466.77  32.00 


$775,444.43  $18,334.54  $400.00 

Petitioners  duly  filed  their  respective  individual  income 
tax  returns  and  therein  claimed  long  term  capital  gains 
in  the  amounts  shown  in  the  amended  partnership  infor- 
mation return  above  set  forth.     (R.  44) 

Respondent  challenged  the  treatment  of  the  sale  and 
allowed  a  long  term  capital  gain  in  the  amount  of  $22,- 
486.36  (recognized  to  the  extent  of  $11,243.18),  deter- 
mined that  the  gain  from  the  sale  in  the  amount  of  $14,- 
182.71  was  ordinary  income  from  the  sale  of  the  property 
other  than  capital  assets,  and  made  corresponding  pro- 
portionate adjustments  in  the  individual  incomes  of  the 
partners  on  the  ground  that  the  transaction  constituted 


a  sale  by  the  partnership  of  assets  held  pursuant  to  its 
business  and  that  a  portion  of  the  net  gain  realized  thereon 
was  reportable  as  ordinary  income.  (R.  16-19,  26-29, 
36-38) 

Petitioners  each  petitioned  the  Tax  Court  for  a  rede- 
termination of  the  alleged  deficiency  and  after  a  hearing, 
that  Court,  on  February  23,  1950,  rendered  an  opinion 
(R.  67)  which  sustained  the  Respondent.  On  December 
28,  1950,  an  order  was  entered  by  the  Court  in  accordance 
with  said  opinion  (R.  75,  76,  77). 

SPECIFICATION  OF  ERRORS. 

The  Court  erred: 

1.  In  holding  and  deciding  that  the  partners  made  no 
effort  to  sell,  and  Chase  did  not  buy  their  individual  in- 
terests in  the  partnership  or  any  part  of  those  interests. 
(R.  85) 

2.  In  holding  and  deciding  that  the  subject  of  the  sale 
to  Chase  was  merely  a  part  of  the  partnership  assets  sub- 
ject to  a  part  of  the  partnership  liabilities.     (R.  85) 

3.  In  holding  and  deciding  that  because  the  partnership 
distributed  to  the  individual  partners  some  of  its  assets 
and  the  amount  realized  from  the  sale,  the  gain  realized 
from  the  sale  should  not  be  taxed  to  the  partners  as  capi- 
tal gain  resulting  from  the  sale  of  their  partnership  in- 
terests.    (R.  85) 

4.  In  holding  and  deciding  that  the  gain  was  computed 
on  the  partnership  return  as  a  gain  from  a  sale  by  the 
partnership  of  some  of  its  assets,  and  that  the  part  of 
the  gain  resulting  from  the  sale  of  assets  which  were  not 
capital  assets  of  the  partnership,  was  ordinary  income. 
(R.  85) 

5.  In  holding  and  deciding  that  there  is  no  method  for 
Federal  tax  purposes  of  computing  a  capital  gain  to  a 
partner  for  his  partnership  interest  where  the  sale  of  the 


partnership   interest   involves   some,   but   not   all   of   the 
partnership  assets.     (K  86) 

6.  In  failing  to  find,  hold  and  decide  that  the  sale  to 
Chase  of  the  assets  of  the  partnership  as  a  going  business 
was  not  a  sale  by  the  partnership  in  the  ordinary  course 
of  its  business,  but  a  sale  by  the  individual  Petitioners  of 
their  individual  interests  in  the  partnership,  which  were 
capital  assets.     (R.  86) 

7.  In  that  its  opinion  and  decision  are  contrary  to  the 
uncontroverted  evidence  in  this  proceeding.     (R.  86) 

8.  In  that  its  opinion  and  decision  in  this  proceeding 
are  contrary  to  law.     (R.  86) 

SUMMARY  OF  ARGUMENT. 

l.)The  sale  by  the  partners  was  a  sale  of  each  partner's 
interest  in  the  partnership. 

(a)  The  transaction  was  in  substance  and  effect  a  sale 
of  the  partnership  interests. 

(b)  The  exclusion  of  certain  assets  and  liabilities  from 
the  sale  did  not  preclude  the  transaction  from  being  a  sale 
of  partnership  interests. 

(c)  The  sale  terminated  the  partnership  and  that  which 
transpired  after  the  sale  was  not  the  conduct  of  business 
but  was  incident  to  the  distribution  between  Petitioners 
of  the  proceeds  of  the  sale  or  in  aid  thereof. 

2)  The  profit  from  the  sale  is  taxable  to  the  individual 
partners  as  capital  gain. 


ARGUMENT. 


The  Sale  by  the  Partners  Was  a  Sale  of  Each  Partner's 
Interest  in  the  Partnership. 

The  stipulated  facts  and  the  Exhibits  in  support  thereof 
(R.  40-66)  submitted  in  this  case  admit  of  only  one  logical 
construction  in  regard  to  the  intention  of  the  parties  to 
the  agreement  of  sale.  This  intent  was  clearly  a  sale  of 
the  interests  of  the  three  partners  in  the  partnership  busi- 
ness and  a  merger  of  those  interests  in  the  purchaser. 

Everything  done  by  the  parties  in  consummation  of  the 
sale  and  in  distribution  of  the  proceeds  of  the  sale  to  the 
former  partners  was  consistent  with  this  intention. 

The  Tax  Court's  construction  is  contrary  to  the  facts 
and  clearly  erroneous  as  a  matter  of  law. 

(a)  The  transaction  was  in  substance  and  effect  a  sale  of 
the  partnership  interests. 

Prior  to  the  sale  transaction  in  question,  on  December 
1,  1942,  the  three  Petitioners  entered  into  a  partnership 
agreement,  as  co-partners,  for  the  purpose  of  operating 
an  automobile  dealership  (R.  45-51).  The  capital  contri- 
bution to  the  partnership  of  each  co-partner  was  his  un- 
divided interest  in  the  assets  of  a  liquidated  corporation 
(R.  46). 

On  February  16,  1944,  the  same  three  Petitioners  en- 
tered into  an  agreement  of  sale  with  King  M.  Chase. 
They  agreed  to  sell  and  Chase  agreed  to  buy  "all  of  the 
business  and  assets  of  Hatch  Cheveolet  Company,  a  co- 
partnership, hereinafter  listed,"  escrowing  the  transac- 
tion until  a  final  inventory  to  determine  the  value  of  the 
interests.  However,  they  agreed  to  give  Chase  possession 
of  the  physical  assets  of  the  business  within  five  days  as 
if  the  transaction  had  been  completed,  and  permitted  him 
to  operate  the  business  under  the  name  of  Hatch  Chevro- 
let Company  until  he  had  arranged  for  a  trade  name  (R. 


51-55).  On  March  3,  1944,  after  Chase  had  taken  over 
the  business,  the  three  Petitioners  executed  a  Bill  of  Sale, 
(R.  56-59)  conveying  to  Chase  all  of  the  assets  of  the 
Hatch  Chevrolet  Company,  with  the  exception  of  cash  in 
bank,  two  automobiles,  and  certain  liabilities. 

Everything  else  necessary  to  conduct  the  business  for 
which  the  partnership  had  been  formed  (with  the  excep- 
tion of  the  franchise  from  Chevrolet  Division,  General 
Motors  Corporation,  which  was  not  transferable)  was 
transferred  to  the  Buyer. 

The  legal  nature  of  the  subject  matter  of  the  sale  per- 
mits no  logical  conclusion  other  than  that  the  partner- 
ship interests  were  transferred. 

The  articles  of  partnership  were  entered  into,  and  the 
contract  of  sale  was  made  and  executed,  in  the  State  of 
California.  The  applicable  law  as  to  the  respective  rights 
of  the  several  partners  is  therefore  the  law  of  California. 
{Estate  of  Daniel  Gartling  v.  Commissioner,  Docket  No. 
8795— T.  C.  Memo  1947,  aff'd  170  F.  (2d)  73;  Lehman  v. 
Commissioner,  7  T.  C.  1088,  aff'd.  165  F.  (2d)  383;  Blair 
V.  'Commissioner,  31  B.  T.  A.  1192,  rev'd.  90  F.  (2d)  1004, 
rev'd.  300U.  S.  5). 

The  State  of  California  adopted  the  Uniform  Partner- 
ship Act  on  August  14,  1929.  (California  Civil  Code  Sec- 
tions 2395  et  seq.) 

It  is  elementary  that  the  assets  of  the  partnership  are 
the  property  of  the  tirm  and  that  the  partners  have  no 
individual  property  rights  therein.  This  was  well  stated 
by  Judge  Learned  Hand  in  Commissioner  of  Internal 
Revenue  v.  Lehman,  165  F.  2d.  383,  where,  after  reviewing 
the  development  of  partnership  concepts  in  the  common 
law,  he  said: 

"The  Uniform  Partnership  Law  codified  this  congeries 
of  rights  and  obligations  as  it  had  developed;  and  made 
no  substantial  change,  when  it  declared  in  so  many  words 
that  'a  partner's  interest  in  the  partnership  is  his  share 
of  the  profits  and  surplus.'  (Sec.  52,  New  York  Partner- 
ship Law,  Consol.  Laws,  c.  39) " 
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The  section  of  the  Uniform  Act  to  which  reference  is 
made  is  contained  in  the  California  Civil  Code  as  Section 
2420  and  reads: 

''Nature  of  Partner's  Interest  in  Partnership.  A 
partner's  interest  in  the  partnership  is  his  share  of 
the  profits  and  surplus,  and  the  same  is  personal 
property." 

In  Clarke  v.  Kiedler,  113  P.  2d  275,  44  Cal.  App.  2d  838, 
the  court  construed  the  statute  as  declaratory  of  the  com- 
mon law  and  to  mean  that  the  interest  of  one  partner  in 
the  assets  of  the  partnership  does  not  entitle  him  to  any 
particular  portion  of  such  assets,  but  merely  confers  upon 
him  a  right  to  an  account  with  other  members  of  the  part- 
nership and  when  the  affairs  of  the  partnership  are  set- 
tled to  receive  the  share  to  which  he  is  entitled. 

In  fact  an  assignment  by  a  partner  of  all  of  his  interest  in 
the  partnership  does  not  create  the  assignee  a  partner 
with  the  other  partners  nor  vest  in  him  title  to  any  specific 
partnership  property.  Such  assignment  ''merely  entitles 
the  assignee  to  receive  in  accordance  with  his  contract  the 
profits  to  which  the  assigning  partner  would  otherwise  be 
entitled".     (California  Civil  Code  Section  2421) 

When  the  entire  sale  transaction  is  analysed  it  is  to  be 
remembered  that  the  substance  and  effect  of  the  trans- 
action, rather  than  its  form,  is  the  appropriate  test  has 
been  uniformly  recognized  by  the  courts.  In  United 
States  v.  PMllis,  257  U.  S.  156,  168,  42  S.  Ct.  63,  65,  the 
rule  was  stated  as  follows : 

"We  recognize  the  importance  of  regarding  matters  of 
substance  and  disregarding  forms  in  applying  the  provi- 
sions of  the  Sixteenth  Amendment  and  income  tax  laws 
enacted  thereunder.  In  a  number  of  cases  besides  those 
just  cited  we  have  under  varying  conditions  followed  the 
rule.  Lynch  v.  Turrish,  247  U.  S.  221;  /Southern  Pacific 
€ompanij  v.  Lowe,  247  U.  S.  330;  Gulf  Oil  Corporation  v. 
Lewellyn,  248  U.  S.  71". 
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In  Paxson  v.  Commissioner  of  Internal  Revenue,  3  Cir. 
144  F.  2d  772,  776,  it  is  said: 

''Taxation  deals  with  realities  not  semblances;  with 
substance  not  form.  As  we  stated  in  Berwind  v.  Com- 
missioner of  Internal  Revenue,  3  Cir.,  137  F.  2d  451,  453, 
'It  is  a  well  settled  rule  of  tax  law  that  the  substance  of 
transactions  will  prevail  over  form,  *  *  *'.  The  basis  of 
the  doctrine  is  the  common-sense  view  that  taxation  'is  an 
intensely  practical  matter.'  " 

These  were  the  views  expounded  and  followed  in  Thorn- 
ley  V.  Commissioner  of  Internal  Revenue,  3  Cir.,  147  F.  2d 
416,  in  holding  that  an  exchange  was  a  transfer  of  part- 
nership interests  and  not  of  partnership  assets.  The  simi- 
larity between  the  Thornley  case,  supra,  and  the  instant 
case  deserves  attention. 

The  taxpayer,  Thornley,  was  a  member  of  a  partner- 
ship formed  in  1927  to  engage  in  the  advertising  business. 
In  1929,  the  partners  decided  to  incorporate.  They  exe- 
cuted a  bill  of  sale  to  the  corporation  wherein  the  five 
partners,  describing  themselves  as  "co-partners  trading 
as  N.  W.  Ayer  &  Son"  (just  as  the  petitioners  in  the  in- 
stant case  described  themselves  in  their  Bill  of  Sale  as 
"co-partners  transacting  business  under  the  firm  name 
and  style  of  Hatch  Chevrolet  Company")  (R.  56). 

Whereas  the  contract  of  sale  in  the  Thornley  case  pur- 
ported to  convey  "all  assets  and  property  of  the  partner- 
ship", there  was  nevertheless  excluded  from  the  transfer 
the  undistributed  profits  which  were  standing  to  the  credit 
of  the  respective  partners  on  the  partnership  books  (just 
as  there  was  exempt  from  transfer  in  the  instant  case,  the 
cash  on  hand  and  certain  other  minor  assets  (R.  42)). 

The  Commissioner  contended  in  that  case,  as  in  this, 
that  the  partners  had  conveyed  to  the  corporation  the 
assets  of  the  partnership  and  not  their  individual  partner- 
ship interests  in  the  partnership.  The  decision  of  the  Tax 
Court  sustaining  the  Commissioner  {Thornley  v.  Com- 
missioner, 2  T.  C.  220)  was  reversed  by  the  Court  of  Ap- 
peals, Third  circuit. 
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That  Court  stated  that  ''*  *  *  it  is  clear  that  the  subject 
matter  of  the  direct  exchange  between  the  partnership 
and  the  corporation  was  the  partnership  interest  in  the 
entire  business  and  its  physical  assets,  real  and  personal 
as  a  going  concern"   (emphasis   supplied). 

In  the  instant  case  the  transfer  was  of  the  business  "as 
a  going  concern".  This  is  clearly  evidenced  by  the  pro- 
visions of  the  Contract  of  Sale  that  the  purchaser  should 
"take  over  possession  of  the  physical  assets  of  the  busi- 
ness at  8  o'clock  a.  m.  on  Monday,  February  21,  1944,  and 
thence  forward  shall  operate  said  business  *  *  *"  (R.  52) 
(Emphasis  supplied)  Such  intent  is  further  evidenced  by 
the  provision  of  the  Bill  of  Sale  that  the  purchaser  should 
"upon  taking  possession,  have  permission  to  operate  the 
business  *  *  *"  (K.  52)  (Emphasis  supplied).  The  Con- 
tract of  Sale  refers  to  the  ''sales  price  of  said  business 
*  *  *"  (R.  52)  (Emphasis  supplied).  It  is  further  evi- 
denced by  the  provision  of  the  sales  contract  requiring 
the  purchaser  to  indemnify  and  save  harmless  the  for- 
mer partners  "from  any  obligation,  liabilities  or  detri- 
ment ^Y^iatsoever"  that  might  accrue  to  them  "during  the 
period  that  said  party  operates  said  business  under  the 
firm^name  and  style  of  Hatch  Chevrolet  Company"  (R. 
54)    (Emphasis  supplied). 

After  citing  United  States  v.  Phillis^  supra,  Tex-Penn 
Oil  Company/  v.  Commissioner,  83  F.  2nd  518,  aff 'd  300  U.  S'. 
481,  and  Paxson  v.  Commissioner,  supra,  to  the  effect  that 
in  cases  of  this  character  courts  must  look  to  the  substance 
of  the  transaction,  the  court  in  the  Thornley  case  continued : 

"The  critical  test  is  not  whether  the  corporation 
technically  acquired  the  'partnership  interest'  but,  as 
was  pointed  out  in  Kessler  v.  United  States,  supra, 
whether  the  petitioner  gave  up  'his  partnership  in- 
terest in  exchange  for  the  stock  even  though  that  in- 
terest as  such  did  not  pass  to  the  corporation'.  Here 
clearly  the  petitioner  and  his  co-partners  acting  in 
concert  gave  up  his  partnership  interest  in  exchange 
for  the  stock  of  the  corporation"  P.  422,  (Emphasis 
supplied  by  the  Court). 
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It  would  be  difficult  to  find  more  apt  language  to  charac- 
terize the  situation  presented  in  the  instant  case.  The 
Tax  Court  opinion  makes  no  reference  to  the  Thornley 
case.  In  fact,  the  Court  did  not  cite  any  authority  for  its 
conclusion  on  the  main  point  involved. 

It  might  also  be  noted  that  the  Tax  Court  in  reaching 
its  conclusion  refers  to  the  fact  that  the  partnership  made 
a  return  showing  the  fact  of  sale.  Without  pausing  to 
emphasize  that  a  partnership  return  is  merely  an  infor- 
mation return  and  that  a  partnership  is  not  a  tax  paying 
entity,  it  is  to  be  noted  that  the  record  states  that  '*In 
said  amended  return  the  partnership  reported  an  ordi- 
nary net  income  in  the  amount  of  $75,444.43  and  a  long- 
term  capital  gain  from  sale  of  business  in  the  amount  of 
$36,669.07,  $18,334.54  of  which  was  to  be  taken  into  ac- 
count" (E.  43)  (Emphasis  supplied). 

The  Tax  Court  opinion  disregards  the  emphasized  lan- 
guage and  erroneously  states  "However,  the  gain  was 
computed  on  a  partnership  return  as  a  gain  from  a  sale 
by  the  partnership  of  some  of  its  assets  *  *  *"  (R.  73) 
(Emphasis  supplied). 

The  amended  partnership  return  reveals  further  evi- 
dence of  the  intent  of  the  partners  and  is  indeed  striking 
evidence  of  the  "substance  and  effect"  of  the  transaction. 

Since  the  Commissioner  of  Internal  Eevenue  in  an  opin- 
ion of  May  17,  1950,  (footnote  post  page  22),  concedes 
that  "the  overwhelming  Aveight  of  authority  is  contrary 
to  the  position  heretofore  taken  by  the  Bureau  viz,  that 
the  sale  of  a  partnership  interest  is  a  sale  of  the  selling 
partner's  undivided  interest  in  each  partnership  asset", 
petitioner  will  not  labor  the  point  but  adopts  the  cases 
well  cited  in  the  Commissioner's  opinion: 

Estate  of  Daniel  GartVmg  v.  Commissioner,  Docket 
No.  8795,  T.  C.  Memo  1947,  aff'd.  170  F.  2d  73 
Ford  V.  Commissioner,  6  T.  C.  499 
Humphrey  v.   Commissioner,   32  B.T.A.   280 
Lehman  v.  Commissioner,  7  T.  C.l  088,  Aff'd.  165  F. 
2d  383,  cert,  denied  334  U.  S.  119,  68  Sup.  Ct.  1085 
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Shapiro  v.  Commissoiner,  B.  T.  A.  Memo  Dec.  1940, 
Aff'd.  125  F.  2d  532 

S^nith  V.  Commissioner,  10  T.  C.  398,  Aff'd.  173  F.  2d 
470,  cert,  denied  338  U.  S.  818 

Thornleij  v.  Commissioner,  2  T.  C.  200,  Rev'd.  147 
F.  2d  416 

Whitney  v.  Commissioner,  8  T.  C.  1019,  Rev'd.  169 
F.  2d  562,  cert,  denied  335  U.  S.  892. 

(b)  The  exclusion  of  certain  assets  and  liabilities  from  the 
sale  did  not  preclude  the  transaction  from  being  a 
sale  of  partnership  interests. 

The  Tax  Court  predicated  its  decision  almost  entirely 
upon  the  fact  that  certain  partnership  assets  and  liabilities 
were  excluded  from  the  sale.  Such  a  determination  is 
certainly  contrary  to  that  in  the  Thornley  case  supra,  in 
which,  under  a  similar  sales  contract,  the  exclusion  of 
assets  from  the  transfer  did  not  prevent  the  sale  from 
being  that  of  the  partnership  interests. 

Certain  assets  owned  by  the  Hatch  partnership  and 
used  in  the  business  were  retained  by  the  sellers.  These 
are  stipulated  to  have  been: 

1.  Cash  in  bank  in  the  amount  of  $35,249.90. 

2.  Two  automobiles  having  a  book  value  of  $1,542.66 

3.  Certain  liabilities  in  the  amount  of  $15,588.55. 
(R.  42) 

The  Tax  Court  found  that  all  of  the  assets  of  the  part- 
nership were  transferred  except: 

1.  The  General  Motors  franchise. 

2.  Two  automobiles. 

3.  Cash  in  a  substantial  amount. 

4.  The  partnership  name. 

And  that  Chase  assumed  a  part  but  not  all  of  the  liabili- 
ties.    (R.  70) 

The  facts  stipulated  and  the  Tax  Court  additions  are 
discussed  separately. 
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(1)  Retained  cash.  At  the  time  the  business  was  sold 
the  partnership  had  cash  to  its  credit  in  the  bank. 

To  use  this  fact  of  excluding  this  cash  from  the  sale 
as  the  basis  of  a  conclusion  that  the  partners  did  not  sell, 
nor  did  the  purchaser  receive,  the  individual  interests  of 
the  partners  is  completely  unrealistic.  Such  a  conclusion 
overlooks  the  fact  that  the  transaction  was  a  cash  sale, 
as  sho^\^l  in  the  agreement  of  sale  (R.  52),  the  bill  of  sale, 
and  the  actual  payment  of  $161,807.77  by  the  purchaser 
to  the  petitioners  (R.  60). 

It  would  be  patently  contrary  to  established  commercial 
custom  and  usage  for  the  purchaser  to  have  ''purchased" 
the  cash  in  bank  by  the  payment  of  an  equal  amount  in 
cash.  To  have  included  this  sum  as  a  transferred  asset 
would  merely  have  resulted  in  adding  an  equivalent 
amount  to  the  purchase  price  upon  the  receipt  of  which, 
both  the  vendors  and  the  purchaser  would  have  been  in 
exactly  the  same  position  as  the  contract  actually  left 
them.  Neither  the  purchaser  nor  the  partners  would  have 
received  or  parted  with  one  cent  the  more  or  less.  This 
was  a  practical  bookkeeping  transaction  and  to  seize  upon 
it  as  having  any  evidentiary  value  is  grasping  at  a  straw. 

(2)  Retained  Automobiles.  To  infer  from  the  exclusion 
from  the  sale  of  two  second  hand  automobiles  that  peti- 
tioners did  not  sell  their  partnership  interests  and  intend- 
ed to  continue  the  conduct  of  a  business  which  they  had 
just  sold  is  but  another  instance  of  straining  at  the  pro- 
verbial gnat. 

It  can  hardly  be  contended  that  the  retention  of  these 
assets  with  a  value  of  $1,542,66  in  a  sale  involving  ap- 
proximately $160,000.00  is  sufficient  to  continue  the  for- 
mer partners  "in  the  business  of  selling,  distributing,  re- 
pairing and  servicing  motor  vehicles  and  motor  vehicle 
parts  both  at  wholesale  and  retail. ' ' 

[Obviously,  the  two  used  automobiles  were  the  auto- 
mobiles used  by  the  Petitioners  for  their  personal  use. 
Exclusion  of  these  cars  from  the  sale  amounted  in  effect 
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to  nothing  more  than  Petitioners '  purchase  from  the  busi- 
ness, since  the  amount  Petitioners  received  from  the  sale 
was  reduced  by  the  amount  they  would  have  to  pay  for 
these  two  cars.] 

In  the  absence  of  a  showing  in  the  evidence  and  a  find- 
ing by  the  court  that  the  retention  of  the  two  used  auto- 
mobiles was  for  the  purpose  of  continuing  the  partnership 
in  business  for  its  stated  purpose,  the  conclusion,  that 
because  of  this  retention  the  partnership  was  not  termi- 
nated,   is   illogical,   unreasonable    and   unwarranted. 

(3)  Retained  Liabilities:  The  retained  liabilities  were 
incurred  by  the  partnership  prior  to  the  date  of  sale 
of  the  business,  and  as  such,  under  common  business  prac- 
tice, their  exclusion  from  the  transfer  is  perfectly  consis- 
tent with  the  provision  in  the  Bill  of  Sale  that 

''the  parties  of  the  First  Part  continue  to  hold  and 
assume  any  and  all  liabilities  arising  from  the  opera- 
tion of  the  Hatch  Chevrolet  Company  prior  to  that 
hour  and  date  [8  a.m.  on  Monday,  February  21st,  the 
date  on  which  the  purchaser  had  assumed  control  of 
the  business  under  the  Agreement  of  Sale]  except  such 
specific  liabilities  as  have  been  assumed  in  writing 
by  said  Party  of  the  Second  Part." 

Those  liabilities  assumed  by  the  purchaser  under  the 
Agreement  of  Sale  included: 

1.  Accounts  receivable,  credit  balances. 

2.  Service  contract  deposits. 

3.  Employer  War  Bonds. 

Each  of  these  items  is  in  the  nature  of  a  continuing  lia- 
bility which  would  logically  be  expected  to  go  with  a  con- 
tinuing business,  since  the  credit  balances  would  probably 
be  extinguished  by  further  debit  transactions  with  current 
customers;  since  service  contract  deposits  carried  an  obli- 
gation to  perform  the  services  which  the  deposits  guaran- 
teed; and  since  the  War  Bonds  would  be  possessed  by  the 
employees  for  whom  they  were  purchased.     The  assump- 
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lion  of  all  tliree  evidences  the  discontinuance  of  the  busi- 
ness by  the  Petitioners  and  its  continuance  by  the  Pur- 
chaser and  does  not  preclude  the  transaction  from  being 
a  sale  of  the  partnership  interests. 

The  exclusion  of  other  liabilities  incurred  in  the  opera- 
tion of  the  business  prior  to  its  transfer  is  perfectly  con- 
sistent with  the  sale,  since  the  Purchaser  would  not  be 
expected  to  assume  obligations  incurred  prior  to  his  op- 
eration of  the  business  as  a  single  proprietorship  and 
since,  even  if  he  did,  it  would  be  merely  a  question  of  his 
discharge  of  these  liabilities  for  the  Sellers  and  a  conse- 
quent reduction  of  the  purchase  price  by  the  amount  he 
would  have  to  pay  for  them. 

Furthermore,  the  consent  of  the  creditors  would  have 
to  be  secured  for  the  substitution  of  debtors  under  estab- 
lished contract  law.  The  Petitioners  could  not  relieve 
themselves  of  liability  by  transferring  the  debts  to  another. 
Their  retention  of  liability,  therefore,  was  merely  declara- 
tion of  w^hat  devolved  upon  them  by  operation  of  law. 

(4)  Retained  Franchise :  The  Tax  Court  evidently  at- 
tached weight  to  the  failure  to  transfer  the  General  Motors 
franchise  and  the  firm  name  as  proving  the  retention  of 
sufficient  assets  to  continue  the  partnership  in  business. 

The  evidence  introduced  into  the  record  is  completely 
silent  as  to  the  disposition  of  the  General  Motors  fran- 
chise. The  only  evidence  of  the  existence  of  the  franchise 
is  a  statement  at  the  end  of  the  Stipulation  of  Facts  that 
prior  to  the  date  of  sale,  the  Hatch  Chevrolet  Company 
operated  its  business  under  a  franchise  from  the  Chevro- 
let Motor  Division,  General  Motors  Corporation  (R.  45). 

The  franchise  was  not  mentioned  in  the  Agreement  of 
Sale  (R.  51)  or  Bill  of  Sale  (R.  56),  nor  was  it  stipulated 
to  have  been  among  the  assets  withheld  from  the  sale 
(R.  40-45). 

The  Tax  Court's  deetrmination,  therefore,  that  it  was 
an  asset  of  the  partnership  which  was  not  transferred  is 
without  value  and  without  basis  in  the  record. 
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(5)  Retention  of  firm  name.  The  agreement  of  sale 
provides:  ''Second  party  shall,  upon  taking  possession, 
have  permission  to  operate  the  business  under  the  name  of 
Hatch  Chevrolet  Company  for  a  limited  period  of  time  to 
enable  him  to  make  the  necessary  arrangements  for  the 
future  title  or  trade  name  of  said  business"  (R.  52). 

The  fact  that  the  sellers,  as  a  part  of  the  consideration 
of  the  sale,  required  that  the  existing  firm  name  be  dis- 
continued in  the  future  is  in  no  conceivable  way  incon- 
sistent with  the  sale  of  partnership  interests.  And,  con- 
trary to  the  determination  of  the  Tax  Court,  the  use  of 
the  existing  firm  name  by  the  purchaser  for  any  period  of 
time  is  convincing  evidence  that  the  former  partners  did 
not  in  any  way  continue  in  the  business  for  which  the 
partnership  was  formed. 

The  "critical  test"  overlooked  by  the  Tax  Court  is  not 
what  the  partners  retained  but,  as  stated  in  Thornley  v. 
Commissioner  supra,  "whether  the  petitioner  gave  up  'his 
partnership  interest'  ".  The  transaction  was  in  sub- 
stance and  effect  the  sale  of  a  partnership  interest  and  the 
nature  of  the  sale  could  not  be  altered  merely  because 
minor  assets  were  withheld  from  the  transaction. 

(c)  The  Sale  Terminated  the  Partnership  and  That  Which 
Transpired  After  the  Sale  Was  Not  the  Conduct  of 
Business  But  Was  Incident  to  the  Distribution  Be- 
tween Petitioners  of  the  Proceeds  of  the  Sale  or  in  Aid 
Thereof. 

The  Tax  Court,  in  its  opinion,  first  raised  the  issue  of 
whether  the  partnership  was  terminated  by  the  sale.  The 
Court  said: 

"...  the  subject  of  the  sale  was  a  part  of  the  partner- 
ship assets  subject  to  a  part  of  the  partnership  liabili- 
ties. The  partnership  ivas  not  terminated  by  the  sale. 
It  retained  some  of  its  assets  and  the  amount  realized 
from  the  sale.  Later  it  distributed  its  assets  to  the 
individual  partners  in  liquidation."  (Emphasis  sup- 
plied)  (R  74) 


19 

This  expression  reveals  that  the  Tax  Court  determined 
to  characterize  the  sale  as  though  assets  subject  to  liabili- 
ties were  sold  to  a  customer  in  the  ordinary  course  of  busi- 
ness and  that  the  partnership  retained  sufficient  assets  to 
remain  in  business  as  well  as  in  existence. 

Such  a  determination  could  result  only  from  a  misinter- 
pretation of  the  facts  and  of  the  law.  It  is  apparent  that 
the  Tax  Court  placed  an  unwarranted  emphasis  upon  the 
fact  that  minor  assets  were  retained  by  the  former  part- 
ners and  that  distribution  to  petitioners  of  the  proceeds  of 
the  sale  was  required. 

Under  the  Uniform  Partnership  Act,  in  force  in  Califor- 
nia at  the  time  the  partnership  was  formed  and  at  the  time 
the  partners  sold  their  assets  and  business  to  Chase,  a  part- 
nership is  defined  as  ''an  association  of  two  or  more  persons 
to  carry  on  as  co-owners  a  business  for  profit."  (Calif. 
Civil  Code,  Sec.  2400(1).)  The  intention  of  the  parties 
to  carry  on  as  co-owners  a  definite  business  is  ultimately 
the  test  of  partnership.  Witkin,  Summary  of  California 
Law  (6th  ed.)  p.  1259. 

That  test  produces  a  negative  result  when  applied  to  the 
association  of  these  Petitioners  after  the  sale  to  Chase. 
Having  associated  themselves  to  carry  on  as  co-o^vners  the 
business  of  selling,  distributing,  repairing  and  servicing 
motor  vehicles  and  motor  vehicle  parts  both  at  wholesale 
and  retail,  for  profit,  they  divested  themselves  of  their  in- 
terests in  this  definite  business.  The  sale  resulted  in  the 
purchaser  obtaining  the  complete  inventory  of  new,  used 
and  service  cars  (with  the  exception  of  two  used  cars  worth 
$1,542.66  out  of  a  total  inventory  of  $23,194.79),  the  com- 
plete inventories  of  parts,  accessories,  tires  and  other  serv- 
ice materials,  all  work  in  process,  the  machinery,  shop  and 
service  equipment,  furniture  and  fixtures,  all  other  fixed 
assets,  and  in  addition,  the  firm  name  to  be  used  by  the  pur- 
chaser for  an  indefinite  period  of  time. 

Petitioners  retired  from  the  business  of  selling,  distrib- 
uting, repairing  and  servicing  motor  vehicles  and  motor 
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vehicle  parts,  both  at  wholesale  and  retail  under  the  firm 
name  of  Hatch  Chevrolet  Company. 

What  did  they  do  thereafter? 

There  is  no  showing  that  they  continued  or  resumed  the 
business  in  which  they  had  associated  themselves  to  en- 
gage. The  minor  assets,  withdrawn  from  the  sale,  as  pre- 
viously discussed  herein,  were  not  retained  for  the  pur- 
pose of  continuation  of  such  business.  Those  assets  were 
logically  withheld  to  decrease  the  sales  price  of  each  part- 
ner's interest  and  for  the  convenience  of  both  parties  to 
the  transaction. 

Partnerships  are  terminated  by  the  will  of  the  partners — 
not  by  the  mechanics  of  payment  for  their  interest.  Yet, 
in  the  instant  case,  it  was  the  mechanics  of  distribution  to 
petitioners  of  the  proceeds  of  the  sale  which  disturbed  the 
Tax  Court. 

Subsequent  to  the  sale,  the  Tax  Court  found  the  follow- 
ing transactions  to  have  taken  place : 

(1)  The  purchaser's  check  was  credited  to  the  bank 
account  of  the  Hatches,  ''Copartners." 

(2)  Partial  distributions  were  made  to  them  by 
checks  drawn  on  that  account  beginning  in  June,  1944. 

(3)  The  sale  was  reported  and  the  gain  computed 
on  the  partnership  return  for  its  fiscal  year  as  a  part- 
nership transaction. 

It  is  submitted  that  none  of  these  things  occurring  after 
the  sale  to  Chase  vitiates  the  intention  of  the  partners,  ex- 
pressed in  the  sale,  to  dispose  of  their  partnership  inter- 
ests, but  that  all  are  consistent  with  that  intention  and  were 
proper  distributions  of  the  proceeds  of  the  sale  or  were  in 
aid  of  such  distribution. 

The  deposit  and  crediting  of  the  check  to  the  joint  check- 
ing account  of  the  Hatches,  "co-partners,"  did  not  serve 
to  effect  a  revival  or  a  continuance  of  the  partnership  busi- 
ness—  unless  it  be  construed  that  the  Hatches  were  in  part- 
nership to  carry  on  the  business  of  owning  bank  accounts 
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(altliougli  it  would  be  difficult  to  add  "for  profit"  wliich 
the  definition  of  a  partnership  requires). 

The  holding  of  the  former  partners'  joint  bank  account 
open  to  receive  this  final  item  of  consideration  and  for  the 
purpose  of  distributing  the  proceeds  to  petitioners  was  an 
expedient  which  in  no  way  could  alter  the  fact  that  the 
partners  had  ceased  to  own  the  business  for  which  they 
had  associated  themselves. 

The  information  contained  on  the  partnership  informa- 
tion return,  as  previously  discussed  herein,  evidences  the 
nature  of  the  transaction  described  as  the  "sale  of  the  busi- 
ness" (supra  p.  13). 

Petitioners  contend  that  the  transaction  was  the  sale  of 
partnership  interests  and  termination  of  the  partnership 
would  result  as  a  matter  of  law.  Certainly  dissolution  by 
the  "express  will  of  all  of  the  partners  ..."  [California 
Civil  Code,  Section  2425(1)]  resulted  when  all  "co-partners 
transacting  business  under  the  firm  name  and  style  of  Hatch 
Chevrolet  Company"  (R.  51)  agreed  to  and  did  sell  "all  of 
the  business  and  assets  of  Hatch  Chevrolet  Company"  to 
one  individual  (R.  51). 

It  appears  that  the  Tax  Court  in  this  case  has  confused 
"termination"  of  the  partnership  with  the  subsequent 
liquidation,  between  former  partners,  of  their  respective 
shares  of  the  proceeds  received  from  the  sale  of  their 
partnership  interests. 

The  distribution  between  petitioners  of  the  proceeds  of 
the  sale  did  not  alter  the  fact  that  the  sale  terminated  the 
partnership. 

(2)  THE  PROFIT  FROM  THE  SALE  IS  TAXABLE  TO 
THE  INDIVIDUAL  PARTNERS  AS  CAPITAL  GAIN. 

It  has  been  consistently  held  that  the  property  right 
of  a  partner  is  an  undivided  interest  in  the  partnership  and 
that  the  interest  which  is  his  share  in  the  profits  and  sur- 
plus after  the  partnership  debts  have  been  paid,  is  a  capital 
asset.  {Lehman  v.  Commissioner,  supra;  Estate  of  Gart- 
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ling,  supra;  H.  R.  Smith  v.  Commissioner,  supra;  Thorn- 
ley  V.  Commissioner,  supra.) 

Each  partner  therefore  holds  his  undivided  interest  in 
the  partnership  as  a  capital  asset. 

If  a  partner  sells  his  interest  to  another  party  it  is  the 
sale  of  a  capital  asset.  {H.  R.  Smith  v.  Commissioner, 
supra ;  Estate  of  Gartling  v.  Commissioner,  supra ;  Lehman 
V.  Commissioner,  supra). 

If  a  partner  sells  his  interest  to  his  co-partner  it  is  the 
sale  of  a  capital  asset.  {Shapiro  v.  Commissioner,  125  F. 
2nd  532). 

If  a  partner,  in  conjunction  with  his  other  partners  sells 
his  interest  to  a  third  party,  then  that  sale  is  the  sale  of  a 
capital  asset.  {Thornley  v.  Commissioner,  2  T.  C.  220, 
rev'd  147  F  (2d)  416) 

From  the  time  of  the  enactment  of  the  Revenue  Statute 
until  May  17,  1950,  the  Commissioner  of  Internal  Revenue 
contended  that  a  sale  of  a  partnership  interest  was  a  sale 
of  the  individual  partner's  undivided  interest  in  each  part- 
nership asset.  He  persisted  in  that  contention  long  after 
it  had  been  uniformily  rejected  by  the  courts. 

On  May  17,  1950,  the  Bureau  of  Internal  Revenue,  in  a 
memorandum  of  its  General  Counsel,  finally  conceded  that 
his  ruling-  that  a  sale  of  a  partnership  interest  was  not  the 
sale  of  a  capital  asset  under  the  provisions  of  Section  117 
of  the  Internal  Revenue  Code  was  contrary  to  ''the  over- 
whelming- weight  of  authority"  and  promulgated  GMC 
26379.**     The  opinion  then  proceeds  to  attempt  to  distin- 

**"An  opinion  is  requested  whether,  for  Federal  income  tax  purposes,  the 
Bureau  should  continue  to  treat  a  sale  of  a  partnership  interest  as  a  sale  of 
the  selling  partner's  undivided  interest  in  each  specific  partnership  asset. 

' '  The  overwhelming  weight  of  authority  is  contrary  to  the  position  hereto- 
fore taken  by  the  Bureau,  viz,  that  the  sale  of  a  partnership  interest  is  a  sale 
of  the  selling  partner's  undivided  interest  in  each  partnership  asset.  (See 
Adam  Kessler,  Jr.  v.  United  States,  124  Fed.  (2d)  152;  Commissioner  v.  Mor- 
ris Shapiro,  125  Fed.  (2d)  532;  George  H.  Thornley  et  ux.  v.  Commissioner, 
147  Fed.  (2d)  416;  Commissioner  y.  Estate  of  Daniel  Gartling  et  al.,  170  Fed. 
(2d)  73;  Commissioner  v.  Allan  S.  Lehman,  165  Fed.  (2d)  383,  certiorari  de- 
nied, 334  U.  S.  819  (Report  No.  96  of  5/17/48)  ;  Commissioner  v.  H.  E.  Smith, 
173  Fed.  (2d)  470  (Report  No.  77  of  4/21/49)  certiorari  denied,  October  10, 
1949;  L.  F.  Long  v.  Commissioner,  173  Fed.  (2d)  471,  certiorari  denied,  Octo- 
ber 10,  1949  (Report  No.  19G  of  10/10/49)  ;  Max  Shapiro  v.  United  States,  83 
Fed.  Supp.  375;  contra:  City  BanTc  Farmers  Trust  Co.  et  al.,  {Housman  Will) 
V.  United  States,  47  Fed.  Supp.  98).    See  also  Bobert  E.  Ford  et  al.  v.  Com- 
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guish  the  instant  case  from  the  foregoing  opinion  ''that 
the  sale  of  a  partnership  interest  should  be  treated  as  the 
sale  of  a  capital  asset  under  the  provisions  of  Section  117 
of  the  Internal  Eevenue  Code"  by  stating  that  "the  appli- 
cation of  this  rule  should,  of  course,  be  limited  to  those 
cases  in  which  the  transaction  in  substance  and  effect,  as 
distinguished  from  form  and  appearance,  is  essentially  the 
sale  of  partnership  interest.  (See  Estate  of  Herhert  B. 
Hatch  et  al.  v.  Commissioner,  14  T.C.  251)."  (Emphasis 
supplied) 

The  Commissioner  thus  very  properly  posed  the  issue 
here  pending  for  decision  which  petitioners  have  argued 
throughout  this  brief. 

Petitioners  agree  with  the  Commissioner  that  the  form 
which  the  transaction  took  was  the  sale  of  partnership  in- 
terests. They  also  submit  that,  even  more  than  in  the  cases 
cited  in  the  General  Counsel's  memorandum,  the  effect  and 
the  substance  of  the  transaction  was  the  sale  of  partner- 
ship interests. 

There  is  no  rational  basis  for  the  General  Counsel's  at- 
tempt to  distinguish  this  case  from  the  unbroken  line  of 
Tax  Court  and  Circuit  Courtiof  Appeals  decisions  holding 
against  the  Commissioner. 

Perhaps  the  most  concise  discussion  of  the  rationale  of 
the  case  is  to  be  found  in  Lehman  v.  Commissioner,  supra, 
where  the  genesis  of  the  so-called  entity  theory  of  partner- 
ships is  discussed  by  Judge  Learned  Hand. 

He  there  concludes  that,  even  prior  to  the  Uniform  Part- 
nership Act,  the  law  had  long  been  established  that  "in  the 
administration  of  its  affairs  it  [a  partnership]  did  become 


viissioner  (6  T.C.  499,  acquiescence,  C.B.  1946-2,2)  (Eeport  Xo.  241  of  12/5/46) 
wherein  the  court  (consistent  with  the  views  expressed  in  the  above-cited  cases 
that  a  partnership  interest  is  a  capital  asset  and  that  gain  or  loss  realized 
upon  the  sale  of  such  an  interest  is  capital  gain  or  loss)  held  that  the  basis  for 
computing  gain  or  loss  on  an  asset  purchased  by  a  partnership  and  sold  after 
the  retirement  of  one  of  the  partners  was  the  original  cost  of  such  asset  when 
acquired  by  the  firm. 

"It  is  accordingly  the  opinion  of  this  office  that  the  sale  of  a  partnership 
interest  should  be  treated  as  the  sale  of  a  capital  asset  under  the  provisions  of 
section  117  of  the  Internal  Eevenue  Code  ..." 
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for  most  purposes  an  entity."  Rejecting  the  theory  of  the 
Court  of  Claims  in  the  City  Bank  case,  supra,  and  accept- 
ing that  of  TJiornley  v.  Commissioner,  supra,  wherein  the 
Third  Circuit  had  held  that  several  partnership  interests 
were  merged  in  a  purchasing  corporation. 

The  case  at  har  fits  the  rationale  of  these  leading  cases 
on  the  subject  of  taxation  of  the  proceeds  of  the  sale  of  a 
partnership  interest  and  is  not  distinguishable  in  any  es- 
sential charactertistic  from  those  cases. 

To  arg-ue  that  the  transaction  was  without  reality, 
whereas  it  was  real  when  the  partners  simply  exchanged 
their  ownership  of  the  business  for  stock  of  an  identical 
value,  is  to  make  a  mockery  of  the  words  "substance  and 
effect"  and  "form  and  appearance,"  as  applied  to  economic 
realities. 

The  essential  thing  in  cases  of  this  character  is  that  the 
partner  disposed  of  his  ownership  interest  in  a  business, 
and  thereafter  did  not  draw  the  share  of  the  profits  to 
which  that  interest  was  entitled.  The  partners  in  Thornley, 
supra,  sold  their  interest  to  the  corporation  and  thereafter 
were  no  longer  engaged  in  that  business  as  partners.  The 
partners  in  Lehman,  supra,  sold  a  part  of  their  interests 
to  new  partners  and  no  longer  shared  in  the  profits  in  the 
former  proportion.  Smith,  supra,  sold  his  interest  to  the 
remaining  partners  and  withdrew  from  the  business,  re- 
ceiving no  more  of  the  profits  thereof. 

This  case  is  the  same.  After  the  date  of  the  sale  to 
Chase,  there  were  no  more  profits  from  the  business  ac- 
cruing to  the  partners — for  there  was  no  longer  any  part- 
nership business  to  create  a  profit  or  a  loss.  The  business 
was  in  Chase's  hands,  and  he  alone  or  his  assignee  was  en- 
titled to  the  profits  therefrom. 

The  former  partners  had  retired  from  business  for  a 
profit  on  the  date  of  the  sale.  They  did  not  even  have  the 
use  of  the    partnership  name. 


25 

CONCLUSION 

There  was  no  conflicting  evidence  to  be  resolved  by  the 
Tax  Court.  The  case  was  heard  on  stipulation  and  written 
exhibits. 

In  Thornley  v.  Commissioner,  supra,  the  court  said 
"...  .the  function  of  the  Tax  Court,  as  of  this  court,  was  to 
construe  the  nature  of  the  transaction  and  such  construc- 
tion is  a  matter  of  law".    (Emphasis  supplied). 

It  is  respectfully  submitted  that  the  sale  by  the  partners 
was  the  sale  of  partnership  interests  and,  therefore,  the 
decision  of  the  Tax  Court  should  be  reversed. 

Feedeeic  D.   Dassoei, 
Dee  R.  Beamwell, 

Counsel  for  Petitioners. 
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APPENDIX 
STATUTES  INVOLVED 

Internal  Revenue  Code  : 

''Sec.  117.  Capital  Gains  and  Losses: 

(a)  Definitions — As  used  in  this  chapter — 

(1)  Capital  assets. — The  term  "capital  assets" 
means  property  held  by  the  taxpayer  (whether  or  not 
connected  with  his  trade  or  business),  but  does  not  in- 
clude stock  in  trade  of  the  taxpayer  or  other  property 
of  a  kind  which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close  of  the 
taxable  year,  or  property  held  by  the  taxpayer  pri- 
marily for  sale  to  customers  in  the  usual  course  of  his 
trade  or  business,  or  property,  used  in  the  trade  or 
business,  of  a  character  which  is  subject  to  the  allow- 
ance for  depreciation  provided  in  Section  23 (L),  or 
an  obligation  of  the  United  States  or  any  of  its  pos- 
sessions, or  of  a  State  or  Territory,  or  any  political 
subdivision  thereof,  or  of  the  District  of  Columbia, 
issued  on  or  after  March  1,  1941,  on  a  discount  basis 
and  payable  without  interest  at  a  fixed  rate  maturity 
date  not  exceeding  one  year  from  the  date  of  issue  or 
real  property  used  in  the  trade  or  business  of  the 
taxpayer. 
**  *«*  •*  *#  * 

(b)  Percentage  Taken  Into  Account. — In  the  case  of  a 
taxpayer,  other  than  a  corporation,  only  the  following 
percentages  of  the  gain  or  loss  recognized  upon  the  sale 
or  exchange  of  a  capital  asset  shall  be  taken  into  ac- 
count in  computing  net  capital  gain,  net  capital  loss, 
and  net  income: 

100  percentum  if  the  capital  asset  has  been  held  not 
more  than  6  months ; 

50  percentum  if  the  capital  asset  has  been  held  for 
more  than  6  months." 

Sec.  1141.  Courts  of  Review: 

(a)  The  courts  of  appeals  shall  have  exclusive  jurisdic- 
tion to  review  the  decisons  of  the  Tax  Court,  except  as 
provided  in  section  1254  of  title  28  of  the  United  States 
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Code,  in  the  same  manner  and  to  the  same  extent  as  de- 
cisions of  the  district  courts  in  civil  actions  tried  with- 
out a  jury ;  and  the  judg-ment  of  any  such  court  shall  be 
final,  except  that  it  shall  be  subject  to  review  by  the 
Supreme  Court  of  the  United  States  upon  certiorari, 
in  the  manner  provided  in  section  1254  of  title  28  of 
the  United  States  Code.  As  amended  May  24,  1949, 
c.  139,  sec.  128,  63  Stat.  107. 

(b)  Venue: 

(1)  In  general.  Except  as  provided  in  paragraph  2, 
such  decisions  may  be  reviewed  by  the  Circuit  Court  of 
Appeals  for  the  circuit  in  which  is  located  the  collec- 
tor's office  to  which  was  made  the  return  of  the  tax  in 
respect  of  which  the  liability  arises  or,  if  no  return 
was  made,  then  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia.  *  *  * 

(c)  Powers: 

(1)  To  aflfirm,  modify,  or  reverse.  Upon  such  review, 
such  courts  shall  have  power  to  affirm  or,  if  the  deci- 
sion of  the  Tax  Court  is  not  in  accordance  with  law, 
to  modify  or  to  reverse  the  decision  of  the  Tax  Court, 
with  or  without  remanding  the  case  for  a  rehearing, 
as  justice  may  require.  *  *  * 

California  Civil  Code  : 

Sec.  2400.  Partnership  Defined: 

(1)  A  partnership  is  an  association  of  two  or  more 
persons  to  carry  on  as  co-owners  a  business  for  profit. 

(2)  But  any  association  formed  under  any  other  stat- 
ute of  this  State,  or  any  statute  adopted  by  authority, 
other  than  the  authority  of  this  State,  is  not  a  part- 
nership under  this  Act,  unless  such  association  would 
have  been  a  partnership  in  this  State  prior  to  the  adop- 
tion of  this  Act ;  but  this  Act  shall  apply  to  special  and 
mining  partnerships  except  in  so  far  as  the  statutes 
relating  to  such  partnerships  are  inconsistent  here- 
with. 
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Sec.  2419.     Nattjee  op  a  Partner's  Right  in  Specific 
Partnership  Property. 

(1)  A  partner  is  co-owner  with  his  partners  of  specific 
partnership  property  holding  as  a  tenant  in  partner- 
ship. 

(2)  The  incidents  of  this  tenancy  are  such  that: 

(a)  A  partner,  subject  to  the  provisions  of  this  act 
and  to  any  agreement  between  the  partners,  has  an 
equal  right  with  his  partners  to  possess  specific  part- 
nership property  for  partnership  purposes;  but  he 
has  no  right  to  possess  such  property  for  any  other 
purpose  without  the  consent  of  his  partners.^ 

(b)  A  partner's  right  in  specific  partnership  prop- 
erty is  not  assignable  except  in  connection  with  the 
assignment  of  rights  of  all  the  partners  in  the  same 
property. 

(c)  A  partner's  right  in  specific  partnership  prop- 
erty is  not  subject  to  attachment  or  execution,  except 
on  a  claim  against  the  partnership.  When  partner- 
ship property  is  attached  for  a  partnership  debt  the 
partners,  or  any  of  them,  or  the  representatives  of  a 
deceased  partner,  cannot  claim  any  right  under  the 
homestead  or  exemption  laws. 

(d)  On  the  death  of  a  partner  his  right  in  specific 
partnership  property  vests  in  the  surviving  partner 
or  partners,  except  where  the  deceased  was  the  last 
surviving  partner,  when  his  right  in  such  property 
vests  in  his  legal  representative.  Such  surviving 
partner  or  partners,  or  the  legal  representative  of 
the  last  surviving  partner,  has  no  right  to  possess 
the  partnership  pro^Derty  for  any  but  a  partnership 
purpose. 

(e)  A  partner's  right  in  specific  partnership  prop- 
erty is  not  subject  to  dower,  curtsey,  or  allowances 
to  widows,  heirs,  or  next  of  kin  and  is  not  commun- 
ity property. 

Sec.  2421.    Assignment  op  Partner's  Interest. 

(1)  A  conveyance  by  a  partner  of  his  interest  in  the 
partnership  does  not  of  itself  dissolve  the  partnership, 
nor,  as  against  the  other  partners  in  the  absence  of 
agreement,  entitle  the  assignee,  during  the  continuance 
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of  the  partnersliip,  to  interfere  in  the  management  or 
administration  of  the  partnership  business  or  affairs, 
or  to  require  any  information  or  account  of  partnership 
transactions,  or  to  inspect  the  partnership  books;  but  it 
merely  entitles  the  assignee  to  receive  in  accordance 
with  his  contract  the  profits  to  which  the  assigning 
partner  would  otherwise  be  entitled. 

(2)  In  case  of  a  dissolution  of  the  partnership,  the  as- 
sigiiee  is  entitled  to  receive  his  assignor's  interest  and 
may  require  an  account  from  the  date  only  of  the  last 
account  agreed  to  by  all  the  partners. 

Seo.  2425.    Causes  of  Dissolution. 
Dissolution  is  caused : 

(1)  Without  violation  of  the  agreement  between  the 
partners, 

(a)  By  the  termination  of  the  definite  term  or  par- 
ticular undertaking  specified  in  the  agreement, 

(b)  By  the  express  will  of  any  partner  when  no  defi- 
nite term  or  particular  undertaking  is  specified, 

(c)  By  the  express  will  of  all  the  partners  who  have 
not  assigned  their  interests  or  suffered  them  to  be 
charged  for  their  separate  debts,  either  before  or 
after  the  termination  of  any  specified  term  or  par- 
ticular undertaking, 

(d)  By  the  expulsion  of  any  partner  from  the  busi- 
ness bona  fide  in  accordance  with  such  a  power  con- 
ferred by  the  agreement  between  the  partners ; 

(2)  In  contravention  of  the  agreement  between  the 
partners,  where  the  circumstances  do  not  permit  a  dis- 
solution under  any  other  provision  of  this  section,  by 
the  express  will  of  any  partner  at  any  time ; 

(3)  By  any  event  which  makes  it  unlawful  for  the  busi- 
ness of  the  partnership  to  be  carried  on  or  for  the  mem- 
bers to  carry  it  on  in  partnership; 

(4)  By  the  death  of  any  partner ; 

(5)  By  the  bankruptcy  of  any  partner  or  the  part- 
nership ; 

(6)  By  decree  of  court  under  section  2426. 
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No.  12928 
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Hatch,  Executrix  and  American  Trust  Company, 
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V. 

Commissioner  of  Internal  Revenue,  respondent 


ON    PETITION    FOR    REVIEW    OF    THE    DECISIONS    OF    THE    TAX 
COURT  OF  THE   UNITED   STATES 


BEIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  67-74)  are  reported  at  14  T.  C.  251. 

JURISDICTION 

The  Commissioner  determined  the  following  de- 
ficiencies in  income  tax:  $3,702.31  against  the  estate 
of  Herbert  B.  Hatch,  deceased,  for  the  period  Janu- 
ary 1  to  April  9,  1944;  $2,199.38  against  Juanita  O. 
Hatch  for  the  calendar  year  1944 ;  and  $187.22  against 
Herbert  B.  Hatch,  Jr.,  for  the  calendar  year  1944. 
(R.  41.)  Notices  of  the  deficiencies  were  mailed  to 
the    taxpayers    on    February    20,    1948.     (R.    14-19, 

(1) 


24-29,  34-38.)  On  May  17,  1948,  within  the  permit- 
ted 90-day  period,  each  taxpayer  filed  a  petition  for 
review  with  the  Tax  Court  for  a  deficiency  redetermi- 
nation under  the  provisions  of  Section  272  of  the 
Internal  Revenue  Code.  (R.  3,  10-19;  5,  21-29;  7, 
31-38.)  The  Commissioner  filed  an  answer  to  each 
petition  (R.  19-20,  29-30,  39-40)  and  a  hearing  was 
held  in  all  three  cases  on  May  10,  1949,  when  the 
cases  were  also  consolidated  on  joint  motion  (R.  4, 
6,  8).  The  decision  of  the  Tax  Court  in  each  case  was 
entered  on  December  28,  1950.  (R.  75-77.)  A  peti- 
tion for  review  by  this  Court  covering  all  three  cases 
was  filed  on  March  23,  1951  (R.  5,  7,  9,  78-87),  at 
which  time,  by  stipulation  of  the  parties,  the  cases 
were  also  consolidated  for  hearing  and  decision  in 
this  Court  (R.  89-90).  The  Court  accordingly  has 
jurisdiction  of  the  cases  under  Section  1141  (a)  of 
the  Internal  Revenue  Code,  as  amended  by  Section  36 
of  the  Act  of  June  25,  1948. 

QUESTION   PRESENTED 

AVhether  the  sale  involved  was  a  sale  of  partner- 
ship assets,  as  the  Tax  Court  held,  or  was  a  sale  by 
taxpayers  of  their  partnership  interests,  as  taxpayers 
contend. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  pertinent  Statute  and  Treasury  Regulations 
are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  reflected  solely  by  a  stipulation  of 
facts,  including  exhibits  (R.  40-66),  were  summarized 


by  the  Tax  Court  (R.  68-72)  and  may  be  restated 
as  follows: 

On  December  1,  1942,  Herbeit  B.  Hatch,  his  wife 
Jiianita  O.  Hatch,  and  their  son  Herbert  B.  Hatch, 
Jr.,  of  Stockton,  California,  fonned  a  partnei-ship 
under  the  name  of  Hatch  Chevrolet  Company  to  en- 
gage for  an  indefinite  term  "in  the  business  of  sell- 
ing, distri])uting,  repaii'ing,  and  servicing  motor 
vehicles  and  motor  vehicle  parts  both  at  wholesale 
and  retail."^ 

The  business  was  operated  under  a  franchise  from  the 
Chevi-olet  Motor  Division  of  General  Motors  Corpora- 
tion. The  record  does  not  show  whether  that  fran- 
chise was  either  valuable  or  transferable.     (R.  68-69.) 

On  February  16.  1914.  the  Hatches,  '*as  co-pai'tners 
transacting  business  under  the  firm,  name  and  style 
of  Hatch  Chevrolet  Company",  parities  of  the  first 
part,  executed  an  "Agi-eement  of  Sale"  (Ex.  2-B, 
R.  51-55)  with  King  M.  Chase,  pai-ty  of  the  second 
part,  providing  in  part  (R.  69-70)  : 

*  *  *  that  first  x>arties  will  sell  to  second 
party  all  of  the  busiaess  and  assets  of  Hatch 
Chevi'olet  Company,  a  co-partnership,  herein- 
after Listed,  and  the  transaction  shall  be  es- 
crowed until  a  complete  inventory  and 
appraisement  has  been  completed.  However, 
*  *  *  said  party  of  the  second  par-t  shaU 
take  over  possession  of  the  physical  assets  of 
the  business  *  *  *  on  *  *  *  Febiiiary 
21,  1941.  and  thence  forward  shall  ojjerate  said 
business  to  all  intents  and  jjui-poses  as  though 

-  The  partnership  agreement  ( Ex.  1-A)  is  printed  in  the  record 
at  pages  15-51. 


this  transaction  has  been  completed  and  title 
thereto  passed  to  the  party  of  the  second  part. 

Second  party  shall,  upon  takmg  possession, 
have  permission  to  operate  the  business  imder 
the  name  of  Hatch  Chevrolet  Company  for  a 
limited  period  of  time  to  enable  him  to  make 
the  necessary  arrangements  for  the  future  title 
or  trade  name  of  said  business. 

The  tentative  sales  price  of  said  business  and 
assets  is  the  sum  of  *  *  *  ($175,229.51). 
This  figure  or  amount  may  be  appreciated  or 
depreciated  according  to  the  results  of  the  in- 
ventory to  be  taken. 

The  "statement"  which  is  a  part  of  the  "Agreement 
of  Sale"  reflects  only  the  items  to  be  transferred  to 
Chase  pursuant  to  the  agreement  and  is  not  a  finan- 
cial statement  of  the  partnership.  It  does  not  in- 
clude cash  in  bank  retained  by  the  partnership  in  the 
amount  of  $35,249.90,  two  automobiles  having  a  book 
value  of  $1,542.66,  and  certain  liabilities  not  assumed 
by  the  purchaser  in  the  amount  of  $15,588.55. 
(R.  42.) 

On  March  3,  1944,  the  partners  delivered  a  "Bill  of 
Sale"  (Ex.  3-C,  R.  56-59)  to  Chase  providing  that 
they  (R.  56)  — 

as  co-partners  transacting  business  under  the 
firm  name  and  style  of  Hatch  Chevrolet  Com- 
pany, the  Parties  of  the  First  Part,  in  consid- 
eration of  the  sum  of  *  *  *  ($161,807.77) 
*  *  *  to  them  in  hand  paid  by  King  M. 
Chase,  the  Party  of  the  Second  Part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  do  by 
these  presents  sell  unto  the  Party  of  the  Second 
Part,    his    executors,    administrators    and    as- 


signs,  tlie  following  described  personal  prop- 
erty [listed  in  a  schedule]     *     *     * 

The  property  transferred  to  Chase  included  all  of  the 
assets  of  the  partnershi])  except  the  General  Motors 
franchise,  two  automobiles,  cash  in  a  substantial 
amount,  and  the  partnership  name.  Chase  assumed 
a  part,  but  not  all,  of  the  liabilities  of  the  partner- 
ship.    (R.  70.) 

Chase  paid  $5,000  of  the  purchase  price  at  the  time 
of  the  agreement  of  sale  on  February  16.  He  paid 
the  remainder  of  the  purchase  price,  $156,807.77,  by 
check  (Ex.  4-D,  R.  60)  dated  March  3,  1944,  payable 
to  the  order  of  the  Hatches,  "Co-Partners"  (R.  70). 

The  assets  of  the  partnership  which  were  sold  to 
Chase  were  not  distributed  in  kind  to  the  Hatches 
prior  to  the  sale  thereof.  Chase's  check  dated  March 
3  was  credited  to  the  bank  account  of  the  Hatches, 
"Co-Partners,"  on  March  6,  1944.  Partial  distri- 
butions were  made  to  the  Hatches  by  checks  drawn 
on  that  account  beginning  in  June  1944.  (R.  42-43, 
70-71.) 

The  stipulation  of  facts  states  that  "The  interests 
of  the  partners  or  the  assets  of  the  partnership  (as 
the  Court  may  determine)  which  were  sold  to  Chase 
had  a  total  cost  basis  of  $125,138.70  and  the  gain  on 
the  sale  was  $36,669.07."     (R.  42,  72.) 

Herbert  B.  Hatch  died  a  resident  of  Stockton, 
California,  on  April  9,  1944.  Juanita  O.  Hateh  and 
American  Trust  Company  are  the  executrix  and 
executor,  respectively,  under  his  last  will  and  testa- 
ment.    (R.  71.) 
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In  its  amended  return  for  the  fiscal  year  ended 
June  30,  1944,  filed  on  September  19,  1944,  the 
partnership  reported  the  $36,669.07  gain  on  the  sale 
to  Chase  as  a  long-term  capital  gain,  $18,334.54  of 
which  was  taken  into  account  and  divided  as  follows 
(R.  71)  : 

Herbert    B.    Hatch $9,778.42 

Juanitu    O.    Hatch 7,089.35 

Herbert   B.    Hatch,    Jr 1,  466.  77 

The  Hatches  separately  reported  those  amounts  on 
their  respective  individual  returns  for  the  taxal^le 
periods  involved  as  "Gain  or  loss  to  be  taken  into 
accomit."     (R.  71.) 

The  Commissioner  allowed  the  partnership  a  long- 
term  capital  gain  from  the  sale  to  Chase  in  the 
amount  of  $22,486.36  (recognized  to  the  extent  of 
$11,243.18)  ;  determined  that  the  remaining  gain  from 
the  sale,  in  the  amount  of  $14,182.71,  was  ordinary 
income  to  the  i3artnership  from  the  sale  of  property 
other  than  capital  assets;  and  made  corresponding 
proportionate  adjustments  in  the  individual  income 
of  Herbert  B.  Hatch,  Juanita  O.  Hatch,  and  Herbert 
B.  Hatch,  Jr.,  for  the  taxable  periods  involved,  on 
the  gromid  that  "the  transaction  constituted  a  sale 
by  the  partnership  of  assets  held  pursuant  to  its 
business;  that  the  *  *  *  [accounts  receivable 
and  inventories]  transferred  in  the  sale  were  not 
capital  assets  under  section  117,  Internal  Revenue 
Code,  and  gain  realized  thereon  was  not  long-term 
capital  gain".     (R.  71-72.) 

The  Tax  Court  sustained  the  Commissioner's  defi- 
ciency determinations.     (R.  72-74.) 


SUMMARY   OF   ARGUMENT 

Under  Sections  181,  182  and  183  of  the  Internal 
Revenue  Code  partners  are  required  to  i)ay  tax  in 
their  individual  capacities  on  their  distributive  shares 
of  the  ordinary  income  and  capital  gains  of  the 
partnership,  whether  distributed  to  them  or  not.  Ac- 
cordingly, the  partners  are  taxable  on  the  gain  from 
the  sale  of  partnership  assets  just  as  though  they 
were  the  individual  owners  of  the  partnership  assets; 
in  other  words,  according  to  the  nature  of  the  gain 
on  each  individual  asset,  as  long-term  capital  gain 
recognizable  to  the  extent  of  50  percent  or  as  ordinary 
income.  In  the  present  case  there  was  concededly  a 
sale  of  partnership  assets,  but  taxpayers  are  contend- 
ing that  the  sale  was  in  substance  and  effect  a  sale  of 
their  partnership  interests.  They  make  this  conten- 
tion because  the  sale  of  a  partnership  interest  has  been 
held  to  constitute  the  sale  of  a  single  capital  asset  and 
acceptance  of  the  contention  would  make  taxpayers' 
gain  taxable  as  long-term  capital  gain,  only  50  per- 
cent of  which  is  recognized,  instead  of  partly  as  capi- 
tal gain  and  jiartly  as  ordinary  income. 

The  sale  of  partnership  assets  was  not  transformed 
into  a  sale  of  taxpayers'  partnership  interests  simply 
because  the  sale  covered  most  of  the  assets  of  the 
partnership  business  and  therefore  could  loosely  be 
called  a  sale  of  the  business.  A  partnership  interest 
consists  of  the  right  to  share  in  the  surplus  after  pay- 
ment of  partnership  debts  and  a  sale  of  the  partner- 
ship business  does  not  terminate  that  right.  In  the 
present  case,  for  example,  partial  distributions  of  the 
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proceeds  of  the  sale  were  made  not  less  than  three 
months  after  the  sale  and  from  the  partnership  bank 
account.  Taxpayers,  as  the  partners,  could  have 
started  another  business.  That  they  did  not  choose 
to  do  so,  and  apparently  ultimately  terminated  the 
partnership,  is  no  basis  for  a  conclusion  that  the  sale 
to  Chase  was  of  their  partnership  interests.  The 
sale  of  a  partnership  business  is  merely  a  sale  of 
partnership  assets  in  liquidation  of  assets  of  the 
partnership.  Under  Section  182  the  sale  has  the  same 
effect  as  to  the  partners  as  the  sale  of  a  sole  proprie- 
torship business  to  the  proprietor  thereof.  Such  a 
sale  has  been  held  not  to  be  the  sale  of  a  single  asset 
consisting  of  the  business  but,  instead,  is  to  be  com- 
minuted into  its  fragments  and  matched  against  the 
definitions  contained  in  Section  117  covering  the  sale 
of  capital  assets. 

None  of  the  decisions  relied  upon  by  taxpayers 
gives  any  real  support  to  their  position.  Most  of  the 
cases  involved  what  was  concededly  the  sale  of  a  part- 
nership interest  from  one  partner  to  another,  not  the 
sale  of  a  partnership  business.  Only  two  cases  in- 
volved the  sale  or  exchange  of  a  partnership  business 
and  they  were  both  cases  in  which  the  partners  in- 
corporated their  business.  In  one  of  the  cases,  Com- 
missioner V.  Whitney,  169  F.  2d  562  (C.  A.  2d),  cer- 
tiorari denied,  335  U.  S.  892,  the  transaction  was  not 
regarded  as  a  sale  or  exchange  of  a  single  capital  as- 
set. In  the  other  case,  TJiornley  v.  Commissioner, 
147  F.  2d  416  (C.  A.  3d),  the  question  was  as  to  what 
one  of  the  partners  had  exchanged  for  the  stock  he  re- 
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ceived  in  the  corporation.  It  was  held  that  he  had 
exchanc^ed  his  partnership  interest  for  the  stock,  but 
in  vi(^w  of  the  more  recent  decision  of  the  same  cir- 
cuit in  Randolph  Products  Co.  v.  Manning,  176  F.  2d 
190,  it  is  clear  that  the  Thornley  decision,  if  not  now 
incorrect,  should  be  limited  in  its  application  to  the 
precise  question  there  presented  for  decision. 

Taxpayers  are  in  no  better  position  even  if  it  be 
assumed  that  the  Thornley  decision  is  to  be  accepted 
as  authority  for  a  conclusion  that  the  sale  of  a  part- 
nership business  may  constitute  the  sale  of  the  part- 
ners' partnership  interests.  What  was  regarded  as  an 
exchange  of  a  partnership  interest  for  stock  in  the 
Thornley  case  was  an  exchange  of  the  taxpayers' 
interest  in  the  entire  business  as  a  going  concern,  in- 
cluding good  will.  A  partnership  interest  is  no  less 
than  an  interest  in  the  business  as  already  established 
as  a  going  concern  and  no  interest  of  that  type  was 
transferred  in  the  instant  case.  The  sale  here  was 
only  of  personal  jjroperty,  thus  excluding  the  garage 
in  w^hich  the  business  was  conducted  and  which  ap- 
parently was  rented,  and,  more  importantly,  excluded 
essential  elements  of  the  business  as  a  going  concern — 
the  name  of  the  business,  good  will  and  the  General 
Motors  franchise  under  which  the  business  was  op- 
erated. All  that  happened  here  was  that  the  partner- 
ship sold  assets  sufficient  to  enable  the  purchaser  to 
set  up  a  similar  business.  Accordingly,  even  if  the 
sale  of  a  partnership  business  may  in  some  cases  con- 
stitute a  sale  of  the  partners'  partnership  interests, 
this  is  not  such  a  case. 
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ARGUMENT 

The  sale  was  of  partnership  assets,  not  of  taxpayers' 
partnership  interests 

The  Tax  Court  held  that  the  sale  to  Chase  was  a 
sale  by  the  partnership  of  assets  of  the  partnership. 
(R.  72-74.)  Taxpayers,  the  three  partners  (one  of 
whom  is  deceased),  contend  that  the  sale  was  a  sale 
by  them  of  their  interests  in  the  partnership.  (Br. 
8-18.)  The  reason  for  the  contention  is  that  a  sale 
of  a  partnership  interest  is  a  sale  of  a  capital  asset 
and,  if  this  was  such  a  sale,  the  gain  on  the  sale  was 
all  long-term  capital  gain  and  only  50  per  cent  of  it 
is  taxable  to  taxpayers  under  Section  117  of  the  In- 
ternal Revenue  Code  (Appendix,  infra).  On  the 
other  hand,  if  the  sale  was  of  assets  of  the  partner- 
ship, as  the  Tax  Court  held,  the  gain  on  the  sale  is 
taxable  to  taxpayers  according  to  the  nature  of  the 
gain  to  the  partnership  on  each  asset  sold,  with  the 
result  that  only  $22,486.36  (recognized  to  the  extent 
of  $11,243.18)  was  long-term  capital  gain  and  $14,- 
182.71  was  ordinary  income. 

A  partner's  liability  for  tax  on  the  gain  from  a 
sale  of  partnership  assets  according  to  the  nature  of 
the  gain  on  each  asset  results  from  express  statutory 
provisions  dealing  with  partnership  income.  Section 
181  of  the  Code  (Appendix,  infra)  provides  that  in- 
dividuals carrying  on  business  in  partnership  shall  be 
liable  for  income  tax  only  in  their  individual  capacity. 
Section  183  (Appendix,  infra)  provides  that  the  net 
income  of  a  partnership  shall  be  computed  in  the  same 
manner  and  on  the  same  basis  as  in  the  case  of  an 
individual,  with  exceptions  which  include  the  segre- 
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gation  of  capital  gains  and  losses.  The  subject  of 
capital  gains  is  covered  by  Section  117,  which,  among 
other  things,  defines  ''capital  assets"  and  provides  for 
recognition  of  100  per  cent  of  the  gain  on  a  sale  or 
exchange  of  a  capital  asset  held  for  not  more  than 
six  months  and  for  recognition  of  only  50  per  cent 
of  the  "long-term  capital  gain",  consisting  of  gain 
from  the  sale  or  exchange  of  a  capital  asset  held  for 
more  than  six  months.  Section  182  (Appendix, 
infra) ^  entitled  "Tax  of  Partners",  provides: 

In  computing  the  net  income  of  each  jjart- 
ner,  he  shall  include,  whether  or  not  distribu- 
tion is  made  to  him — 

(a)  As  part  of  his  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for 
not  more  than  6  months,  his  distributive  share 
of  the  gains  and  losses  of  the  partnership  from 
sales  or  exchanges  of  capital  assets  held  for 
not  more  than  6  months. 

(b)  As  part  of  his  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  6  months,  his  distributive  share  of 
the  gains  and  losses  of  the  partnership  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  6  months. 

(c)  His  distributive  share  of  the  ordinary 
net  income  or  the  ordinary  net  loss  of  the  part- 
nership, computed  as  provided  in  section 
183  (b). 

Accordingly,  the  partnership  is  treated  only  as  an 
accounting  entity  and  the  net  income  and  capital 
gains  "of  the  partnership"  are  taxed  to  the  individ- 
ual partners  as  though  they  were  the  individual  own- 
ers of  the  partnership  assets.     See  Commissioner  v. 
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Whitney,  169  F.  2d  562  (C.  A.  2d),  certiorari  de- 
nied, 335  U.  S.  892.  The  nature  of  the  gain  on  a  sale 
of  assets  of  the  partnership  is  determined  according 
to  the  nature  of  the  individual  assets  sold,  just  as  in 
the  case  of  a  sale  by  an  individual,  and  the  resulting 
capital  gain  and  ordinary  income  of  the  partnership 
are  taxable  to  the  partners  as  capital  gain  and  ordi- 
nary income  respectively. 

It  should  perhaps  be  emphasized  at  this  point  that, 
when  the  sale  is  of  assets  of  the  partnership,  it  is  im- 
material whether  the  sale  is  regarded  as  made  by  the 
partnership  or  hy  the  partners  as  individuals.  If 
the  partners  are  regarded  as  the  o^\^lers  of  the  part- 
nership assets,  they  of  course  as  individuals  would  be 
taxable  on  their  gain  on  each  asset  sold  according  to 
whether  the  gain  was  capital  gain  or  ordinary  income. 
What  Section  182  does  is  to  make  the  partners  taxable 
in  the  same  manner,  as  individuals,  on  capital  gain 
and  ordinary  income  "of  the  partnership". 

Taxpayers  concede  (Br.  9),  as  they  must,  that  the 
instant  sale  was  of  assets  of  the  partnership.  The 
bill  of  sale  (R.  56-59)  states  that  the  sale  is  of  "the 
following  described  personal  property"  (R.  56)  and 
describes  that  property  as  follows   (R.  56-57)  : 

All  that  property  set  forth  and  described  in 
the  Inventories  listing  said  personal  property — 

(1)  Parts  Department  Inventory  consisting 
of  165  pages. 

(2)  Accessory  Department  and  Miscellaneous 
Merchandise  consisting  of  18  pages. 

(3)  Gas,  Oil  and  Grease  Inventory  consist- 
ing of  one  page. 
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(4)  Duco  Material   Inventory  consisting  of 
5  pages. 

(5)  Work  in  Process  &  Sublet  Repairs  con- 
sisting of  5  pages. 

(6)  Tire   Department   Inventory   consisting 
of  6  pages. 

(7)  Machinery  and  Shop  Equipment  consist- 
ing of  19  pages. 

(8)  Parts  &  Accessory  Equipment  consisting 
of  one  page. 

(9)  Furniture   &   Fixtures   consisting   of   7 
pages. 

(10)  Service  Cars  (7)  consisting  of  one  page. 

(11)  Other  Fixed  Assets,  consisting  of  one 
page. 

(12)  New  Cars  (4)  consisting  of  one  page. 

(13)  New  Car  Freight  and  Handling  plus 
Increment  consisting  of  one  page. 

(14)  Used  Cars  (13)  consisting  of  one  page. 

The  Tax  Court  found  (R.  70)  that  the  sale  covered- 
all  of  the  assets  of  the  partnership  except  the 
General  Motors  franchise,  two  automobiles,  cash 
in  a  substantial  amount,  and  the  partnership 
name. 
It  may  also  be  noted  that  the  sale  did  not  cover  the 
good  will  of  the  business  nor  any  real  property  and 
therefore  not  the  garage  in  which  the  business  was 
conducted. 

It  should  follow  without  any  argument  that,  as  to 
the  sale,  the  tax  consequences  to  taxpayers  are  the 
tax  consequences  to  the  partnership.  Section  182  re- 
quires taxpayers,  the  partners,  to  include  the  ordinary 
net  income  and  capital  gains  of  the  partnership  in 
their  gross  income,  just  as  they  would  be  required 
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to  do  if  they  were  the  owners  of  the  assets  sold,  and 
the  statute  makes  no  distinction  between  a  sale  of  a 
small  portion,  most,  or  all  of  the  assets  of  the 
partnership. 

Taxpayers  contend,  however,  that  in  ''substance 
and  effect"  the  sale  was  of  their  partnership  in- 
terests. (Br.  8.)  The  first,  and  most  obvious, 
answer  to  that  contention  is  that  the  sale  was  in 
actuality  and  substance  a  sale  of  partnership  assets 
the  effect  of  which  is  controlled  by  Section  182.  The 
second  answer  is  that,  even  if  it  were  not  for  the 
express  statutory  provisions,  the  sale  could  not  prop- 
erly be  construed  as  having  the  substance  and  effect 
of  a  sale  of  taxpayers'  partnei^hip  interests. 

Taxpayers'  position  seems  to  be  that  the  sale  was 
of  their  partnership  interests  because,  as  a  result 
of  the  sale  of  most  of  the  assets  of  the  partnership, 
they  terminated  their  interest  in  the  partnership 
"business"  and  in  the  partnership  (see  Br.  9,  18-21, 
24),  although  they  also  argue  that  the  sale  was  of 
the  business  ''as  a  going  concern"  (Br.  12).  Neither 
the  termination  of  taxpayers'  interest  in  the  business 
nor  the  termination  of  their  interest  in  the  partner- 
ship, the  latter  of  which  occurred  not  less  than  three 
months  after  the  sale,  has  any  bearing  on  the  ques- 
tion of  what  was  sold  to  Chase.  Had  all  of  the  part- 
nership assets  been  sold  piecemeal,  instead  of  to  one 
person,  taxpayers  could  not  possibly  deny  the  ap- 
plicability of  Section  182  even  though  the  sales 
resulted  in  termination  of  their  interests  in  the  busi- 
ness and  in  a  termination  of  the  partnership.  The 
mere  fact  that  most  of  the  assets  were  sold  to  one 
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person,  and  that  the  sale  may  therefore  perhaps  be 
termed  a  sale  of  the  "business",  does  not  establish 
that  the  sale  was  of  taxpayers'  partnership  interests. 
The  sale  of  a  partnershi])  business  does  not  per  se 
terminate  a  partnership  nor  the  partners'  interests  in 
the  partnership.  It  did  not  do  so  in  this  case.  While 
taxpayers  argue  that  it  did  (Br.  18-21),  the  facts 
found  by  the  Tax  Court  show  differently.  The  Tax 
Court  found  that  the  proceeds  of  the  sale  were  de- 
posited in  the  partnership  bank  account  and  that 
partial  distributions  therefrom  were  made  beginning 
in  June,  1944,  which  was  three  months  after  the  sale. 
(R.  71.)  If  the  partnership  was  later  terminated,  it 
was  b}'  voluntary  act  of  the  partners,  who  could  have 
continued  the  partnership  by  engaging  in  some  other 
business.  The  result  of  the  sale  of  the  "business" 
was^imjDly  to  liquidate  partoership  assets^  , After  thfi^-  , 
SR\eJ)^^^bordmgW,^L7.dl{r%t' iliki  ^'^UblliUbT'^tould  ■ 
sisting  of  their  interest  in  the  surplus  and  profits 
of  the  partnership,  including  the  proceeds  from  the 
sale.  Accordingly,  the  sale  of  the  "business"  could 
not  have  constituted  the  sale  of  taxpayers'  partner- 
ship interests. 

Section  182  requires  that  the  sale  of  a  partnership 
business  be  treated  in  the  same  manner  as  the  sale 
of  a  sole  proprietorship  business  which,  as  the  Second 
Circuit  stated  in  Williams  v.  McGowan,  152  F.  2d 
570,  is  not  to  be  treated  as  the  sale  of  a  single  piece 
of  property  l)iit  is  "to  be  comminuted  into  its  frag- 
ments" (p.  572)  and  matched  against  the  definition 
in  Section  117    (a)    (1)   to  determine  what  part  of 
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the  i^aiii  on  the  sale  is  capital  gain  and  what  part 
ordinary  income.  A  sale  of  partnership  assets,  even 
of  the  entire  husiness  as  a  going  concern,  is  still  a 
sale  of  partnership  assets.  The  sale  is  necessarily 
made  hy  either  the  i)artnership  or  the  partners  as 
owners  of  the  partnership  assets.  If  the  sale  is  re- 
garded as  made  by  the  partners  as  the  owners  of  the 
assets  (which  taxpayers  will  deny),  the  partners' 
position  as  individuals  is  no  different  from  the  posi- 
tion of  a  sole  proprietor.  If  the  sale  is  not  regarded 
as  made  by  the  partners  as  owners  of  the  partnership 
assets,  the  sale  is  necessarily  made  by  the  partner- 
ship and  Section  182  requires  partners  to  pay  tax  on 
the  capital  gain  and  ordinaiy  income  "of  the  partner- 
ship" and  thus  to  pay  tax  on  the  gain  on  the  sale 
of  an}'  and  all  assets  of  the  partnership  according  to 
the  nature  of  the  gain  on  the  individual  assets. 

With  the  exception  of  Thornley  v.  Commissiofier, 
147  F.  2d  116  (C.  A.  3d),  which  we  shall  discuss 
later,  and  Commissioner  v.  Whitney,  supra,  which 
really  su])ports  our  position  rather  than  taxpayers' 
and  will  also  be  discussed  later,  the  decisions  upon 
which  taxpayers  rely  for  their  contention  that  the 
instant  sale  was  of  their  partnership  interests  do  not 
relate  to  the  tax  consequences  of  a  sale  of  partnership 
assets  or  of  a  partnership  business.  The  cases  all 
involved  what  was  concededly  the  sale  of  a  partner- 
ship interest,  by  one  partner  to  another  person  who 
either  already  was  or  became  a  partner,  and  the  ques- 
tion was  as  to  the  effect  of  the  sale  of  the  partnei^hip 
interest.     See  Commissioner  v.  Lehman,   165   F.   2d 
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383  (C.  A.  2d),  certiorari  denied,  334  U.  S.  819; 
Commissioner  v.  Smith,  173  F.  2d  470  (C.  A.  5th), 
certiorari  denied,  338  U.  S.  818;  Commissioner  v. 
Shapiro,  125  F.  2d  532  (C.  A.  6th) ;  Commissioner  v. 
Estate  of  Gartling,  170  F.  2d  73  (C.  A.  9th) ;  Ford  v. 
Commissioner,  6  T.  C.  499;  and  Humphrey  v.  Com- 
missioner, 32  B.  T.  A.  280.  There  are  other  cases  to 
the  same  effect,  but  of  the  Court  of  Appeals  decisions 
only  the  Lehman,  Smith  and  Shapiro  cases,  supra, 
discuss  the  subject."  The  decisions  all  merely  con- 
stitute a  rejection  of  the  Commissioner's  contention 
that  the  sale  of  a  partnership  interest  is  nothing  more 
than  a  sale  of  the  selling  partner's  undivided  interest 
in  the  individual  assets  of  the  partnership,  the  Com- 
missioner having  urged  accei)tance  of  the  theory,  siiice 
accepted  for  other  tax  purposes  (see  Commissioner  v. 
Whitney,  supra;  and  Randolph  Products  Co.  v. 
Manning,  176  F.  2d  190  (C.  A.  3d)),  that  a  partner- 
ship is  an  aggregation  of  individuals  rather  than  a 
legal   entity.     In   the   Lehman,   Smith    and   Shapiro 

^This  Court's  decision  in  Coiiunif'^io'iier  v.  Estate  of  Garfling^ 
supra,  merely  affirmed  per  curiam-  on  the  authority  of  the  Court's 
prior  decision  in  Stilgenhaur  v.  United  States,  115  F.  2d  283,  which 
did  not  however  expressly  hold  that  a  sale  of  a  partnership  interest 
is  a  sale  of  a  capital  asset.  Umted  States  v.  Shapiro.  178  F.  2d  459, 
which  is  not  cited  by  taxpayer,  is  a  case  similar  to  the  others  in 
which  the  Eighth  Circuit,  without  discussion  of  the  question  in- 
volved, merely  followed  what  was  stated  to  be  the  overwhelming 
weight  of  authority.  Long  v.  Commissioner,  173  F.  2d  471  (C.  A. 
5th),  certiorari  denied.  338  U.  S.  818,  is  another  similar  case  J'ot 
cited  by  taxpayer.  On  the  pertinent  point,  that  case  was  decided 
by  reference  to  the  same  court's  decision  in  ('omtniK^ionprw  Smith, 
.'<vora. 
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cases  supra'  the  cases  \Yhich  discussed  the  subject, 
the  rejection  of  the  Commissioner's  contention  was 
based  on  statements  to  the  effect  that  a  partner  has 
no  individual  property  right  in  specific  assets  of  the 
partnership  and  that,  instead,  a  partner's  interest  in  the 
partnership  or  in  the  partnership  assets  is  "his  share 
of  the  profits  and  surplus''  (Commissioner  v.  Leh- 
man, supra,  p.  385),  "his  share  in  the  surplus,  after 
the  partnership  debts  are  paid  and  after  the  partner- 
ship accounts  are  settled"  (Commissioner  v.  Shapiro, 
supra,  p.  535)  and  "in  a  proper  i^roportion  of  the 
surplus  of  the  whole  after  payment  of  debts,  in- 
cluding the  amounts  due  the  other  partners"  (Com- 
missioner Y.  Smith,  supra,  ]).  470).  In  the  Smith 
case,  supra,  it  was  added  that  (p.  470) — 

The  taxpayer  [])y  his  sale  of  a  partnership 
interest]  here  sold  an  intangible  asset  or  chose 
in  action,  not  his  interest  in  the  specific  assets 
of  the  firm     "     *     *. 

Taxpayers  are  not  aided  by  the  holding  in  these 
cases  that  the  sale  of  a  partnership  interest  is  more 
than  the  sale  of  an  undi\dded  interest  in  the  partner- 
ship assets.  That  holding  implies  that  a  sale  of  part- 
nership assets  is  not  a  sale  of  a  partnership  interest, 
whereas  taxpayers  are  contending  that  it  is  in  this 
case. 

If  a  partner  has  no  individual  property  right  in 
the  specific  assets  of  the  partnership  (as  distinguished 
from  the  undivided  interest  he  has  with  the   other 

"  All  references  to  the  Shapiro  case,  supra,  are  to  Comiiiissioner 
V.  SJmpiro.  125  F.  2d  532  (C.  A.  6th),  as  distinguished  from  the 
decision  of  the  Eighth  Circuit  in  United  States  v.  Shapiro,  supra. 
mentioned  in  fn.  2. 
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partners)  and  his  interest  is  only  in  the  surplus  after 
payment  of  partnership  debts,  as  the  above-discussed 
cases  hold,  it  must  necessarily  follow  that  a  partner's 
interest  is  in  the  partnership  as  an  entity.  See  Com- 
missioner V.  Whitney,  supra.  If  the  partnership  is  in 
business,  the  partner's  interest  includes  the  right  to 
share  in  the  profits  and  surplus  of  the  business  tvith 
all  of  its  assets  as  a  going  concern,  including  its  name 
and  its  good  irill.  That  is  what  is  ordinarily  trans- 
ferred u])on  the  sale  of  a  partnership  interest  by  one 
of  the  i)artners  to  a  purchaser  who  either  already  is 
or  who  Ijecomes  a  i^artner.  Thus,  in  the  Shapiro 
case,  supra,  where  there  were  two  partners  each  own- 
ing a  50  per  cent  interest  in  the  partnership  and  one 
partner  sold  out  to  the  other,  the  Sixth  Circuit  stated 
as  follows  (p.  535)  : 

The  only  question  presented  on  the  record  is 
whether  the  sale  of  the  assets  of  a  partnership 
as  a  going  concern  is  the  sale  of  a  capital 
asset     *     *     *^ 

Petitioner  presses  the  point  that  the  issue  de- 
pends primarily  upon  the  extent  to  which  a 
partnership  is  to  be  regarded  as  an  entity,  sepa- 
rate and  apart  from  its  members.  In  our  opin- 
ion, a  decision  of  this  more  or  less  troublesome 
question  would  throw  no  light  on  the  present 
controversy.  The  case  must  be  viewed  as 
though  the  entire  assets  of  the  partnership  with 
its  value  as  a  going  concern  added  were  sold. 
The  fact  that  a  one-half  interest  in  the  partner- 
ship assets  and  its  good  will  only  were  sold  has 
nothing  to  do  with  the  issue,  and  the  further 
fact  that  the  sale  was  from  one  partner  to 
another  has  no  more  to  do  with  the  question 
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than  if  the  sale  had  been  made  to   a   stran- 
ger.    *     *     * 

*  *  *  •jfr  * 

The  decision  must  turn  on  the  meaning  of 
the  phrase,  "capital  assets"  as  that  phrase  is 
ordinarily  understood.  The  term  is  not  used 
in  any  technical  sense,  but  in  its  natural  and 
ordinary  signification,  and  construing  the 
phrase  as  used,  it  means  all  capital  invested 
plus  all  surplus  accounts  or  undivided  profits 
left  in  the  business  for  the  purpose  of  accumu- 
lating and  being  used  in  the  business  and.  in 
addition  such  good,  tvill  as  had  been  established 
and  accumulated  over  the  years  of  its  existence. 
The  present  partnership  was  dissolved  by  the 
sale  under  the  fundamental  principle  that  every 
change  in  the  personnel  of  a  firm  works  dis- 
solution, and  that  an  existing  partnership  is 
terminated  and  a  new  partnership  formed 
whenever  a  partner  retires  or  a  new  one  is  ad- 
mitted, but  where,  as  here,  there  is  a  sale  of  a 
part  interest  in  the  partnership  as  a  going  con- 
cern, no  change  is  wrought  in  the  character  of 
the  property  sold.     [Italics  supplied.] 

While  this  case  reflects  what  the  sale  of  a  partnership 
interest  covers,  it  should  be  noted  that  the  case  does 
not  hold  that  the  sale  of  a  partnership  business  by 
the  partnership  (or  by  all  of  the  partners)  termi- 
nates the  partnership  interests  of  the  partners  and 
constitutes  a  sale  of  those  interests.  The  sale  in  the 
Shapiro  case  was  of  a  partnership  interest  by  one 
partner  to  the  other,  and  the  sale  naturally  had  the 
effect  of  terminating  the  selling  partner's  partner- 
ship interest.     That  a  sale  of  the  partnership  busi- 
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iiess  by  the  partnership  (or  by  all  of  the  partners) 
does  not  have  that  effect  is  implicit  in  the  statement 
of  the  court  that  a  partner's  interest  is  "his  share  in 
the  surplus  after  the  partnership  debts  are  paid  and 
after  the  partnership  accounts  are  settled". 
(P.  535.) 

Of  all  the  cases  relied  upon  by  taxpayers,  only 
Thornley  v.  Commissioner,  supra,  and  Commissioner 
V.  Whitney,  supra,  involved  the  sale  of  a  partnership 
business  by  the  partnership  (or  by  all  of  the  part- 
ners). Taxpayers  ignore  the  result  reached  in  the 
Whitney  case  and  place  their  principal  reliance  upon 
the  Thornley  decision.  In  the  latter  case  an  ad- 
vertising business  conducted  as  a  partnership  under 
the  name  of  "N.  W.  Ayer  &  Son"  was  incorporated 
under  the  name  of  "N.  W.  Ayer  &  Son,  Incorpo- 
rated" (p.  417),  with  the  partners  each  receiving 
their  proportionate  share  of  the  stock  issued  by  the 
corporation.  Upon  a  sale  of  some  of  such  stock  by 
the  taxpayer,  the  amount  of  his  recognizable  gain 
depended  upon  his  holding  period  on  the  stock  and 
he  was  entitled  to  tack  onto  his  holding  period  on 
the  stock  the  period  for  which  he  had  held  the  prop- 
erty exchanged  for  the  stock.  The  taxpayer  con- 
tended that  the  j^roperty  he  exchanged  for  the  stock 
was  his  partnership  interest  and  the  Tax  Court  held 
that  the  property  exchanged  was  his  interest  in  the 
specific  assets  of  the  partnership.  The  Third  Cir- 
cuit viewed  the  case  as  presenting  a  question  on 
the  evidence  and  decided  the  case  accordingly,  holding 
that  (pp.  421,  422)  : 
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From  the  above  it  is  clear  that  the  subject 
matter  of  the  direct  exchange  between  the 
partnership  and  the  corporation  was  the  part- 
nership interest  in  the  entire  business  and  its 
physical  assets,  real  and  personal  and  good 
will  as  a  going  concern. 

***** 

Simply  stated,  what  happened  here  was  an 
incorporation  by  the  partners  of  their  partner- 
ship business.     *     *     * 

***** 

Here  clearly  the  petitioner  and  his  co- 
partners acting  in  concert  gave  up  his  partner- 
ship interest  in  exchange  for  the  stoek  of  the 
corporation. 

The  Thornley  decision  gives  a  semblance  of  support 
to  taxpayers'  general  position  that  the  sale  of  a 
partnership  business  may  (not  does)  constitute  the 
sale  of  the  partners'  partnership  interests,  but  the 
case  not  only  is  distinguishable  from  the  present  case 
in  an  important  respect,  as  we  shall  show  presently, 
but  it  is  a  decision  which  should  be  limited  in  its 
application.  The  question  there  presented  was  simply 
what  the  taxpayer  as  an  individual  had  exchanged  for 
the  stock.  If  he  had  no  individual  interest  in  the 
assets  of  the  partnership  (as  the  other  cases  dis- 
cussed above  hold),  on  the  facts  of  the  case  he  neces- 
sarily could  only  have  exchanged  his  interest  in  the 
firm,  which  is  what  the  Thornley  decision  assumed  to 
be  a  partnership  interest.  The  Third  Circuit,  which 
decided  the  Thornley  case,  has  since  held  that  the 
partners  are  the  individual  owners  of  the  partnership 
assets  and  that  a  partnership  is  not  a  legal  entity. 
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In  Randolph  Products  Co.  v.  Manning,  supra,  the 
Third  Circuit  had  before  it  a  case  in  which  the  corpo- 
rate taxpayer's  stock  was  all  owned  by  a  husband  and 
wife  who  were  also  members  of  a  partnership  from 
which  the  corporation  received  rent.  The  question 
was  whether  the  rent  received  by  the  corporation 
from  the  partnershix3  was  personal  holding  company 
income  within  the  meaning  of  Section  502  (f)  of  the 
Code  as  having  been  received  from  "an  individual 
entitled  to  the  use  of  the  property."  The  Third 
Circuit  stated  (pp.  192-193) : 

The  crux  of  tlie  taxpayer's  position  is  that 
(1)  a  partnership  is  a  separate  and  distinct 
business  unit  or  entity;  (2)  where  a  partner- 
ship is  a  tenant  it  is  the  partnership  which 
is  "entitled  to  the  use  of  the  prop- 
erty;"    *     *     * 

We  cannot  subscribe  to  the  taxpayer's  view. 
Under  both  the  Internal  Revenue  Code  and  the 
applicable  local  law  a  partnership  is  not  an 
entity  separate  and  distinct  from  the  individual 
partners. 

While  it  is  true  that  the  Code  for  certain  in- 
formational and  accounting  purposes  requires 
the  filing  of  partnership  returns  the  partner- 
ship is  merely  a  tax  computing  unit  and  is  not 
a  taxpayer  or  a  taxable  entity.     *     *     * 

The  concept  of  a  partnership  as  an  entity, 
owning  property  apart  from  its  partners  was 
rejected  by  the  Second  Circuit  in  Commissioyier 
Y.' Whitney,  1948,  169  F.  2d  562,  certiorari  de- 
nied 335  U.  S.  892,  *  *  *.  In  that  case 
losses  sustained  on  the  sale  of  partnership  as- 
sets to  a  corporation  controlled  by  the  partners 
and  organized  by  them  to  take  over  the  part- 
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nership  business  were  held  non-deductible  un- 
der Section  24  (b)  (1)  (B)  of  the  Internal 
Revenue  Code  which  disallows  losses  between 
''an  individual"  who  owns  more  than  50  per- 
cent of  a  corporation's  stock,  and  such  corpora- 
tion, except  in  the  case  of  distributions  and 
liquidations. 

The  Court  in  the  Whitney  case  held  that 
neither  the  revenue  laws  nor  the  Uniform  Part- 
nership Act  (effective  in  New  York)  contained 
the  slightest  basis  for  recognition  of  the  part- 
nership as  a  taxable  entity.     *     *     * 

***** 

After  an  exhaustive  review  of  the  subject  the 
Court  stated  its  conclusion  as  follows,  169  F. 
2d  at  page  568:  ''There  is  no  doubt  that  gen- 
erally speaking  under  the  tax  law  we  must  ap- 
proach the  partnership  as  an  association  of 
individuals  who  are  co-owners  of  its  specific 
property  and  who  are  taxed,  while  the  partner- 
ship is  not." 

We  deem  the  Whitney  case  analogous  to  the 
situation  here  joresented  and  we  subscril^e  to 
the  holding  therein.  Any  further  discussion 
would  be  repetitious  in  view  of  the  compre- 
hensive analysis  made  by  the  Second  Circuit. 
Accordingly  we  are  of  the  opinion  that  the 
income  of  a  corporation  derived  exclusively 
from  the  rental  of  its  property  to  a  partner- 
ship consisting  of  husband  and  wife  who  own 
all  of  the  corporation's  capital  stock  is  "per- 
sonal holding  company  income"  within  the 
meaning  of  Section  502  (f). 

Accordingly,  the  Third  Circuit  has  now  adopted  the 
view  which  it  rejected  in  the  Thornley  case — that  a 
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partnership  is  not  a  legal  entity  but,  instead,  the 
partners  are  the  individual  owners  of  the  partner- 
ship property.  The  Thornleij  decision,  if  not  now 
incorrect  under  the  same  court's  decision  in  Bandolph 
Products  Co.  V.  Manning,  supra,  certainly  at  least 
must  be  limited  in  its  application  to  the  question  in- 
volved in  the  Thornley  case,  which  w'as  simply  what 
the  taxpayer  as  an  individual  had  exchanged  for  the 
stock. 

The  Wliitneij  decision  of  the  Second  Circuit,  which 
taxpayers  cite  but  do  not  discuss  (Br.  14)  and  which 
was  relied  upon  by  the  Third  Circuit  in  Randolph 
Products  Co.  V.  Manning,  supra,  is  opposed  to  tax- 
payers' contention  that  the  sale  of  a  partnership  busi- 
ness constitutes  the  sale  of  a  single  capital  asset.  In 
the  Whitney  case,  as  in  the  Thornley  case,  the  part- 
ners incorporated  their  business.  In  the  assets  trans- 
ferred by  the  firm  to  the  corporation  certain  securi- 
ties showed  a  gain  in  value  over  their  cost,  w^hile 
others  showed  a  loss,  and  the  partnership  had  both 
long-term  and  short-term  capital  losses.  The  inquiry 
was  whether  the  capital  losses  of  the  partnership 
w^ere  deductible  by  the  partners.  Because  Section  24 
(b)  (1)  (B)  of  the  Code  (26  U.  S.  C.  1946  ed.,  Sec. 
24)  prohibits  any  deduction  for  losses  from  sales  or 
exchanges  of  property  between  an  individual  and  a 
corporation  w^hose  stock  is  more  than  50  per  cent 
owned  by  or  for  him,  the  taxpayer-partners  contended 
that  the  partnership  was  an  entity,  owning  and  trans- 
ferring property  apart  from  its  partners,  and  that, 
therefore.  Section  24  (b)  (1)  (B)  did  not  prohibit 
the  deductions.     The  Second  Circuit  held  otherwise 
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in  an  opinion  which  discussed  the  subject  at  length. 
As  to  its  decision  in  the  Lehman  case,  on  which  tax- 
payer relies  and  which  we  have  already  mentioned, 
the  court  stated  (pp.  567-568)  : 

That  case  applied  the  unitary  concept  of  a 
partnership  to  the  extent  of  reaching  a  result 
which,  we  agree,  was  in  line  with  ordinary 
business  conceptions  and  the  there  practical 
statutory  intent.     *     *     * 

*  *  *  However  justified  we  have  been  in 
following  business  j^ractices  to  treat  a  share  of 
the  firm  itself  apart  from  the  individual  in- 
terests, Commissioner  of  Internal  Revenue  v. 
Lehman,  supra,  we  cannot  find  justification  in 
the  precedents  and  the  statute  for  carrying  the 
rule  so  far  as  to  apply  it  by  analogy  to  the 
ownership  of  specific  property  or  to  disregard 
the  direct  specifications  of  individual  owner- 
ship of  partnership  property.     *     *     * 

Thus  the  Whitney  case  was  a  case  of  the  sale  of  a 
partnership  business  in  which  the  sale  was  recognized 
as  being  of  the  assets  of  the  partnership  (not  of  the 
partners'  partnership  interests)  and  the  partners 
were  assumed  to  be  taxable  on  the  partnership  assets 
according  to  the  nature  of  the  gain  or  loss  on  each 
asset  but  were  not  entitled  to  deductions  for  capital 
losses  on  the  sale  because  of  the  specific  prohibition 
of  Section  24  (b)  (1)  (B). 

Up  to  this  point  we  have  been  discussing  taxpayers* 
general  position  that  the  sale  of  a  partnership  busi- 
ness constitutes  a  sale  of  the  partners'  partnership 
interests.  Since  the  sale  of  a  partnership  business  is 
nothing  more  than  a  sale  of  partnership  assets  and 
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does  not  terminate  a  partner's  status  as  a  partner, 
the  sale  is  necessarily  of  partnership  assets,  not  of 
the  partners'  partnership  interests,  and  the  tax  con- 
sequences are  that,  by  virtue  of  the  express  provisions 
of  Section  182  of  the  Code,  the  partners  are  taxable 
on  the  gain  from  the  sale  as  though  they  were  the 
individual  owners  of  the  partnership  assets.  Regard- 
less of  whether  they  actually  are  or  not,  that  con- 
clusion, as  we  have  attempted  to  show,  is  in  no  wa}^ 
inconsistent  with  the  decisions  holding  that  the  sale 
of  a  partnership  interest  by  one  partner  to  another 
constitutes  the  sale  of  a  single  capital  asset. 

If  it  nevertheless  be  assumed,  on  the  basis  of  the 
Thornley  decision,  that  the  sale  of  a  partnership  busi- 
ness may  constitute  a  sale  of  the  partners'  partner- 
ship interests,  it  then  becomes  important  to  determine 
when  the  sale  of  a  partnership  business  constitutes  a 
sale  of  the  partnership  interests.  As  already  stated, 
if  the  partners  are  not  regarded  as  the  individual 
owners  of  the  partnership  assets,  their  partnership 
interests  necessarily  consist  of  an  interest  in  the 
partnership  firm  as  an  entity  (in  line  wi-th  the  earlier 
cases,  as  distinguished  from  the  Whitney  case  and 
RmidoJph  Products  Co.  v.  Manning,  supra)  and, 
hence,  of  a  right  to  share  in  the  profits  and  surplus 
of  a  firm  as  a  going  concern  with  assets,  a  name  and 
good  will  That  much  is  evident  from  the  Shapiro 
decision,  supra.  The  Thornley  decision  is  consistent 
with  the  Shapiro  case  in  that  comiection,  for  in  the 
Thornley  case  the  transfer  from  the  partnership  to 
the  corporation  was  of  the  following  (p.  418) : 
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the  entire  plant,  property,  machinery,  equip- 
ment, fixtures,  business  and  good  will  of  the 
N.  AV.  Ayer  &  Son  partnership  including  all 
book  accounts  and  accounts  receivable  outstand- 
ing, contracts,  copyrights,  trade  marks,  claims, 
causes  of  action,  and  all  rights  and  all  assets 
and  property  of  any  hind  or  nature  whatsoever 
helonging  or  appertaining  to  the  said  partner- 
ship and  to  the  business  thereof,  subject,  how- 
ever, to  all  the  adjustments  to  be  made  as  more 
fully  set  forth  in  said  Agreement  of  April  23rd, 
1929,  and  further  subject  to  all  outstanding 
liabilities  and  indebtedness  of  said  partnership, 
which  the  said  corporation,  N.  W.  Ayer  & 
Son,  Incorporated,  hereby  assumes,  *  *  * 
[Italics  supplied.] 

Moreover,  in  the  Thornley  case  it  appears  that  the 
court  regarded  the  following  conclusion  as  factually 
decisive  (p.  421)  : 

From  the  above  it  is  clear  that  the  subject 
matter  of  the  direct  exchange  between  the 
partnership  and  the  corporation  was  the  part- 
nership interest  in  the  entire  business  and  its 
physical  assets,  real  and  personal  and  good  will 
as  a  going  concern. 

Contrary  to  taxpayers'  contention  (Br.  12-13),  the 
instant  sale  was  not  of  their  interests  in  the  part- 
nership firm  as  a  going  concern.  The  business  of  the 
partnership,  conducted  under  the  name  of  Hatch 
Chevrolet  Company,  was  the  selling,  distributing, 
repairing  and  service  of  motor  vehicles  both  at  whole- 
sale and  retail  and  the  business  was  conducted  under 
a  franchise  from  the  Chevrolet  Motor  Division  of 
General  Motors  Corporation.     (R.  69.)     On  the  sale 
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to  Chase,  tlie  partnership  (or  taxpayers  as  partners) 
did  not  authorize  Chase  to  use  the  partnership  firm 
name,  except  for  a  limited  time  to  enable  him  to 
make  the  necessary  arrangements  for  the  future  title 
or  trade  name  of  the  busmess.  (R.  69-70.)  The  sale 
covered  only  tangible  personal  property  and  did  not 
include  good  will.  Further,  the  sale  did  not  cover 
the  Chevrolet  franchise,  which  taxpayers  state  (Br. 
9)  was  nontransferable.  Thus,  all  that  happened  was 
that  Chase  purchased  most  of  the  stock  and  equip- 
ment of  the  i^artnership  and  thereafter  conducted  a 
garage  business,  apparently  on  the  same  premises  as 
the  partnership  before  him.  The  going  concern 
business  conducted  by  the  partnership  firm  was  a 
business  conducted  under  a  Chevrolet  franchise  and 
Chase  did  not  receive  the  franchise  on  the  sale.  For 
all  that  appears  from  the  record,  Chase  may  not  even 
have  sold  Chevrolets.  Nor  did  Chase  receive  any 
benefit  from  the  fact  that  the  partnership  had  pre- 
viously conducted  a  garage  business  on  the  same 
premises,  assuming  that  he  did  conduct  it  on  the 
same  premises  'and  even  also  assuming  that  Chase 
secured  a  Chevrolet  franchise  for  himself.  The 
change  in  ownership  and  necessary  change  of  name 
of  the  business  conducted  on  the  premises  made  it 
impossible  for  him  to  derive  any  good  will  benefit 
from  the  previously  conducted  partnership  business. 
That  was  recognized  by  the  fact  that  the  sale  did  not 
cover  good  will.  The  necessary  conclusion  is  simply 
that  the  partnership  (or  taxpayers  as  partners)  sold 
and  Chase  bought  personal  property,  such  as  equip- 
ment, parts,  cars,  etc.,  with  which  to  conduct  a  garage 
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business.  Certainly,  the  partnership  did  not  sell  and 
Chase  did  not  receive  any  interest  in  or  from  the  part- 
nership firm  as  an  established  business  or  going  con- 
cern. Contrary  to  taxpayers'  argument  (Br.  24),  it 
is  immaterial  that  the  partnership  discontinued  its 
garage  business  and  that  Chase  began  operation  of 
a  garage  business  with  substantially  the  same  equip- 
ment and  stock.  The  sale  could  not  be  of  taxpayers' 
interest  in  the  partnership  when  it  was  not  of  tax- 
payers' interest  in  the  partnership  firm  as  an  estah- 
lished  business  or  going  concern. 

CONCLUSION 

The  decisions  of  the   Tax  Court  are   correct  and 
should  be  affirmed. 

Respectfully  submitted. 

Theron   Lamar   Caudle, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
Lee  a.  Jackson, 
Melva  M.  Graney, 
Special  Assistants  to  the  Attorney  General. 

October  1951. 


APPENDIX 

Internal  Revenue  Code: 

Sec.  117.  Capital  gains  and  losses. 
(a)  Dc-fjuitions. — As  used  in  this  chapter — 
(1)  Capital  assets. — The  term  "capital  as- 
sets" means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include  stock  in  trade 
of  the  taxpayer  or  other  property  of  a  kind 
which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of  a 
character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1),  *  *  * 
***** 

(4)  [as  amended  bv  Sec.  150  (a)  (1)  of  the 
Revenue  Act  of  1942,  c.  619,  56  Stat.  798] 
Long-term  capital  gain. — The  term  "long-term 
capital  gain"  means  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more  than 
6  months,  if  and  to  the  extent  such  gain  is  taken 
into  account  in  computing  net  income. 

***** 

(b)  [as  amended  by  Sec.  150  (c)  of  the  Rev- 
enue Act  of  1942,  supra].  Percentage  taken 
into  account. — In  the  case  of  a  taxpayer,  other 
than  a  corporation,  only  the  following  per- 
centages of  the  gain  or  loss  recognized  u^jon 
the  sale  or  exchange  of  a  capital  asset  shall  be 
taken  into  account  in  computing  net  capital 
gain,  net  capital  loss,  and  net  income : 

100  per  centum  if  the  capital  asset  has  been 
held  for  not  more  than  6  months ; 

50  per  centum  if  the  capital  asset  has  been 
held  for  more  than  6  months. 

***** 

(26  U.  S.  C.  1946  ed..  Sec.  117.) 

(31) 
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Sec.  181.  Paetxership  xot  taxable. 

Individuals  carr;\ang  on  business  in  partner- 
ship shall  be  liable  for  income  tax  onlv  in  their 
individual  capacity.  (26  IJ.  S.  C.  1946  ed., 
Sec.  181.) 

Sec.  182  [as  amended  by  Sec.  150  (g)  (1)  of 
the    Revenue    Act    of    1942,    supra].     Tax    of 

PAETXEES. 

In  computing  the  net  income  of  each  ]iartner, 
he  shall  include,  whether  or  not  distribution 
is  made  to  him — 

(a)  As  part  of  his  gains  and  losses  from 
sales  or  exchansfes  of  capital  assets  held  for 
not  more  than  6  months,  his  distributive  share 
of  the  gains  and  losses  of  the  partnership  from 
sales  or  exchanges  of  capital  assets  held  for  not 
more  than  6  months. 

(b)  As  part  of  his  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  6  months,  his  distributive  share  of 
the  gains  and  losses  of  the  partnership  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  6  months. 

(c)  His  distributive   share   of  the   ordinary 
net  income  or  the  ordinary  net  loss  of  the  part-- 
nership,  computed  as  provided  in  section  183 
(b).     (26  U.  S.  C.  1946  ed.,  Sec.  182.) 

Sec.  183.  Computatiox  of  partneeship  ix- 

COME. 

(a)  [as  amended  bv  Sec.  9  (c)  (1)  of  the 
Individual  Income  Tax  Act  of  1944,  c.  210,  58 
Stat.  231]  General  Rule. — The  net  income  of 
the  partnership  shall  be  computed  in  the  same 
manner  and  on  the  same  basis  as  in  the  case  of 
an  individual,  except  as  provided  in  subsections 
(b),  (c),  and  (d). 

(b)  [as  amended  by  Sec.  150  (g)  (2)  (A) 
of  the  Revenue  Act  of  1942,  supra].  Segrega- 
tion of  items. — 

(1)  Capital  gains  and  losses. — There  shall  be 
segregated  the  gains  and  losses  from  sales  or 
exchanges  of  capital  assets. 
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(2)  Ordiuarn  net  income  or  loss. — After  ex- 
cluding all  items  of  gain  and  loss  from  sales 
or  exchanges  of  capital  assets,  there  shall  be 
computed — 

(A)  An  ordinary  net  income  which  shall 
consist  of  the  excess  of  the  gross  income  over 
the  deductions;  or 

(B)  An  ordinar}^  net  loss  which  shall  con- 
sist of  the  excess  of  the  deductions  over  the 
gross  income. 

(c)  CharitahJe  contriJmtums. — In  computing 
the  net  income  of  the  partnership  the  so-called 
''charitable  contribution"  deduction  allowed  by 
section  23  (o)  shall  not  be  allowed;  but  each 
partner  shall  be  considered  as  having  made 
payment,  within  his  taxable  year,  of  his  dis- 
tributive ]:)ortion  of  any  contribution  or  gift, 
payment  of  which  was  made  by  the  partnership 
within  its  taxable  year,  of  the  character  which 
would  be  allowed  to  the  partnership  as  a  de- 
duction under  such  section  if  this  subsection 
had  not  been  enacted. 

(d)  [as  amended  by  Sec.  9  (c)  (2)  of  the 
Individual  Income  Tax  Act  of  1944,  supra]. 
Standard  deduction. — In  computing  the  net  in- 
come of  the  partnership,  the  standard  deduc- 
tion provided  in  section  23  (aa)  shall  not  be 
allowed.     (26  U.  S.  C.  1946  ed..  Sec.  183.) 

Sec.  188.  Different  taxable  years  of  part- 
ner AND  PARTNERSHIP. 

If  the  taxable  year  of  a  partner  is  different 
from  that  of  the  partnership,  the  inclusions 
with  respect  to  the  net  income  of  the  partner- 
ship, in  computing  the  net  income  of  the  part- 
ner for  his  taxable  year,  shall  be  based  upon 
the  net  income  of  the  partnership  for  any  tax- 
able year  of  the  partnership  (whether  begin- 
ning on,  before,  or  after  January  1,  1939) 
ending  within  or  with  the  taxable  year  of  the 
partner.     (26  U.  S.  C.  1946  ed..  Sec.  188.) 
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Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  29.182-1.  Disteibutive  share  of  part- 
ners.— (a)  Each  partner  is  required  to  include 
in  his  return  for  his  taxable  year  within  which 
or  with  which  the  taxable  year  of  the  partner- 
ship ends,  whether  or  not  distributed: 

(1)  As  part  of  his  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for 
not  more  than  six  months,  his  distributive  share 
of  the  gains  and  losses  of  the  partnershij)  from 
sales  or  exchanges  of  capital  assets  held  for 
not  more  than  six  months. 

(2)  As  part  of  his  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  six  months,  his  distributive  share  of 
the  gains  and  losses  of  the  partnership  from 
sales  or  exchanges  of  capital  assets  held  for 
more  than  six  months. 

(3)  His  distributive  share  of  the  ordinary 
net  income  or  the  ordinary  net  loss  of  the  part- 
nership, computed  as  provided  in  section  183 

(b). 

***** 

Sec.  29.183-1.  Computatiox  of  partxership 
ixcoME. — The  net  income  of  the  partnership 
shall  be  computed  in  the  same  manner  and  on 
the  same  basis  as  the  net  income  of  an  in- 
dividual, except  that: 

(1)  The  partnership  is  required  to  segregate 
its  gains  and  losses  from  sales  or  exchanges 
of  capital  assets.  A  partnership  is  not  allowed 
the  benefit  of  section  117  (e). 

(2)  The  partnership  is  further  required, 
after  excluding  all  items  described  in  para- 
grap  (1),  to  compute  (a)  an  ordinaiy  net 
income  which  consists  of  the  excess  of  gross  in- 
come over  the  deductions,  or  (b)  an  ordinary 
net  loss  which  consists  of  the  excess  of  the  de- 
ductions over  the  gross  income.     *     *     * 
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SUMMARY. 

A  considerable  portion  of  Eespondent's  brief  reargues 
the  already  settled  question  of  whether  a  partnership  in- 
terest can  be  sold  as  a  capital  asset  or  whether  a  sale  by 
partners  is  a  sale  of  the  individual  partner's  undivided 
interest  in  each  partnership  asset. 

Respondent's  argument  has  been  uniformly  rejected  by 
the  Courts  (Pet.  Br.  13,  14)  and  repudiated  by  the  Com- 
missioner himself  (Pet.  Br.  22).  Likewise,  Respondent's 
argument  seizes  upon  trifles  in  an  effort  to  distinguish  this 


case  from  the  authority  relied  upon  by  Petitioner  (Pet. 
Br.  13,  14)  and  fails  to  meet  Petitioner's  argument  that 
the  transaction  in  question  was  in  "substance  and  effect" 
as  well  as  in  "form  and  appearance"  a  sale  of  the  part- 
nership interests. 

THE  TAX  COURT'S  FINDINGS  OF  FACT. 

This  case  was  tried  in  the  Tax  Court  solely  upon  stipu- 
lated facts.  The  government's  brief  relies  upon  and 
attempts  to  perpetuate  certain  erroneous  findings  of  the 
Tax  Court  (R.  69-74)  and  unjustified  inferences  which  find 
no  support  in  the  Stipulation  of  Facts — the  only  evidence 
of  record  (R.  40-59). 

The  facts  as  stated  by  Respondent  are  essentially  those 
of  the  Tax  Court  (Resp.  Br.  2-6).  In  comparing  such  con- 
clusions with  the  Stipulation  of  Facts,  important  errors 
involving  unjustified  inferences  are  evident.  The  Stipula- 
tion provides  that : 

"13.  Prior  to  February  21,  1944,  the  Hatch  Chevrolet 
Co.  operated  its  business  under  a  franchise  from  the 
Chevrolet  Division,  General  Motors  Corporation" 
(R.  45) 

Upon  the  basis  of  the  wording  of  the  Stipulation,  the 
Tax  Court  found  that; 

"The  business  was  operated  under  a  franchise  from 
the  Chevrolet  Motor  Division  of  General  Motors  Cor- 
poration. The  record  does  not  show  whether  that 
franchise  was  either  valuable  or  transferable"  (R.  69, 
Resp.  Br.  3). 

The  Tax  Court  also  found  that: 

"The  property  transferred  to  Chase  included  all  of  the 
assets  of  the  partnership  except  the  General  Motors 
franchise,  two  automobiles,  cash  in  a  substantial 
amount,  and  the  partnership  name.  Chase  assumed  a 
part,  but  not  all,  of  the  liabilities  of  the  partnership" 
(R.  70,  Resp.  Br.  5). 


In  addition  to  the  portion  of  the  Stipulation  above  cited, 
this  finding  was  also  based  upon  the  ''Agreement  of  Sale" 
(Exh.  2-B,  R.  52)  wliicb  was  attached  to  the  Stipulation 
and  which  provided  that : 

''Second  party  shall,  upon  taking  possession,  have 
permission  to  operate  the  business  under  the  name  of 
Hatch  Chevrolet  Company  for  a  limited  period  of  time 
to  enable  him  to  make  the  necessary  arrangements  for 
the  future  title  or  trade  name  of  said  business." 

and  Paragraph  (4)  of  the  Stipulation  which  reads  in  part, 
(R.  42) 

"  ...  It  (the  'statement')  does  not  include  cash  in  the 
bank  which  was  retained  by  the  partnership  in  the 
amount  of  $35,249.90  and  two  automobiles  having  a 
book  value  of  $1,542.66,  and  certain  liabilities  not 
assumed  by  the  purchaser  intheamount  of  $15,588.55". 

The  above  quotations  must  be  analyzed  in  the  light  of  the 
terms  of  the  "Agreement  of  Sale"  that: 

"  ...first  parties  will  sell  to  second  party  all  of  the 
husiuess  and  assets  of  Hatch  Chevrolet  Company,  a 
co-]:)artnership,  and  thence  forward  (second  party) 
shall  operate  said  business  to  all  intents  and  purposes 
as  though  this  transaction  had  been  completed  and 
title  thereto  passed  to  the  party  of  the  second  part." 
(R.  51,  52)  (Emphasis  supplied) 

It  is  difficult  to  understand  how  the  Tax  Court,  from  this 
evidence  could  determine  that : 

"The  stipulated  facts  show  that  the  partners  made  no 
etfort  to  sell  and  Chase  did  not  buy  their  individual 
interests  in  the  partnership  or  any  part  of  those  in- 
terests, but  on  the  contrary,  the  subject  of  the  sale 
was  part  of  the  partnership  assets  subject  to  a  part 
of  the  partnership  liabilities."     (R.  74) 

Furthermore,  it  is  equally  difficult  to  understand  how 
the  Tax  Court  could  further  determine  that: 

"The  partnership  was  not  terminated  by  the  sale._  It 
retained  some  of  its  assets  and  the  amount  realized 


from  the  sale.     Later  it  distributed  its  assets  to  the 
individual  partners  in  liquidation."  (R.  74) 

These  determinations  of  the  Tax  Court  completely  dis- 
tort the  logical  conclusions  to  be  drawn  from  the  evidence. 
Respondent's  argument  in  his  brief  increases  this  distor- 
tion, hence,  each  error  merits  additional  analysis. 

SALE  OF  PARTNERSHIP  INTERESTS. 

Proof  of  the  sale  of  partnership  interests  as  distin- 
guished from  the  sale  of  assets  has  been  fully  discussed 
(Pet.  Br.  p.  8-14). 

The  fact  that  the  "Agreement  of  Sale"  recited  an  inven- 
tory to  be  taken  to  determine  the  price  of  the  sale  (R.  52) 
appears  to  have  confused  the  Tax  Court  and  the  Respond- 
ent into  seeing  nothing  involved  but  a  sale  of  assets. 

Such  a  standard  business  procedure  of  using  the  inven- 
tory value  of  underlying  assets  to  determine  the  value  of 
each  of  the  partnership  interests  did  not  prevent  the  sale 
from  being  that  of  partnership  interests  in  the  Thornley 
case.  Thornley  v.  Commissioner,  147  F.  2d  416  (CA-3, 
194.5) 

However,  Respondent  (arming  in  support  of  the  Tax 
Court's  findings)  attempts  to  compress  this  entire  case  into 
the  one  sentence:  "the  necessary  conclusion  is  simply  that 
the  partnership  (or  taxpayers  as  partners)  sold  and  Chase 
purchased  personal  property,  such  as  equipment,  parts, 
cars,  etc.,  with  which  to  conduct  a  garage  business"  (Resp. 
Br,  29).  To  buttress  this  "necessary  conclusion"  the  gov- 
ernment states  that  "the  garage  in  which  the  business  was 
conducted"  was  not  included  (Resp.  Br.  13). 

The  references  to  a  "garage  business"  are  distortions  of 
the  record.  The  only  references  to  the  primary  nature  and 
scope  of  the  business  conducted  by  the  partnership  is  to 
be  found  in  the  partnership  agreement:  "The  parties 
hereto  agree  to  associate  themselves  as  co-partners  in  the 
business  of  selling,  distributing,  repairing,  and  servicing 


motor  vehicles  and  motor  vehicle  parts  both  at  wholesale 
and  retail"  (Exh.  1-A,  R.  45,  46)  and  in  the  Stipnlation 
that  ''prior  to  February  21,  1944,  the  Hatch  Chevrolet  Co. 
operated  its  business  under  a  franchise  from  the  Chevrolet 
^[otor  Division,  General  Motors  Corporation"  (R.  45). 

Based  upon  these  simple  statements  of  fact,  the  govern- 
ment urges  the  existence  of  a  garage,  concerning  which  the 
record  is  entirely  silent.  It  argues  that  this  case  should 
be  aflSrmed  because  that  ''garage"  which  Respondent  has 
fabricated,  was  not  included  in  the  bill  of  sale  (Resp. 
Br.  13).  I 

Repairs  of  vehicles  and  the  sale  of  parts  were  naturally 
incidental  to  and  arose  from  the  main  purpose  of  the  part- 
nership enterprise  and  so  necessarily  passed  with  a  sale  of 
the  business. 

Yet  the  government  further  concludes  (Resp.  Br,  29)  that 
only  a  "garage  business"  was  sold  because  the  sale  did  not 
cover  the  Chevrolet  franchise  and  good  will.  (Resp.  Br. 
29).  The  reference  to  the  franchise  in  the  record  is  merely 
the  narration  of  a  past  fact  and  has  no  evidentiary  value 
in  the  detemiination  of  this  case.     (Stip.  par.  13,  R.  45). 

The  record  does  not  disclose  the  terms  and  conditions  of 
the  franchise.  The  Tax  Court  should  be  precluded  from 
speculating,  as  it  did,  as  to  the  contents  of  the  franchise  or 
its  treatment  as  an  asset.  By  predicating  its  opinion  upon 
hypothesis  rather  than  fact,  the  result  deprives  the  govern- 
ment's argument  of  all  force  and  effect. 

It  is  common  knowledge  in  the  automobile  industry  that 
a  General  Motors  dealership  franchise  is  a  standard  form 
contract,  personal  in  nature  and  specifically  retains  "good 
will",  if  any,  to  the  manufacturer  upon  termination  of  the 
franchise.  These  facts  have  been  recognized  by  the  Tax 
Court  in  Floyd  D.  Akers  v.  Commissioner  of  Internal  Reve- 
nue, 6  T.  C.  693,  694,  wherein  the  Court  stated : 

"The  franchises  under  which  the  corporation  operated 
were  not  assignable  and  were  'personal  contracts'  be- 
tween the  General  IMotors  Corporation  and  petitioner. 
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^'.  .  .  The  franchises  were  the  standard  forms  used  by 
the  General  Motors  Corporation  for  the  exclusive  sale 
of  its  products  in  specified  territory  and  were  similar 
to  the  forms  used  by  the  automotive  industry  as  a 
whole. ' ' 

Continuing,  the  Court  stated  (P.  700) 

''.  .  .  These  names  [of  the  cars  sold]  and  the  good  will 
attached  thereto  were  specifically  reserved  to  the  Gen- 
eral Motors  Corporation  in  the  franchise  agreements, 
in  which  no  provision  was  made  for  payments  for  good 
will  or  going  concern  value  in  the  event  of  their  termi- 
nation. .  .  . 

"...  The  good  will,  if  any,  continued  to  be  embodied  in 
the  franchises  and  they,  under  the  circumstances,  were 
not  property  subject  to  transfer  or  other  disposition 
by  the  corporation.  Noyes-Buick  Co.  v.  Nichols,  14  F. 
2nd  548." 

The  retention  by  the  Hatches  of  immaterial  assets  has 
been  fully  discussed  by  petitioner.     (Pet.  Br.  14-18). 

An  important  fact,  overlooked  by  the  Tax  Court,  is  that 
the  purchaser.  Chase,  in  buying  the  interests  of  the  part- 
ners, did,  as  a  result,  thereby  receive  a  going  business  con- 
cern, as  in  the  Tliornley  case,  supra,  which  he,  Chase,  oper- 
ated from  8 :00  o'clock  A.  M.  on  Monday,  February  21,  1944 
(R.  52)  and  for  which  he  agreed  to  protect  the  former  part- 
ners from  liability  for  the  continued  use  of  their  name  as 
the  name  of  the  business.     (E.  54). 

Certainly  the  elimination  of  immaterial  assets  and  lia- 
bilities from  the  calculation  of  the  value  of  the  partnership 
interests  and  the  retention  of  such  by  the  Hatches  cannot 
prevent  the  sale  from  being  that  of  partnership  interests. 

Respondent  argues  that  the  case  of  Randolph  Products 
Co.  v.  Manning,  176  F.  2nd  190,  limits  the  application  of 
the  Tliornley  case  (Resp.  Br.  23-24).  The  Randolph  case 
involved  rental  income  received  by  corporation  from  a  part- 
nersliip.  One  of  the  partners  owned  94%  of  the  stock  of 
the  Corporation.    The  issue  presented  was  whether  the  cor- 


poration  was  a  personal  holding  company  and  how  its  in- 
come should  be  taxed.  The  case  can,  therefore,  be  distin- 
guished on  the  facts,  the  issue  presented  and  the  sections 
of  the  Code  involved. 

Again,  Respondent  is  merely  re-opening  and  re-arguing 
the  now  settled  law,  confirmed  by  the  overwhelming  weight 
of  authority  (and  the  Commissioner's  General  Counsel  him- 
self*) which  treats  the  sale  of  a  partnership  interest  as  the 
sale  of  a  capital  asset  (Pet.  Br.  22,  23). 

For  this  same  reason.  Respondent's  lenglhy  comments 
concerning  the  case  of  Commissioner  y.  Whitney,  169  F.  2nd 
562 — certiorari  denied,  335  U.  S.  892,  can  be  disregarded 
(Resp.  Br.  21). 

TERMINATION  OF  THE  PARTNERSHIP. 

The  erroneous  conclusion  of  the  Tax  Court  (R.  74)  and 
argument  of  the  Respondent  (Resp.  Br.  15)  that  the  part- 
nership composed  of  the  Hatches  continued  after  the  sale 
to  Chase  involves  not  only  the  question  of  the  retention  of 
minor  assets  and  liabilities  by  the  former  partners,  but  also 
a  disregard  of  the  controlling  law. 

The  Tax  Court,  as  well  as  respondent's  brief,  has  con- 
fused the  termination  of  the  partnership  with  the  distribu- 
tion between  the  former  partners  of  the  proceeds  of  the 
sale. 

The  Tax  Court  stresses  the  fact  that  the  partners  re- 
tained '''the  amount  realized  from  the  sale",  and  made  dis- 
tribution "later"  (R.  74).  All  they  really  did  was  to 
merely  collect  the  money  for  their  interests.  It  was  not, 
and  could  not  have  been,  the  conduct  of  "a  business  for 
profit"  which  is  the  characteristic  of  a  partnership  under 
Section  2400(1)  of  the  California  Civil  Code  (Pet.  Br.  19). 
Chase  took  over  the  Hatch  Chevrolet  Company  bank  ac- 
count (Exh.  4-D,  R.  60)  and  the  Hatches  deposited  the  check 
given  in  payment  for  their  interests  in  a  different  bank  to 


*  (GCM26379,  Pet.  Br.  22). 
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conveniently  clear  it.  They  couldn't  very  well  cut  it  into 
pieces.  Withdrawing  the  money  as  they  did  was  the  natural 
and  orderly  way  to  do  it. 

All  they  did  was  to  proceed  under  the  applicable  Califor- 
nia law  which  the  Tax  Court  failed  to  recognize.  The  sale 
to  Chase  terminated  the  partnership  and  nothing  remained 
thereafter  except  to  distribute  the  proceeds  among  the  for- 
mer partners. 

CONCLUSION. 

It  is  respectfully  submitted  that  the  sale  by  the  Hatches 
was  the  sale  of  their  partnership  interests  and  should  be 
treated  as  the  sale  of  capital  assets.  Since  the  decision  of 
the  Tax  Court  is  predicated  upon  erroneous  conclusions 
drawn  from  the  evidence  as  well  as  inferences  of  fact  not 
justified  by  the  record,  and  is  contrary  to  law,  it  should  be 
reversed. 

Frederic  D.  Dassori, 
Dee  R.  Bramwell, 

Counsel  for  Petitioner. 
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STATEMENT 

This  is  an  Appeal  from  an  order  of  the  United  States 
District  Court  for  the  District  of  Arizona  denying 
Appellant's  petition  for  release  from  illegal  confine- 
ment pursuant  to  provisions  of  Title  28,  U.S. C.  Section 
2255. 

The  jurisdictional  statement  in  the  Appellant's  brief 
correctly  shows  the  jurisdiction  of  the  District  Court 
and  of  this  Court. 

Plaintiff's  brief  contains  a  substantially  correct 
statement  of  the  record  in  the  case  and  contains  suf- 
ficient information  for  the  determination  of  the  issues 
raised  by  Appellant. 
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We,  therefore,  do  not  find  it  necessary  to  make  any 
additional  statements,  but  in  the  course  of  the  argu- 
ment we  will  refer  to  the  record  when  we  deem  it 
necessary. 

QUESTIONS  PRESENTED 

1.  Did  the  Appellant  enter  a  plea  of  guilty  to  the 
second  count  of  the  indictment  ? 

2.  Was  the  Appellant  denied  effective  assistance 
of  counsel? 

3.  Did  the  United  States  District  Court  for  the 
District  of  Arizona  have  jurisdiction  of  the 
oft'ense  alleged  in  the  second  count  ? 

4.  Was  the  judgment  and  sentence  imposed  by  the 
Court  void  because  of  indefiniteness,  ambiguity 
and  uncertainty? 

ARGUMENT 

In  reply  to  Appellant's  argument  we  will  discuss  the 
points  raised  in  the  same  order  in  which  they  appear 
in  Appellant 's  brief. 

POINT  1. 

DID  THE  APPELLANT  ENTER  A 
PLEA  OF  GUILTY  TO  THE  SECOND 
COUNT  OF  THE  INDICTMENT? 

One  Donald  Webster,  Jr.,  a  member  of  the  Bar  of 
Arizona  was  appointed  to  represent  defendant.  (T.R. 
4).  Subsequent  thereto,  on  April  2,  1947,  Appellant, 
with  his  counsel,  appeared  in  Court  and  counsel  for 
Appellant  moved  for  a  dismissal  of  Count  2,  which 
motion  was  argued  and  submitted.  (T.R.  5).  Sub- 
sequently, on  April  14, 1947,  an  order  was  entered  deny- 
ing Appellant's  motion  to  dismiss.  (T.R.  6).  There  is 
nothing  in  the  record  to  show  that  Appellant  or  his 
coimsel  was  present  at  the  time  of  the  entry  of  this 
order. 
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In  support  of  this  first  point  Appellant  lays  con- 
siderable stress  upon  the  fact  that  defendant  was  absent 
when  a  motion  to  dismiss  was  denied  and  when  the 
time  was  set  for  his  entering  his  plea.  No  authorities 
are  cited  in  support  of  this  contention. 

There  are  plenty  of  authorities  to  the  effect  that  it 
was  not  necessary  for  defendant  to  be  present  when 
preliminary  motion  was  heard  or  ruled  on. 

Snyder  vs.  Commomvealth  of  Massachusetts 

291  U.S.  97  —  90  A.L.R.  575 

U.S.  vs.  Lynch  —  132  Fed.  2nd.  Ill 

We  quote  the  following  from  the  opinion  in  the 
Snyder  case  supra : 

**No  where  in  the  decision  of  this  court  is  there  a 
dictum,  and  still  less  a  rule,  that  the  14th  Amend- 
ment assures  the  privilege  of  presence  when  the 
presence  would  be  useless  or  the  benefit  be  a 
shadow." 

The  fact  that  Appellant  appeared  with  counsel  at 
the  time  set  and  entered  his  plea  of  guilty  would 
constitute  a  waiver  of  any  right  he  might  have  had  to 
have  been  present  at  the  time  of  the  setting.  At  the  time 
Appellant  entered  his  plea  it  was  apparent  from  the 
record  that  he  should  have  been  fully  aware  of  the 
seriousness  of  the  charge  against  him  and  certainly  his 
counsel  was  also  charged  with  notice.  This  is  also  very 
apparent  from  the  record  made  at  the  time  of  passage 
of  sentence.  We  quote  from  the  statement  made  by  the 
Court  in  the  presence  of  the  defendant  and  his  counsel, 

*'He  has  been  charged  with  a  very  serious 
offense  ..." 

While  this  statement  was  made  to  the  co-defendant, 
it  was  immediately  followed  by  the  Court  addressing 
the  Appellant.  (T.R.  42).  At  this  hearing  the  Court 


also  mentioned  kidnapping.  After  passing  sentence  on 
Appellant  the  Court  stated, 

"'Now  that  may  not  mean  anything.  You  will 
probably  be  out  some  other  time  kidnapping  some- 
body else  or  violating  some  other  law." 

In  taking  into  consideration  the  foregoing  and  the 
entire  record,  the  Appellant  must  have  known  that  he 
was  entering  a  plea  of  guilty  to  the  second  count  of  the 
indictment  charging  him  with  the  transportation  of  a 
kidnapped  person  and  his  plea  of  guilty  admitted  the 
truth  of  whatever  was  sufficiently  charged  in  the  in- 
dictment and  waived  all  defenses  other  than  that  the 
indictment  charged  no  offenses. 

Forthoffer  vs.  Swope 

103  Fed.  2nd.  707  (9th  Cir.) 

Kachnic  vs.  U.S.  —  53  Fed.  2nd.  312. 
79  A.L.R.  1366  (9th  Cir.) 

U.S.  vs.  Otto  —  54  Fed.  2nd.  277 

Appellant  cites  Nicely  vs.  Butcher  —  81  W.  Va.  247, 

and  quotes  part  of  the  opinion.   (Appellant's  brief. 

Page  11). 

Certainly  the  plea  in  this  case  was  made  by  a  person 
of  competent  intelligence,  freely  and  voluntarily.  Had 
Appellant  entered  his  plea  of  guilty  on  his  first  appear- 
ance in  Court,  there  might  be  some  slight  grounds  for 
contending  that  he  did  not  do  so  with  full  understand- 
ing of  the  nature  and  effect.  In  the  present  case.  Ap- 
pellant first  entered  a  plea  of  not  guilty,  later  and  with 
aid  of  counsel,  this  plea  was  withdrawn  and  the  plea 
of  guilty  entered.  The  record  heretofore  quoted  clearly 
indicates  that  the  Court  and  everyone  present  knew 
what  Appellant  was  pleading  to. 


POINT  2. 

WAS  THE  APPELLANT  DENIED 
EFFECTIVE  ASSISTANCE  OF 
COUNSEL? 

The  counsel  appointed  by  the  Court  was  a  member  of 
the  Bar  of  Arizona  and  according  to  the  record  had 
practiced  law  two  years  in  Chicago  before  coming  to 
Arizona.  He  was  present  with  the  Appellant  at  every 
important  step  in  the  proceedings.  The  situation  here 
is  entirely  different  from  a  case  where  the  defendant 
stands  trial  and  it  clearly  appears  from  the  record  that 
counsel  was  incompetent  and  did  not  protect  his  client's 
rights.  We  have  nothing  in  this  record  show^ing  incom- 
petency on  the  part  of  counsel  except  the  imsupported 
statement  of  Appellant,  nor  does  it  appear  in  the 
record  that  there  is  anything  more  that  could  have  been 
done  for  the  Appellant.  Therefore,  the  authorities  cited 
by  counsel  are  not  in  point  and  his  contention  is  without 
merit. 

POINT  3. 

DID  THE  UNITED  STATES  DIS- 
TRICT COURT  FOR  THE  DISTRICT 
OF  ARIZONA  HAVE  JURISDIC- 
TION OF  THE  OFFENSE  ALLEGED 
IN  THE  SECOND  COUNT? 

In  support  of  this  point  the  Appellant  relies  almost 
solely  upon  his  Memorandiun  of  Points  and  Authorities 
accompanying  his  petition  for  release  quoted  in  Ap- 
pellant's brief  on  Page  14. 

Appellant's  argument  in  this  case  is  based  on  the 
false  premise  that  Appellant  was  charged  with  the 
crime  of  kidnapping.  Section  408a  of  Title  18  U.S.C, 
which  is  the  statute  upon  which  the  second  count  of 
the  indictment  was  based,  does  not  describe  the  crime 
of  kidnapping.  The  reading  of  the  first  few  lines  of  the 
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section  is  sufficient  to  show  that  the  crime  charged  is 
that  of  transporting  a  person  who  had  been  unlawfully 
seized  or  kidnapped.  Under  this  section  no  Federal 
offense  was  committed  until  there  has  been  a  transport- 
ation in  interstate  commerce,  and  therefore  there  was 
no  Federal  violation  mitil  the  victims  in  this  case  were 
transported  into  the  State  of  Arizona  from  the  State 
of  Nevada.  The  crime,  therefore,  having  been  com- 
mitted in  the  State  of  Arizona,  was  properly  pro- 
secuted in  this  jurisdiction. 

Section  3237,  Title  18,  U.S.C.* 

The  above  section,  which  is  a  1948  revision  of  a 

former  section,  completely  answers  this  point. 

It  has  been  a  miiversal  practice  in  cases  of  this  kind 
to  prosecute  either  in  the  jurisdiction  of  the  state  where 
the  transportation  started  or  in  the  jurisdiction  into 
which  the  victims  were  transported. 

GoocJi  vs.  U.S.  —  297  U.S.  124 
The  above  case  was  one  of  the  earliest  prosecutions 
based  upon  the  section  of  this  statute  with  which  we 
are  concerned.  The  victims,  who  were  officers  of  the 
law,  were  kidnapped  in  Texas  and  transferred  to  Okla- 
homa. The  prosecution  was  in  Oklahoma  and  the  death 
penalty  was  imposed.  There  are  many  other  authorities 
in  support  of  this  position. 

Chahvin  vs.  U.S.  —  326  U.S.  455-464 
U.S.  vs.  Baker  —  71  Fed.  Supplement  377 


*  Offenses  begun  in  one  district  and  completed  in  another. 

Except  as  otherwise  expressly  provided  by  enactment  of  Congress, 
any  offense  against  the  United  States  begun  in  one  district  and  com- 
pleted in  another,  or  committed  in  more  than  one  district,  may  be  in- 
quired of  and  prosecuted  in  any  district  in  which  such  offense  was 
begun,  continued,  or  completed. 

Any  offense  involving  the  use  of  the  mails,  or  transportation  in  inter- 
state or  foreign  commerce,  is  a  continuing  offense  and,  except  as  other- 
wise expressly  provided  by  enactment  of  Congress,  may  be  inquired 
of  and  prosecuted  in  any  district  from,  through,  or  into  which  such  com- 
merce or  mail  matter  moves.  June  25,  1948,  c.  645,  62  Stat.  826. 


We  quote  the  following  from  Page  464  in  the  opinion 
in  the  Chat  win  case : 

"In  short,  the  purpose  of  the  Act  was  to  outlaw 
interstate  kidnappings  rather  than  general  trans- 
gressions of  morality  involving  the  crossing  of 
state  lines.  And  the  broad  language  of  the  statute 
must  be  interpreted  and  applied  with  that  plain 
fact  in  mind. ' ' 

We  also  quote  from  the  sylabus  in  the  Baker  case, 

"The  statute  punishing  one  who  transports  kid- 
napped persons  was  desi,gned  to  punish  one  guilty 
of  the  transporting  of  the  kidnapped  persons  in 
interstate  commerce  ..." 

POINT  4. 

WAS  THE  JUDGMENT  AND  SEN- 
TENCE IMPOSED  BY  THE  COURT 
VOID  BECAUSE  OF  INDEFINITE- 
NESS,  AMBIGUITY  AND  UNCER- 
TAINTY? 

Under  this  point  the  Appellant  again  relies  upon  the 
Memorandum  of  Points  and  Authorities  submitted  in 
support  of  his  motion  for  release,  Page  16  — 

"The  Court  stated  in  its  judgment  the  following: 

^THE  COURT:  Well,  he  wiU  he  sentenced  by 
this  Court  to  serve  20  years  on  this  charge.' 

But  that  was  all." 

However,  the  quotion  in  Appellant's  brief  is  not  all 
that  was  said  at  the  time  of  sentence.  We  respectfully 
call  the  Court's  attention  to  remarks  of  the  Court. 

(T.R.  42). 

"THE  COURT :  He  has  been  charged  with  a  very 
serious  offense  in  this  Court.  It  is  just  an  accident 
he  is  not  here  awaiting  sentence  to  be  executed.  He 
is  very  lucky.  He  will  be  coromitted  for  nine  years. ' ' 
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While  it  is  true  that  this  was  addressed  to  the  co- 
defendant,  the  statement  was  made  in  the  presence  of 
the  Appellant. 

We  also  quote  further  remarks  of  the  Court.  (T.R. 
43). 

''THE  COURT :  Well,  he  will  be  sentenced  in  this 
Court  to  serve  20  years  on  this  charge.  Now,  that 
may  not  mean  anything.  He  probably  will  be  out 
some  other  time  kidnapping  somebody  else,  or 
violate  some  other  law.  That  is  the  Court's  judg- 
ment." 

We  are  unable  to  discover  anything  indefinite  or 
ambiguous  about  the  sentence  in  this  case. 

We  have  no  quarrel  with  the  principal  of  law  that  a 
prisoner  is  entitled  to  release  when  he  has  served  his 
time  less  deductions  for  good  conduct.  The  authority 
cited  in  Appellant's  brief  (Page  12)  goes  no  further 
than  this. 

We,  therefore,  submit  that  there  is  no  merit  to  any 
of  Appellant's  contentions  and  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 

PRANK  E.  FLYNN, 
United  States  Attorney 
for  the  District  of  Arizona 
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Edwin  B.  Savope,  Warden,  United 
States  Penitentiary,  Alcatraz,  Cali- 
fornia, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  hereinafter  called  ''the  Court  below", 
denying'  appellant's  petition  for  a  writ  of  habeas 
corpus  (Tr.  65,  79).  The  Court  below  had  jurisdic- 
tion of  the  habeas  corpus  proceedings  under  Title  28 
U.S.C.A.,  Sections  2241,  2243  and  2255.  Jurisdiction 
to  review  the  order  of  the  Court  below  denying  the 
petition  is  conferred  upon  this  Honorable  Court  by 
Title  28,  U.S.C.A.,  Section  2253, 


STATEMENT  OF  THE  CASE. 

The  appellant,  an  inmate  of  the  United  States  Peni- 
tentiary at  Alcatraz,  California,  filed  a  petition  for 
^vl^it  of  habeas  corpus  in  which  he  contended  that  he 
was  denied  the  effective  assistance  of  counsel  (Tr. 
1-38),  the  Court  below  issued  an  order  to  show  cause 
(Tr.  39),  the  appellee,  the  Warden  of  the  said  peni- 
tentiary, filed  a  return  to  order  to  show  cause  (Tr. 
40-44)  which  the  appellant  traversed  (Tr.  49-52),  and 
the  Court  l^elow  thereupon  ordered  a  writ  of  habeas 
corpus  to  issue  (Tr.  57-58),  which  was  duly  issued 
(Tr.  59-60).  Thereafter  the  appellant  was  produced 
before  the  Court  pursuant  to  the  said  writ  and  the 
appellee  filed  a  return  to  the  writ  of  habeas  corpus 
(Tr.  63-64),  which  the  appellant  traversed  (Tr.  61- 
62).  Thereupon  the  matter  was  submitted  and  the 
Court  below  entered  the  following  ^' Order  Dismissing 
Petition  for  AVrit  of  Habeas  Corpus": 

''Upon  the  entry  of  appropriate  Findings  of 
Fact  and  Conclusions  of  Law, 

It  is  hereby  ordered  that  the  Petition  for 
Writ  of  Habeas  Corpus  be,  and  the  same  is,  dis- 
missed, and  the  Writ  of  Habeas  Corpus  is  dis- 
charged : 

The  respondent  may  have  ten  days  within  which 
to  submit  his  proposed  Findings  of  Fact  and  Con- 
clusions of  Law. 

Dated:  February  13th,  1951. 

Michael  J.  Roche, 
Chief  United  States  District  .Juds:e. ' ' 


(Tr.  65.) 


to' 


Thereafter   tlie    Court    below    entered    the    following 
''Findings  of  Fact  and  Conolusions  of  Law": 

"The  above  entitled  cause  having^  been  sub- 
mitted by  the  parties  hereto,  Willard  A.  Win- 
hoven,  Petitioner  herein,  appearing  in  proprio 
persona,  and  Frank  J.  Hennessy,  Esq.,  United 
States  Attorney  for  the  Northern  District  of 
California,  and  Joseph  Karesh,  Esq.,  Assistant 
United  States  Attorney  for  the  Northern  District 
of  California,  appearing  as  counsel  for  respond- 
ent, and  evidence  both  oral  and  documentary  hav- 
ing been  introduced,  and  the  petitioner  having 
been  heard  in  person  under  a  writ  of  habeas 
corpus  duly  issued,  and  the  Court  being  fully 
advised  in  the  premises,  makes  its  findings  of  fact 
and  conclusions  of  law  as  follows : 

Findings  of  Fact. 

I. 

That  petitioner  elected  to  proceed  without  coun- 
sel in  these  habeas  corpus  proceedings  after  he 
had  been  advised  that  the  Court  would  appoint 
counsel  for  him  if  he  so  desired. 

11. 

That  petitioner  is  a  citizen  of  the  United  States. 

III. 

That  petitioner  is  detained  by  the  respondent, 
Edwin  B.  Swope,  as  Warden  of  the  United  States 
Penitentiary,  at  Alcatraz,  California,  under  and 
by  virtue  of  the  judgment  and  sentence  and  war- 
rant of  commitment  duly  and  regularly  issued  in 


criminal  cause  numbered  26543-W  by  the  Fnited 
States  District  Court  for  the  Northern  District 
of  California,  Southern  Division,  hereinafter 
called  Hhe  Trial  Court',  on  the  4th  day  of  Sep- 
tember, 1942,  and  under  and  by  virtue  of  the  judg- 
ment and  sentence  and  warrant  of  commitment 
duly  and  regularly  issued  in  criminal  cause  num- 
bered 7785  by  the  United  States  District  Court 
for  the  District  of  Kansas,  First  Division,  on  the 
11th  day  of  February,  1947,  and  transfer  order 
dated  the  20th  day  of  March,  1947,  issued  at 
Washington,  D.  C,  by  direction  of  the  Attorney 
General  of  the  United  States,  and  signed  by 
Frank  Loveland,  Assistant  Director  of  the 
Bureau  of  Prisons  of  the  Department  of  Justice 
of  the  United  States  of  America. 

IV. 

That  the  Trial  Court  had  jurisdiction  over  the 
petitioner  and  the  offense  alleged  in  the  indict- 
ment returned  against  him  in  said  criminal  cause 
numbered  26543-W. 

V. 

That  prior  hereto  petitioner  herein  filed  in 
the  Trial  Court  a  motion  to  vacate  judgment  in 
said  criminal  cause  numbered  26543-W,  which  was 
denied  on  the  21st  day  of  June,  1949;  that  the 
petitioner  did  not  take  an  appeal  from  the  order 
of  the  Trial  Court  denying  the  said  motion  to 
vacate  judgment;  that  the  grounds  set  forth  in 
said  motion  to  vacate  said  judgment  and  sen- 
tence were  in  substance  identical  to  those  alleged 
in  the  petition  for  writ  of  habeas  corpus  tiled 
herein. 


VI. 

That  the  indictmoiit  in  said  case  numbered 
26543-W  was  returned  by  the  Grand  Jurors  of 
the  Trial  Court  on  the  8th  day  of  February,  1939 ; 
that  the  indictment  in  said  criminal  cause  num- 
bered 26543-W  charoed  the  petitioner  and  a  co- 
defendant,  John  E.  Sivyer,  with  unlawfully  and 
feloniously  assaulting  and  robbing  a  Post  Office 
clerk  of  mail  matter,  money  and  other  property 
of  the  United  States  and  putting  his  life  in 
jeopardy   by  use   of  a   dangerous   weapon. 

VII. 

That  the  sentence  imposed  by  the  Trial  Court 
against  the  petitioner  and  his  co-defendant  in 
said  criminal  cause  numbered  26543-W,  made  and 
entered  before  the  Trial  Court  on  the  4th  day  of 
September,  1942,  provided  for  the  imprisonment 
of  the  petitioner  and  his  co-defendant  in  a  United 
States  Penitentiary  for  a  period  of  25  years ;  that 
the  sentence  imposed  by  the  United  States  Dis- 
trict Court  for  the  District  of  Kansas,  First  Di- 
vision, in  said  criminal  cause  numbered  7785, 
made  and  entered  on  the  11th  day  of  February, 
1947,  provided  for  his  imprisonment  in  a  United 
States  Penitentiary  for  a  period  of  five  years; 
that  the  period  of  imprisonment  imposed  by  the 
United  States  District  Court  for  the  District  of 
Kansas,  First  Division,  was  ordered  to  run  con- 
secutively to  the  term  of  imprisonment  imposed 
by  the  Trial  Court ;  that  petitioner  has  not  as  yet 
served  the  sentence  imposed  upon  him  by  the 
Trial  Court  in  said  criminal  cause  numbered 
26543-W ;  that  with  good  time  credits  earned,  the 
petitioner  has  served  the  sentence  imposed  upon 


him  by  the  United  States  District  Court  for  the 
District  of  Kansas  in  said  criminal  cause  imm- 
bered  7785;  that  the  petitioner  makes  no  attack 
against  the  validity  of  the  sentence  imposed 
against  him  by  the  Kansas  Court,  before  which 
Court  he  was  indicted  and  convicted  of  the  of- 
fense of  escape;  that  at  the  time  the  said  indict- 
ment was  returned  against  the  said  petitioner  in 
said  criminal  cause  numbered  26543-W  the  peti- 
tioner was  in  custody  of  the  authorities  of  the 
State  of  California;  that  the  first  time  the  peti- 
tioner and  his  co-defendant  appeared  in  the  court- 
room in  response  to  the  indictment  returned 
against  him  in  said  criminal  cause  numbered 
26543-W  was  on  the  5th  day  of  August,  1942, 
when  he  and  his  co-defendant  were  brouglit  before 
the  Court  pursuant  to  a  writ  of  habeas  corpus 
ad  prosequendum  directed  against  the  Warden  of 
the  California  State  Penitentiary,  Folsom,  Re- 
presa,  California;  that  at  the  time  the  petitioner 
and  his  co-defendant  first  appeared  before  the 
Trial  Court  in  said  criminal  cause  num])ered 
26543-W  the  United  States  was  represented  by 
Valentine  C.  Hammack,  Esq.,  Assistant  United 
States  Attorney;  that  at  this  proceeding  on  the 
5th  day  of  August,  1942,  the  said  petitioner  and 
his  co-defendant  were  informed  of  the  return  of 
the  indictment  against  them,  were  asked  if  they 
were  the  persons  named  in  the  said  indictment, 
and  upon  answering  that  they  were  and  that  their 
true  names  were  as  charged,  they  were  informed 
of  the  nature  of  the  charges  against  them,  stated 
that  they  understood  the  same,  and  waived  the 
reading  of  the  indictment;  that  during  the  pro- 
ceedings on  the  arraignment  the  Court  advised 
the  petitioner  and  his  co-defendant  that  before 


pleading  to  the  indictment  they  were  entitled  to 
be  represented  by  eounsel  and  that  if  they  had  no 
means  to  procure  counsel  the  Court  would  ap- 
point counsel  to  represent  them;  that  the  peti- 
tioner and  his  co-defendant  having  been  asked 
whether  they  desired  counsel  assigned  by  the 
Court,  replied  that  they  were  without  means  to 
employ  counsel  and  that  they  desired  to  have  the 
Court  appoint  counsel  for  them,  and  the  Court 
thereupon  appointed  James  B.  O'Connor,  Esq., 
as  attorney  for  the  petitioner  and  his  co-defend- 
ant; that  the  Trial  Court  then  ordered  the  case 
continued  to  the  8th  day  of  August,  1942,  to  en- 
able the  petitioner  and  his  co-defendant  to  plead, 
and  thereuj)on  remanded  the  petitioner  and  his  co- 
defendant,  in  default  of  Ijail,  to  the  custody  of  the 
United  States  Marshal  for  the  Northern  District 
of  California. 

VIII. 

That  the  Court,  of  its  owa  volition,  appointed 
able  and  competent  counsel,  James  B.  O'Connor, 
Esq.,  to  represent  the  petitioner  and  his  co-de- 
fendant; that  petitioner's  statement  that  the  As- 
sistant United  States  Attorney  recommended  to 
the  Trial  Court  that  James  B.  O'Connor,  Esq.,  be 
appointed  as  counsel  for  the  petitioner  is  not  true. 

IX. 

That  thereafter,  on  the  7th  day  of  August, 
1942,  the  petitioner  and  his  co-defendant  appeared 
in  Court  represented  by  James  B.  O'Connor,  Esq., 
the  case,  by  consent  of  counsel  being  advanced 
from  the  8th  day  of  August,  1942;  that  at  the  re- 
quest of  Mr.  O'Connor  the  matter  was  continued 
to  the  22nd  day  of  August,  1942,  for  entry  of  plea. 
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and  thereafter  to  the  29th  day  of  August,  1942; 
that  on  the  29th  day  of  August,  1942,  the  peti- 
tioner and  his  co-defendant  again  appearing  in 
Court  with  their  counsel,  James  B.  O'Connor, 
Esq.,  pleaded  not  guilty  to  the  charges  contained 
in  the  indictment  and  trial  before  a  jury  was  set 
on  the  1st  day  of  September,  1942;  that  during 
the  period  from  the  5th  day  of  August,  1942,  to 
the  date  of  the  entry  of  plea,  and  thereafter  until 
the  beginning  of,  and  the  culmination  of  the 
trial,  Mr.  O'Connor  conferred  on  numerous  oc- 
casions mth  the  petitioner  and  his  co-defendant. 

X. 

That  on  the  1st  day  of  September,  1942,  the 
case  proceeded  to  trial,  the  petitioner  and  his  co- 
defendant  being  represented  by  counsel,  James 
B.  O'Connor,  Esq.;  that  after  the  jury  was  duly 
impaneled  the  case  was  continued  to  the  3rd  day 
of  September,  1942,  at  10:00  A.M.;  that  on  the 
3rd  day  of  September,  1942,  when  the  trial  was 
first  resumed,  the  co-defendant,  Sivyei',  for  the 
first  time  requested  permission  to  appear  on  his 
own  behalf,  and  the  permission  of  the  Court  was 
granted ;  that  the  petitioner  did  not  then,  nor  had 
he  prior  to  that  time  made  such  a  request;  that 
after  counsel  for  the  Government  made  an  open- 
ing statement  on  behalf  of  the  United  States  Mr. 
O'Connor  waived  an  opening  statement  on  behalf 
of  the  petitioner,  and  the  co-defendant  waived 
his  opening  statement;  that  after  two  witnesses 
had  been  called  on  behalf  of  the  United  States 
and  testified  the  co-defendant  moved  the  Trial 
Court  to  set  aside  its  formal  order  allowing  him 
to  appear  on  his  own  behalf  and  to  reappoint  Mr. 


O'Connor  as  his  attorney,  and  after  hearing,  the 
said  request  was  granted;  that  the  Government 
and  the  defense  rested  at  the  close  of  the  3rd 
day  of  September,  1942,  after  the  petitioner  and 
his  co-defendant  had  taken  the  stand  and  testi- 
fied in  their  own  behalf;  that  on  the  4th  day  of 
September,  1942,  Mr.  O'Connor  advised  the  Trial 
Court  that  the  petitioner  and  his  co-defendant 
desired  to  represent  themselves  in  any  further 
proceeding:   before   the   Court,   and   this   request 
was  denied;  that  up  to  this  point  petitioner  had 
not  protested  the  appointment  of  Mr.  O'Connor 
as  his  coimsel,  nor  had  he,  up  to  this  time,  re- 
quested that  he  appear  on  his  own  behalf;  that 
thereafter  the  Asistant  United   States  Attorney 
argued  on  behalf  of  the  Government,  Mr.  O'Con- 
nor argued  on  behalf  of  the  defendants,  the  jury 
retired  to  deliberate,  and  one  hour  and  ten  min- 
utes later  returned  with  verdicts  of  guilty  against 
the  petitioner  and  against  his  co-defendant;  that 
the  petitioner  and  his  co-defendant  were  called 
for  judgment,  Mr,  O'Connor  made  a  motion  for  a 
new   trial   on  behalf   of   the   petitioner   and   his 
co-defendant,  and  also  made  a  motion  in  arrest  of 
judgment  as  to  the  petitioner  and  his  co-defend- 
ant, and  both  motions  were  denied,  whereupon  the 
petitioner  and  his  co-defendant  were  sentenced  to 
terms  of  25  years  each  in  an  institution  to  be 
designated  by  the  Attorney  General;  that  the  pe- 
titioner did  not  appeal  his  conviction. 

XI. 

That  during  the  course  of  the  trial  petitioner 
and  his  co-defendant  testified  each  on  his  own 
behalf. 
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XII. 

That  at  the  time  joetitioner  and  his  co-defendant 
were  apprehended  the  co-defendant  Sivyer  con- 
fessed, in  writing",  his  o-uilt  to  a  United  States 
Post  Office  Inspector;  that  in  the  said  statement 
the  co-defendant  stated  that  the  petitioner  was 
likewise  guilty  of  the  offense  and  indicated  the 
method  of  participation  by  petitioner  in  the 
commission  of  the  said  offense;  that  in  tlie  pres- 
ence of  the  co-defendant  the  said  United  States 
Post  Office  Insj)ector  read  the  co-defendant's 
statement  to  the  said  petitioner,  and  the  said  pe- 
titioner, after  being  advised  that  he  did  not 
have  to  speak,  freely  and  voluntarily  admitted 
that  the  contents  of  the  statement  given  by  the 
co-defendant  were  true ;  that  during  the  course  of 
the  trial  the  said  Post  Office  Inspector  testified 
as  to  what  had  transpired  between  himself  and 
the  petitioner  and  the  co-defendant  with  relation 
to  petitioner's  oral  confession  of  guilt  and  the 
co-defendant's  written  confession  of  guilt. 

XIII. 

That  the  petitioner  has  failed  to  sustain  the 
burden  of  proving  that  the  Trial  Court  and  Mr. 
O'Connor  did  not  adequately  protect  all  rights  of 
the  petitioner  with  reference  to  any  evidence  of- 
fered or  received  against  him. 

XIV. 

That  at  no  time  during  the  entire  proceedings 
before  the  Trial  Court  did  the  petitioner,  either 
orally  or  in  writing,  object  to  having  the  trial 
together  with  the  co-defendant. 
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XY. 

That  the  petitioner  has  failed  to  sustain  the 
burden  of  proving  that  there  was  a  conflict  of 
interests  between  the  petitioner  and  his  co-de- 
fendant in  the  aforesaid  trial  before  the  Trial 
Court. 

XVI. 

That  there  was  no  conflict  of  interests  between 
the  petitioner  and  his  co-defendant  in  the  afore- 
said trial  before  the  Trial  Court. 

XVII. 

That  Mr.  O'Connor,  who  is  now  deceased,  gave 
the  petitioner  and  his  co-defendant  his  undi- 
vided attention  and  represented  them  in  his  usual 
able  and  competent  manner,  protecting  all  of  their 
rights  to  which  they  were  entitled. 

XVIII. 

That  petitioner  was  not  denied  the  right  of  as- 
sistance of  counsel,  or  the  effective  assistance  of 
counsel  at  any  time  during  the  course  of  the  pro- 
ceedings before  the  Trial  Court,  and  was  then 
and  there  duly  represented  by  counsel  and  given 
the  effective  assistance  of  counsel  during  the 
course  of  the  proceedings  before  the  Trial  Court. 

XIX. 

That  the  petitioner  has  failed  to  sustain  the 
burden  of  proving  that  he  was  denied  the  right 
of  assistance  of  counsel  or  the  effective  assist- 
ance of  counsel  for  his  defense  at  any  time  during 
the  course  of  the  proceedings  before  the  Trial 
Court. 
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That  the  Clerk  of  the  Trial  Court  has  main- 
taind  his  minute  and  docket  entries  of  all  of  the 
proceedings;  that  the  reporter's  transcript  of  the 
proceedings  for  the  3rd  and  4th  days  of  Septem- 
ber, 1942,  has  been  destroyed. 

XXI. 

That  petitioner,  prior  to  his  conviction  in  said 
criminal  cause  numbered  26543-W,  had  a  record 
of  felony  convictions. 

Conclusions  of  Law. 

I. 

That  the  petitioner  has  failed  to  sustain  the 
burden  of  proving  that  there  was  a  conflict  of  in- 
terests between  the  petitioner  and  his  co-defend- 
ant. 

II. 

That  there  was  no  conflict  of  interests  between 
the  petitioner  and  his  co-defendant  in  the  afore- 
said trial  before  the  Trial  Court. 

III. 

That  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  that  he  was  denied  his  right  of 
counsel,  or  the  effective  assistance  of  counsel  be- 
fore the  Trial  Court. 

IV. 

That  petitioner  was  not  denied  the  right  of  as- 
sistance of  counsel,  or  the  effective  assistance  of 
counsel  before  the  Trial  Court. 
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V. 

That  petitionor  was  ofPootively,  officiently,  and 
ably  represented  by  counsel  during  all  stages  of 
the  proceedings  before  the  Trial  Court. 

VI. 

That  the  petitioner  has  failed  to  sustain  the 
burden  of  proving  he  was  denied  any  of  his  con- 
stitutional rights  before  the  Trial  Court. 

VII. 

That  the  petitioner  was  not  denied  any  of  his 
constitutional  rights  before  the  Trial  Court. 

VIII. 

That  petitioner  has  not  sustained  the  burden  of 
proving  he  was  denied  due  process  of  law  before 
the  Trial  Court;  that  petitioner  was  not  denied 
due  process  of  law  before  the  Trial  Court. 

IX. 

That  there  is  no  merit  to  the  petition  for  writ 
of  habeas  corpus  on  file  herein. 

X. 

That  petitioner  is  now  in  the  lawful  custody 
and  control  of  the  respondent,  and  is  not  now 
entitled  to  his  discharge  From  the  United  States 
Penitentiary  at  Alcatraz,  California. 

Dated:  April  9, 1951. 

Michael  J.  Roche, 
Chief  United  States  District  Judge." 
(Tr.  69-78.) 
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At  the  time  the  findings  were  entered  the  Court  be- 
low entered  a  ''Final  Order",  reading  as  follows: 

"For  the  reasons  set  forth  in  the  Findings  of 
Fact  and  Conclusions  of  Law  filed  herein, 

It  is,  therefore,  now  ordered,  adjudged  and 
decreed  that  the  writ  of  habeas  corpus  issued 
herein  be,  and  the  same  is  hereby  discharged,  and 
that  the  petition  for  writ  of  habeas  corpus  herein 
be,  and  the  same  is  hereby,  dismissed,  and  the  pe- 
titioner is  hereby  ordered  remanded  to  the  cus- 
tody and  control  of  the  respondent. 

Dated:  9th  April,  1951. 

Michael  J.  Roche, 
Chief  United  States  District  Judge. ' ' 
(Tr.  79.) 

From  this  latter  order  appellant  now  appeals  to  this 
Honorable  Court  (Tr.  80-84). 


QUESTION. 

Was  the  appellant  denied  the  effective  assistance  of 
counsel  ? 


CONTENTION  OF  APPELLEE. 

The  answer  to  the  above  stated  question  is:    No. 
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ARGUMENT. 

The  appellant,  with  a  record  of  felony  convictions, 
contends,  in  reliance  on 

Glasser  v.  United  States,  315  U.S.  60, 
that  he  was  denied  the  effective  assistance  of  counsel 
because  the  interests  of  himself  and  his  co-defendant 
conflicted  and  the   same  attorney  was   appointed  to 
represent  them  both. 

The  basis  of  the  alleged  conflict  is  that  appellant's 
co-defendant  had  given  a  statement  implicating  him- 
self and  appellant,  and  that  the  co-defendant  took  the 
witness  stand  and  repeated  the  statement  of  appel- 
lant's involvement  in  the  crime. 

It  is  undisputed  that  the  co-defendant  gave  a  state- 
ment in  which  he  confessed  his  guilt  and  involved  the 
appellant,  but  the  allegation  of  appellant  that  his  co- 
defendant,  who  took  the  stand  as  a  witness,  testified 
against  him  during  the  trial,  is  not  supported  by  the 
record  in  the  habeas  corpus  proceedings.  The  report- 
er's notes  of  the  trial  occurring  about  a  decade 
ago  have  been  destroyed  in  accordance  with  the  usual 
practice,  and  the  Court  below  refused  to  accept  ap- 
pellant's version  of  what  occurred  at  the  trial. 

The  Court's  order  denying  the  petition  for  writ 
of  habeas  corpus  is  strengthened  by  the  testimony 
of  a  postoffice  inspector,  to  the  effect  that  the  appel- 
lant, shortly  after  his  arrest,  admitted  that  the  con- 
tents of  the  co-defendant's  statement  involving  him 
were  true.  This  testimony  was  denied  by  the  appel- 
lant, but  the  Court  below  refused  to  believe  him. 
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In  order  to  prevail  the  appellant  is  compelled  to 
show  that  during  the  course  of  the  trial  certain  things 
occurred  as  a  result  of  the  representation  by  his  coun- 
sel of  the  co-defendant  resulting  in  prejudice  to  him. 
This  he  has  failed  to  do,  and  accordingly,  his  posi- 
tion cannot  be  sustained.  See  the  following  decisions 
of  this  Honorable  Court: 

Danziger  v.  United  States,  161  F.  (2d)  299, 
301; 

Sivope  V.  McDonald,  173  F.  (2d)  852,  8,56. 

Furthermore,  the  Court  below  found,  contrary  to 
the  testimony  of  the  appellant,  that  he  made  no  pro- 
test with  relation  to  the  appointment  of  counsel  to 
represent  him  and  the  co-defendant.  This,  too,  is  a 
factor  to  be  considered  in  the  light  of  further  de- 
cisions of  this  Honorable  Court,  interpreting  the 
Glasser  case,  supra.  See 

Johnston  v.  McDonald,  157  F.  (2d)  275,  276; 
Newagon  v.  Swope,  183  F.  (2d)  340,  341. 

The  Court  below  found,  after  hearing,  that  there 
was  no  conflict  of  interests  betAveen  the  appellant 
and  the  co-defendant  during  the  trial  before  the  trial 
Court,  and  that  appellant  had  failed  to  sustain  the 
burden  that  there  was  such  a  conflict.  The  Court 
below  further  found  that  appellant 's  trial  counsel,  now 
deceased,  ''gave  the  petitioner  and  his  co-defend- 
ant his  undivided  attention  and  represented  them  in 
his  usual  able  and  competent  manner,  protecting  all 
of  their  rights  to  which  they  were  entitled".  There  is 
nothing  in  this  record  and  the  law  applicable  thereto, 
and  more  particularly  the  decisions  of  this  Honor- 
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able  Court,  as  aforesaid,  to  warrant  a  setting  aside  of 
these  findings. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  respectfully  urged 
that  the  order  of  the  Court  below  denying  petition 
for  writ  of  habeas  corpus  is  correct  and  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
September  21, 1951. 

Chauncey  Tramutolo, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


